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1849, 


.  Entered  aecording  to  Act  of  Congress^  in  the  year  1849,  by 
AvXEriE  M.    GtLUANy  Adminiitratrixy  and    Newton  Flaqo,   Adminiitrator,  of 

Charles  Gilman,  deceased^ 
In  the  Clerk's  office  of  the  District  Court  of  the  District  of  Illinois. 


avivcT: 

C.    M.    WOODtj    PBtMTXB 


The  lamented  death  of  Chaelbs  Oilman,  Esq. 
late  Reporter  of  the  Supreme  Court,  occurred  iu 
July  last,  at  a  time  wh5n  .ahoyt  one  fifth  of  the 

present  volume  yet  remained  to  go  through  the 
press.  At  the  request  of  his  administrators,  and 
with  the  approbation  of  the  Supreme  Court,  the 
subscriber  undertook  to  superintend  the  publica- 
tion of  the  remainder  of  the  volume.  In  some  of 
the  cases  left  unprepared  by  Mr.  Oilman,  the  ar- 
guments of  counsel  are  necessarily  reported  very 
briefly,  the  subscriber  not  finding  among  Mr.  Oil- 
man's  papers  the  means  of  making  so  complete  a 
report  as  Mr.  Oilman's  notes  vrould  doubtless  have 
afforded  him,  had  he  been  spared  to  make  use  of 
them. 

The  proceedings  of  the  Bar  of  Adams  county, 
on  the  occasion  of  Mr.^  Oilman's  death,,  will  be 
found  on  another  page. 

C.  B.  LAWRENCE. , 

QuiNCY,  October,  1849. 
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OBITUARY, 


PROCfiEBINGS  OF  THE  BAR  AT  QUINCY,  ILLINOIS. 


At  a  meeting  of  the  members  of  the  Biir  of  Adams  county, 
State  of  Illinois^  called  in  consequence  of  the  recent  decease 
of  Charles  Gilman,  Esq.,  held  July  25, 1849,  at  the  office  of 
the  Clerk  of  the  Circuit  Court,  in  the  city  of  Quincy,  O.  H. 
Browning,  Esq.,  was  elected  Chairman,  and  C.  B.  Lawrence, 
Esq.,  Secretary. 

The  Chairman  having  stated  the  reasons  for  calling  the 
meeting,  and  paid  a  brief  tribute  to  the  character  of  the  de- 
ceased, Peter  Lott,  Esq.  offered  the  following  preamble  and 
resolutions : 

Whereas  it  has  pleased  Almighty  God,  in  the  dispensations 
of  his  Providence,  to  cut  down  in  the  vigor  and  usefulness  of 
his  manhood,  a  most  esteemed  and  respected  member  of 
this  bar,  Charles  Gilman,  Esq.,  Reporter  to  the  Supreme 
Court  of  the  State  of  Illinois,  who  departed  this  life  on  Tues- 
-  day,  the  24th  instant,  after  a  few  hours  illness  of  cholera,, 
therefore 

Resolved^  That  we,  the  members  of  this  Bar,  feel  with 
deep  sensibility  the  loss  which  the  profession  and  society 
have  sustained  in  the  death  of  our  departed  brother. 

Resolved^  That  we  cherish  the  highest  respect  for  the  pro- 
fessional learning  of  the  deceased,  for  the  integrity  and  up- 
rightness of  his  professional  life,  and  for  the  estimable 
qualities  which  characterized  him  as  a  man,  a  neighbor  and 
a  citizen,,  and  that  to  testify  these  sentiments  we  will  wear 
the  usual  badge  of  mourning  for  thirty  days. 


vi  OBITUARY. 

Sesolvedy  That  we  deeply  and  sincerely  sympathize  with 
the  afflicted  family  of  the  deceased  in  the  melancholy  be- 
reavement which  they  have  sustained. 

Resolved,  That  the  Chairman  of  this  meeting  transmit  to 
the  family  of  the  deceased  a  cofy  of  these  resolutions  as  an 
evidence  of  the  high  estimatioaili  which  the  members  of  this 
Bar  held  their  departed  brother^  and  in  token  of  their  unaf- 
fected sorj;ow  for  his  loss.  * 

Besofyedj  That  the  Chairman  present  the  proceedings  of 
this  meeting  to  the  Circuit  Court  of  this  county  at  at  its  next 
term,  and  move  that  the  same  be  entered  on  the  records 
thereof. 

Resolved,  That  the  proceedings  of  this  meeting  be  fur- 
nished to  the  papers  of  this  city  for  publication. 

It  was  then  moved  and  seconded  that  the  preamble  and 
resolutions  be  adopted^  and  they  were  unanimously  adopted. 

The  meeting  then  adjourned. 

O.  H.  BROWNING,  Chairman, 

C.  B.  Lawrence,  Secretary. 


MEMORANDUM. 


The  Judiciary  of  the  State  of  Illinois  was  re-t)rganized  by 
the  new  Constitution,  formed  in  COfiyentioni  August,  1847, 
and  adopted  by  the  people,  March,  1848.  Ijkieviously  the 
Judges  had  been  elected  by  the  Legislature,  and  since 
1841,  the  Judges  of  the  Supreme  Court,  nine  in  number,  had 
also  held  the  Circuit  Courts.  Under  the  new  Constitution 
the  Judges  are  elected  by  the  people,  and  the  Supreme  Court 
» *  consists  of  thrtfe  Judges  who  perform  no  Circuit  duties. 

The  $f ate,  in  reference  to  the  Supreme  Court,  is  arranged 
into  three  divisions,  in  each  of  which  a  term  of  the  Court  is 
annually  held.  The  present  Judges  were  elected  by  the 
people,  one  from  each  division,  in  September,  1848,  and  this 
volume  contains  the  first  decisions  of  the  Court  under  its 
new  organization. 


JUSTICES 

•  OF  THE 

SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS, 

DURING  TIE  PERIOD  OF  THESE  REPORTS. 

SAMUEL  H.  TREAT,  ( 1 )  • C^ief  Justice. 

JOHN  D.  CATON,  (2) Associate  Justice. 

LYMAN  TRUMBULL,  (3) «  « 

REPORTER 

CHARLES  OILMAN.* 


« 


CLERK    OF    THE    FIRST    6kAND    DIVISION,  . 

F.  D.  PRESTON. 

CLERK    OF    THE    SECOND    GRAND    DIVISION, 

WILLIAM  B.  WARREN. 

CLERK    OF    THE    THIRD    GRAND    DIVISION, 

L.  LELAND. 


(1)  Jasj'icz  Treat  took  his  seat  upon  the  Bench  Feb.  22^  1841,  under  the 
Act  of  Feb.  10, 1841.    He  was  again  elected  by  the  people  September  4, 1849. 

(2)  Justice  Caton  was  first  appointed  by  the  Governor,  August  20, 1842, 
and  afterwards  re-appointed  May  2d,  1843.  He  was  again  elected  by  the 
people  Sept  4, 1849. 

(3)  Justice  Trumbull  was  elected  by  the  people  Sept.  4, 1849. 
•  Deceased  July  23j^,  1849, 


ROLL  OF  ATTORNEYS 

OF  THE 

SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS 

«  WITH 

THEIR  PRESENT  RESIDENCES,  AS  FAR  AS  ASCERTAINED. 

CONTINUED  FBOM  TOI..   IV. 


1848-9. 

ENROLIED  AT  MOUNT  VERNON. 

Lorenzo  Johnson,  . . . , Mishvilk ,  ///. 

Hugh  B.  Montgomery, Burton  " 

Wm.  J.  Allen, Metropolis  City  « 

A.  C.  Allen, Burton  " 

Charles  N.  Starbird, Chester  « 

Francis  B.  Anderson^ SpaHa  " 

ENROLLED  AT  SPRINGFIELD. 

Henry  W.  Taylor, , .  .JRus/wiUe,  Schuyler  Co.  III. 

M.  G.  Palmer, Quinci/y  Mams  " 

Frederick  A.  Howe,. Chicago^  Cook  " 

James  Harris, Pekin^   Tazewell  " 

Robert  Wilkinson Rock  Island^  Ilock  Island  " 

Lewis  F.  Carey, Mt,  Vernon^  Jefferson  " 

Samuel  Ashton, Clinton,  De  Witt  « 

Samuel  C.  Parks Pulaski^  Logan  " 

David  Gillespie, Edwardsville,  Madison  " 

S.  A.  Tenney, .^.  T 

Horace  Hall, * 

Benj.  Hayden,. .' Piitsjield,  Pike  " 

A.  C.  Adams, Chicago^  Cook  " 

James  S.  Terwilleger, Belvidere,  Boone  " 

M.  B.  Hopkins^    

Henry  Lander, • KnoxvUte^  Knox  <* 

P.  P.  Craft, Belvidere,  Boone  «* 

J.  L.  Dugger, Carlinvilley  Macoupin  ^^ 


X  ROLL  OF  ATTORNEYS. 

Thos.  Todd, Kane  Co.  III. 

Charles  W.  Abbott, Belleville^  St.  Clair  « 

Oron  Ott, Long  Grove  " 

W.  C.  Wagley Warsaw^  Hancock  " 

Jas.  D.  Hind, . .  .* 

James  G.  Madden, Monmouth^  iParren  " 

Martin  L.  Reed, Rushvilky  Schuyler  " 

Joseph  B.  Gilpin, Quincy^  Mams  " 

Arno  Voss, 

H.  J.  Rhodes, • 

Jno.  W.  Jones, Oquawka^  Henderson  " 

A.  L.  Knapp, Jersey ville^  Jersey  " 

Robt.  Foster, Carlinville^  Macoupin  " 

J.  P.  M.  Buchanan, : .  .Peoria^  Peoria  " 

Lewis  Waters, La  Harpe^  Hancock  " 

Jos.  J*  Castles, 

B,  F.  Harding, Wilmington. 

Isaac  Darni^le.  . . . '. 

^afh.  Powell, Havannah^  Mason  " 

J.  T.  Gibson, Chicago,  Cook  " 

D.  R.  W.  Williams • 

J.  A.  Washington, •  Middleport. 
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The  People  of  the  State  of  IllikoiS)    ex  rejL  Axseet 

6.  Cal0wbx«l,  t;.  JoHK  Retnolds. 

Motion  for  a  peremptory  Mandamus. 

The  General  Assembly  passed  a  law  providing  for  the  division  of  a  coanty  and 
the  fonnation  of  a  new  coanty  from  the  san.e  territory,  to  tak«  eflect  dh  a 
majority  of  the  votas  being  cast  Cor  such  division :  JEUd,  that  th^  law  was  not 
nnconstitational. 

The  General  Assembly  derives  its  powers  from  the  people^  subject  only  to  the 
limitations  and  restrictions  of  the  Federal  and  State  Constitutions. 

Tlie  Acta  of  the  General  Assembly  are  not  necessarily  absolute,  but  may  be  so 
framed  as  to  depend  upon  some  future  event  or  contingency  for  taking  effect. 

Although  the  legislature  may  not  divest  itself  of  its  proper  functions  or  delegate 
its  genera]  legislative  authority,  it  may  still  authorize  others  to  do  those  things 
which  it  might  properly^  yet  cannot  understandingly,  or  advantageously  do 
itself. 

Motion  for  a  peremptory  mandamus  to  John  Reynolds, 
Recorder  of  Deeds  for  the  coanty  of  Gallatin  and  State  of 
Illinois,  to  require  him  to  enter  upon  the  records  of  said 
coanty  certain  deeds  tendered  to  him  for  that  purpose  by 
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the  Relator  in  this  case.  The  motion  was  predicated  upon 
certain  facts  set  forth  in  the  petition  of  the  Relator,  whicli 
are  substantially  as  follow  : 

That  on  the  first  Monday  of  August)  1847,  Gallatin  coun- 
ty was  included  within  certain  limits  defined  by  law  and  so 
recognized;  that  by  an  Act  of  the  General  Assembly,  approved 
January  26,  1826,  the  county  seat  was  located  at  Equality ; 
that  on  said  first  Mohcby  of  August,  there  was  an  elec- 
tion for  public  officers  of  said  county,  and  among  them  a 
Recorder;  that  at  such  election,  one  John  Reynolds  was  duly 
elected  for  the  term  of  two  years,  &c.,  and  was  subsequent- 
ly commissioned  and  qualified,  and  performed  the  duties  of 
said  office  at  said  Equality  ;  that  by  virtue  of  an  Act  of  the 
General  Assembly,  entitled  ^^Jln  ^ct  to  divide  the  coiintt/  of 
GaUaiin  and  ioJbrmTout  of  the  same  the  county  of  SaUne^^^ 
approved  Feb.  25,  1847,  the  electors  of  said  county,  by  a 
vote  upon  the  question,  cast  a  majcyrity  of  their  votes  in 
favor  of  the  division  of  the  county,  and  the  said  John  Reynolds, 
then  being  such  Recorder,  fell  within  the  limits  assigned  to 
-Gallatin  county  by  the  provisions  of  said  Act 

The  petition  then  went  on  to  allege  that  said  Act  was 
unconstitutional  and  void,  and  that  said  Reynolds  continued 
to  be  the  Recorder  of  the  original  county  of  Gallatin,  not 
having  reined  his  said  commission ;  that  the  Relator,  be* 
lj%viag  Mm  to  be  the  proper  Recorder  of  said  original  coun- 
ty, presented  certain  deeds  (describing  them,)  to  him  for 
record,  concerning  certain  lands  lying  within  the  limits  of 
said  o^riginal  county,  and  within  the  limits  defined  by  said 
Act  as  the  county  of  Saline^  that  said  Reynolds  refused  to 
receive  and  record  said  deeds,  as  requested. 

The  Respondent  answered  the  petition,  and  stated  that 
the  Relator  exhibited  to  him  his  petition  for  a  mandamui 
and  notices  of  his  intention  to  move  for  the  same,  addressed 
te  and  served  upon  the  counties  of  Gallatin  and  Saline  by 
filing  the  same  with  the  acting  clerks  of  the  County  Com- 
missioners' Court ;  that  he  waived  «11  preliminary  process 
in  the  case,  and  entered  his  appearance  accordingly,  and 


,  DECEMBER  TERM  1848. 


The  People  v.  Reynolds. 


■^»- 


suboiitUd  the  queitioD  in  controversy  to  the  decision  of  th* 
Court,  in  the  same  manner  as  if  an  alternative  mandamus 
had  been  issued. 

The  facts  stated  iu  the  petition  were  admitted  by  Respon- 
dent, but  he  fkirther  alleged,  that  on  the  day  of  said  elec* 
tion,  Shawneetown  received  a  majority  of  the  votes  for  the 
county  seat  of  Gallatin,  as  divided ;  that  the  Respondent 
retained  his  office  at  Equality,  the  old  county  seat,  awaiting 
the  direction  of  the  law ;  that  the  County  Commissioners 
of  said  Gallatin  county  thus  newly  formed,  on  the  third  day 
of  October,  1848,  vacated  said  Respondent's  office  and  or*- 
dered  a  new  election  of  Recorder  for  the  county  thu^  formed; 
that,  at  such  election,  he  was  elected  Recorder  of  such 
county,  but  had  not  as  yet  qualified,  nor  acted  as  such,  or 
resigned  his  original  commission ;  that  the  order  aforesaid 
vacating  said  office  was  prior  to  the  presentation  of  the 
deeds  aforesaid  for  record  ;  and  finally,  that  in  consequence 
of  all  these  proceedings,  he  was  embarrassed  and  undecided 
as  to  what  course  to  pursue,  a]i4  therefore  declined  to  record 
said  deeds  as  requested  by  the  Relator. 

w 

H.   W.  Moore,  for  the  Relator. 

The  Court  will  entertaitf  and  decide  this  case  upon  the 
merits,  as  it  Is  presented,  without  process  of  law.  The 
People  V.  Fletcher y  2  Scam.  482;  The  People  v.  fFretij  A 
Scam.  269. 

The  Court  will  so  decide  this  case,  involving  as  it  does 
the  constitutionality  of  a  State  law,  in  a  matter  wherein  the 
mere  recording  of  deeds  is  to  be  required  to  be  done  or  not 
done.  The  first  case  in  whiph  the  Supreme  Court  of  the 
United  States,  after  solemn  investigation,  declared  a  law  of 
Congress  to  be  unconstitutional,  was  one  upon  which  arose 
the  propriety  of  the  delivery  of  a  commission  to  a  justice  of 
the  peace.     Marhury  v.  Madison,  1  Cranch,  137. 

The  fects  present  the  single  question,  whether  John  Rey- 
nolds, Recorder  of  Gallatin  county,  elected  under  its  old 
organization^  and  whose  commission  ha«  not  expired,  s4aU 


MOUNT  VERNON. 


The  PeopU  «.  RejooMa. 


continue  to  act  as  such  {lecorder,  irrespective  of  the  pre- 
tended Act  of  the  General  Assembly  of  Illinois,  of  February, 
1847,  for  the  creation  of  the  county  of  Saline  from  a  por- 
tion of  such  county  of  Gallatin. 

From  an  examination  of  that  Act,  the  Recorder  of  old  Gal- 
latin county  should  so  record,  as  that  Act  is  void. 

I.  Because  it  is  in  direct  conflict  with  the  Constitution 
existing  at  the  time  of  its  supposed  enactment. 

I.  By  the  Constitution,  *Hhe  legislative  authority  of  this 
State  shall  be  vested  in  a  General  Assembly,"  &c.  By  the 
Act  cited,  it  is  sought  to  be  vested  in  the  people  of  the 
county  pf  Gallatin.  See  the  parallel  cases  and  Acts  of 
Pennsylvania  and  Delaware,  cited  in  the  Western  Law 
Journal,  January  and  June  numbers,  1848,  [i?/re  v.  Foster^ 

I     and  Parker  v.  7%e  Commontoealih^']  and  the  decisions  of  the 

1    Supreme  Courts  of  those  States,  there  reported,  declaring 

i    those  Acts  unconstitutional. 

'  2.  By  the  terms  of  the  Act  in  question,  it  is  not  an  ex- 
pression of  the  legislative  will,  but  is  to  be  operative  only 
at  the  will  of  the  people  of  the  county,  thereby  enabling 
them  to  repeal  the  former  solemn  and  positive  Act  of  the 
General  Assembly,  mentioned  in  the  application  of  the  Rela- 
tor, and  is  not  a  municipal  law  prescribed,  &c.  Ibid.; 
1  Black,  dom.  46-6. 

3.  Delegated  authority  cannot  be  delegated.  6  Peters, 
390;  3  Peters'  Dig.,  275. 

II.  Because  it  is  against  the  genius,  the  nature,  and  the 
spirit  of  the  State  Government,  of  our  republican  institutions, 
and  of  the  guaranty  of  the  United  States'  Constitution,  and 
is  revolutionary  and  destructive.  Journals  before  cited; 
also,  Calder  v.  BiiUy  1  Peters'  Cond.  R.  174. 

1.  No  State  shall  have  other  than  a  republican  form  of 
government.    Art.  IV.  §  4,  Const.  U.  S. 

2.  Frequent  recurrence  to  fundamental  principles  of  civil 
government  is  indispensable  to  its  preservation.  Art.  YIII 
of  the  late  Constitution. 

3.  Civil  liberty  requires  a  surrender  of  sundry  original 
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rights.  1  Black.  Com.  6,  126,  261;  1  Story's  Com.  266; 
Law  Journals  before  cited;  Woodeson's  Lectures;  1  Peters' 
Cond.  R.  174. 

4.  To  alter  the  form  of  government,  a  mode  is  authorized 
in  article  VII  of  the  late  Constitution  of  Illinois,  and  to  effect 
the  partial  reform  of  government  contemplated  in  the  Act 
in  question,  would  be  revolutionary  and  anarchical,  and  sub- 
versive of  the  intention  'Ho  establish  justice,  promote  the 
welfare,  and  secure  the  blessings  of  liberty,"  expressed  in 
the  preamble  by  the  framers  of  that  instrument.  See,  also, 
the  analogy  to  be  drawn  from  the  example  mentioned  in  1 
Story's  Com.  303;  Rice  v.  FoateVy  decision  in  1848  in  Dela- 
ware, at  the  end,  and  at  page  409,  of  the  Law  Joium%I«| 

in.  Two  or  three  examples  of  similar  Acts  of  this  State, 
suffered  to  operate  without  question  before  a  judicial  tribu- 
nal, will  not  suffice  to  ^^sanctify  error  or  perpetuate  usurpa- 
tion" in  the  government  of  this  State;  nor,  iA  the  language  of 
the  Supreme  Court  of  Pennsylvania  in  1848,  in  the  case  of 
Parker  v.  The  CommonweaUhj  would  they  "justify  us  in 
declining  to  express  the  conclusion  that  the  Legislature  has 
transcended  its  authority."     See  Story's  Com.  390. 

IV.  Nor  will  the  doctrine,  that  in  the  creation  of  private 
corporations,  the  assent  of  the  corporators  is  necessary  to 
effect  the  organization,  furnish  an  analogy  upon  which  to 
predicate  the  necessity  of  a  like  assent  subsequent  to  the 
enactment,  the  case  of  publie  corporations,  as  counties  &c. 
Angell  &  Ames  on  Corp.  9,  25,-26. 

y.  Whatever  may  be  the  case  in  other  countries,  in  this 
there  can  be  no  doubt,  that  every  Act  of  the  Legislature,  re- 
pugnant to  the  Constitution,  is  absolutely  void,  and  it  will  be 
the  duty  of  the  Court  to  adhere  to  the  Constitution,  and  to 
declare  the  Act  null  and  void.  3  Peters'  Dig.  556-6;  1 
Peters'  Cond.  R.  183,  283,  308,  421;  1  U.  S.  Dig.  653,  and 
the  cases  there  cited;  1  Story's  Com.  347,  349;  Bacon^s 
Abr.  ("Statute,"  H.);  Kent's  Com.  Lect.  14,  p.  277. 

VI.  A  due  regard  to  the  permanence  of  our  State  Gov- 
ernment, under  the  New  Constitution,  and  to  the  tranquility 
and  prosperity  of  those  who  live  and  are  to  live  within  its 


6  MOUNT  VERNON. 


The  People  v,  Reynoldi. 


influence,  requires  that  the  General  Assembly  should  exer-^ 
cise  the  sole  legislative  power,  except  as  specially  permitted 
in  that  instrument;  lest  the  practice  should  at  last  creep 
into  the  Legislature  of  waiving  the  exercise  of  their  power, 
(under  proper  previous  instruction,)  to  make  absolute  laws, 
and  submitting  every  delioate  measure,  general  or  special, 
for  the  enactment  of  the  people  in  their  primary  and  aggre- 
gate capacity;  thus  convulsing  them  with  frequent  and 
exciting  and  angry  elections,  establishing  a  ^^pure  democ^ 
racy^^  by  degrees,  with  all  its  confusion  and  violence,  and, 
without  the  forms  newly  prescribed,  sapping  and  overthrow- 
ing  the  fabric  of  republican,  representative  government 
which  the  favored  people  of  this  State,  with  so  much  care, 
have  recently  established. 

S,  F.  Wingale^  for  the  Respondent. 

1 .  The  Legislature  has  the  power  to  create,  change,  mod- 
ify, or  destroy  municipal  corporations.  The  People  v. 
Wreuj  4  Scam.  269. 

2.  That  if  the  section  of  the  Act  submitting  the  division 
of  the  county  of  Gallatin  to  a  vote  of  the  people  is  unconsti- 
tutional, it  does  not  follow  that  the  whole  Act  is  void  and  un- 
constitutional.   Edwards  v.  Pope,  4  Scam.  465. 

3.  That  the  County  Commissioners'  Court  had  a  right  to 
vacate  the  office  of  said  defendant,  if  he  neglected  or  refused 
to  move  his  office,  with  the  records  thereof,  to  Shawneetown, 
Shawneetown  having  been  established  as  per  Act,  the  county 
seatof  Gallatin,  according  to  said  Act,  see  Rev.  Stat.  431,  §  6. 

4.  If  defendant  was  not  in  office  at  the  time  the  said 
deeds  were  presented  to  him  for  record  on  account  of  the 
order  of  County  Commissioners'  Court  of  Gallatin,  vacating 
his  office  and  ordering  a  new  election,  he  had  no  right  to  re- 
ceive and  record  the  deeds  mentioned. 

.  6.  No  officer  can  hold  an  office  for  the  discharge  of 
a  public  duty,  except  by  virtue  of  the  law  of  the  State,  and 
the  Act  dividing  the  tyid  county  of  Gallatin,  abolished  all 
county  offices  unless  the  same  were  perpetuated  by  Act  of  the 
Legislature. 
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6.  That  the  Supreme  Court  has  not  original  jurisdictioR 
in  cases  of  this  kind,  see  Constitution,  Art.  V.  §  6. 

7.  The  Constitution  is  a  limitation  on  the  Acts  of  the  Leg- 
islature.   Edwards  v.  Pope,  4  Scam.  469. 

T.  O.  C.  Davisy  upon  the  saiM  side* 

1.  The  State  Legislatures  retain  all  the  powers  delegated 
to  them  by  the  State  Constitutions,  not  expressly  taken 
away  by  the  Federal  Constitution.  Colder  v.  BuU^  1  Peters^ 
Cond.  R.  174.  The  State  Legislatifre  is  as  omnipotent  as 
Parliament.     Mason  v.  fFiaiiy  4  Scam.  134. 

2.  The  power  of  the  Legislature  to  submit  an  Act  incor- 
porating a  county  to  the  vote  of  the  people  thereof,  justified 
by  that  provision  of  the  Constitution  securing  the  right  of 
trial  by  a  jury  of  the  vicinage.  The  People  v.  fVren^  4 
Scam.  277,  281;  Constitution  of  Illinois,  1818,  Art.  YIIL  § 
9;  Rev.  Stat.  38. 

3.  Contemporaneous  construction.  1  Story's  Com. 
Constitution,  390,  346;  The  People  v.  Marshall^  1  Gilm. 
688. 

The  Act  creating  Franklin,  Milton,  &c.,  and  the  Act  crea- 
ting Marquette,  submitted  organization  to  the  vote  of  the 
people.  The  Act  creating  Massac  submitted  the  location 
of  seat  of  justice  to  a  vote  of  the  people.  And  at  the  last 
session  of  the  Legislature,  an  Act  to  enable  the  people  of 
Randolph  to  locate  the  county-  seat,  and  other  Acts  of  the 
same  Legislature.  The  Constitution  of  1847  was  submitted 
to  the  people  for  their  sanction. 

The  case  of  FUch  v.  Pinckard^  4  Scam.  69,  establishes  the 
doctrine  that  the  Legislature  may  delegate  power  under  the 
Constitution. 

•3.  O,  Caldwell^  pro  «e,  in  conclusion.    . 

The  arguments  made  in  defence,  aim  at  establishing  the 
proposition  that  the  powers  of  our  State  Government  were  as 
unlimited  upon  the  subject  of  counties,  as  the  powers  of  Par- 
liament, not  only  in  their  nature,  but  in  their  object  and  th# 
manner  of  their  exercise,  and  thence  deriving  the  vaKdity  of 
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tlie  law  in  controversy.  This  is  the  leading  feature  of  the 
defence,  which,  with  the  incidental  points  thrown  out  in  argu- 
ment,  I  propose  to  examine. 

I.  The  origin,  nature,  and  efficacy  of  constitutional  gov* 
emments  form  a  guide  to  the  ascertainment  of  legislative 
powers,  and  the  validity  of  the  law  in  question. 

1 .  Prior  to  all  government,  mankind  are  drawn  together  and 
governed  by  certain  natural  relations  which,  when  embod- 
ied and  exp):essed  in  the  common  will  of  a  State,  form  the 
Constitution  of  that  Sttite. 

2.  Constitutions  are  tlierefore  the  organic  law  of  a  State, 
fixing  the  rights  of  the  citizen  and  the  powers  of  Govern- 
ment.   1  Story's  Com.  Con.  U.  S.  305-7. 

3.  As  an  organic  law,  it  is  unchanging,  and  above  the 
conflicts  of  passion.  1  Story's  Com.  Con.  U*  S.  §  339,  (case 
in  Peters'  Digest,)  Opinion  by  Ch.  J.  Marshall. 

4.  It  binds  all  and  each  by  its  own  force,  and  its  powers 
can  neither  be  altered  or  exercised  by  any  part  or  member 
of  the  State,  but  must  be  exercised  by  the  agents  designa- 
ted.    1  Story's  Com.  U.  S.  §  337. 

II.  The  nature  and  powers  of  constitutional  governments, 
their  objects,  and  the  manner  of  their  exercise. 

1.  Constitutional  polity  in  this  country  recognizes  no  other 
than  representative  governments  with  limited  powers.  Con. 
U.  S.  Art.  — ;  see  the  various  State  Constitutions  and  Bills 
of  Right. 

2.  This  representation  is  employed  not  only  by  the  State, 
but  county  governments.  See  the  history  of  municipalities 
in  Angell  &  Ames. 

3.  The  State  Government  derives  its  existence  from  the 
Constitution;  the  counties  derive  theirs  from  the  Constitution, 
and  their  organization  from  the  State  Government. 

4.  The  counties  are  public  corporations,  owing  their  ex- 
istence not  to  the  corporation,  but  to  the  Constitution  and 
Government. 

III.  The  powers  of  the  Government,  then,  are  not  unlim- 
ited upon  the  subject  of  the  creation  of  counties. 

1.    By  the  theory  of  the  Brituh  Constittttion,  the  Patlia* 
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nent  if  the  sovereignty  of  the  State,  creating  the  organie, 
and  enacting  the  temporary  law. 

2.  By  the  theory  of  the  American  Constitution,  the  peo- 
ple are  the  source  of  sovereign  power,  and  the  Government 
comprised  of  co-ordinate  departments,  with  powers  supreme 
within  the  spheres  prescribed  by^the  organic  law.  1  Peters' 
Cond.  R.  182. 

3.  By  the  one  system.  Parliament  creates  all  law;  but  by 
the  other,  there  are  two  kinds  of  legislation — one  organic 
and  the  other  temporary. 

4.  Organic  legislation  is  enacted  by  the  people  primari- 
ly— temporary  legislation  is  enacted  by  the  agents  of  the 
people,  secondarily  and  subordinately  to  the  organic  law. 
The  one  is  a  fixed  rule  of  action — the  other  temporary.  The 
one  is  prescribed  to  the  Government,  and  the  other  by  it. 

6.  The  legislative  power  of  the  State  is  limited  by  the 
nature  of  our  State  Constitution,  and  the  restrictions  there- 
by imposed. 

1.  The  legislative  powers  are  vested  in  a  General  As- 
sembly and  in  no  other  body.     Art.  II,  Sec.  -1. 

2.  This  power  is  restrained  by  the  express  limitations  in 
the  Constitution.    2  Scam.  81. 

3.  It  is  limited  by  the  general  objects  mentioned  in  the 
preamble.    Preamble  of  State  Const. 

4.  It  is  limited  by  the  spirit  and  genius  of  our  institu- 
tions.    1  Peters'  Cond.  R.  174;  Delaware  decision. 

5.  It  is  limited  by  the  principles  of  reason  and  justice 
and  the  means  employed.    2  Scam.  86. 

6.  It  is  a  warrant  of  power  to  the  representative,  beyond 
which  he  cannot  go. 

7.  It  is  limited  by  the  forms  of  law.    2  Scam.  86. 

V.  The  Act  repealing  the  old  county  organization  and 
creating  a  new  one  does  not  fall  within  the  powers  thus  del- 
egated! and  limited. 

1.  The  power  of  the  Legislature  in  creation  of  counties 
is  absolute  and  confined  to  itself,  and  cannot  be  transferred. 
-  2.  The  power  of  the  Legislature  in  passing  laws  is  a 
anity  of  power  and  must  be  exercised  as  such ;  a  represent- 
ative sovereignty  cannot  be  divided. 
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3.  By  the  Act  in  question  the  creation  of  the  county  of  Sa- 
line is  referred  to  the  vote  of  part  of  the  people,  and  is  not  an 
absolute  and  perfect  law  in  itself  for  the  purpose  of  division. 

4.  The  Act  is  to  take  effect  upon  a  contingency,  which 
is  to  be  created  by  a  vote  of  the  people  of  the  county. 

5.  Such  an  Act  does  not  fall  within  the  class  of  Acts 
which  may  call  for  the  assent  of  corporations. 

6.  It  is  also  distinguishable  from  those  laws  which  create 
a  body  corporate,  but  leave  to  the  corporators  the  power  to 
prescribe  the  subordinate  relations  between  themselves. 

YI.  The  rules  of  constitutional  and  statutory  construc- 
tion will  support  the  view  presented. 

1.  The  strict  or  more  extended  sense  will  be  adopted,  as 
it  may  best  promote  the  purposes  of  government.  1  Story's 
Com.  Const.  U.  S.  396. 

2.  Every  interpretation  should  relate  to  the  great  objects 
of  government.     1  Story,  406. 

'  3.  Inconvenience,  not  a  rule  which  will  be  always  opera- 
rative.     1  Story,  410. 

4.  If  an  Act  be  repugnant  it  is  void}  and  will  be  so  de- 
clared.   Peters'  Dig.  566,  §§  85,  86,  87. 

6.  Contemporaneous  construction  will  not  be  adopted 
unless  in  conformity  with  the  sense  and  spirit.  1  Story, 
390;  2  Scam.  79. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  The  law,  the  constitutionality  of  which  is 
questioned  by  this  application,  provides  for  the  division  of 
Gallatin  county,  incorporating  a  part  of  its  territory  into  a  * 
new  county,  called  Saline.  The  Act  goes  on  in  detail,  with 
all  the  various  provisions  necessary  to  effect  the  change, 
and  then,  in  the  tenth  section,  provides  for  an  election,  au- 
thorizing the  people  of  that  county  to  say,  by  their  vote, 
whether  they  wished  the  division  or  not,  and  that  the  law 
should  only  go  into  operation  in  the  event  that  a  majority  of 
the  voters  at  such  election  desired  a  division. 

To  establish  the  unconstitutionality  of  this  Act  it  is  as- 
sumed, that  instead  of  being  a  law  finished  and  obligatory 
from  the  hands  of  the  General  Assembly^  this  is  merely  a  biU 
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prtpared  by  that  department  of  the  Government,  and  sub- 
mitted to  the  people  of  Gallatin  county,  to  be  by  them  pass- 
ed into  a  law,  or  defeated  at  the  polls.  This  assumption  is 
not  true  in  fact.  The  law,  as  passed,  was  complete  anci^  \ 
perfect,  although  its  principal  provisions  were  to  take  effec 
upon  a  contingency,  the  determination  of  which  did  not  de 
pend  upon  the  exercise  of  legislative  powers  by  the  people ; 
but  upon  an  expression  which  they  were  authorized  to  make, 
rather  in  the  execution  than  in  the  enaptment  of  the  law,  an 
expression  to  be  made  in  a  legitimate  and  an  ordinary  way. 
To  the  General  Assembly  have  the  people  delegated  the 
legislative  powers  of  the  Government,  only  limited  and  con- 
trolled by  the  Federal  and  State  Constitutions,  and  it  is 
insisted  that  these  powers  cannot  be  delegated  to  any  body 
of  men  or  any  portion  of  the  people,  upon  the  principle  that 
delegated  powers  cannot  be  delegated.  This  maxim  is  true, 
unless  the  delegate  is  empowered  to  employ  others.  The 
extent  to  which  this  maxim  should  be  applied  to  a  legislator 
depends  upon  a  proper  understanding  of  legislative  powers ; 
upon  a  proper  determination  of  what  may  legitimately  be  done 
in  the  exercise  of  those  powers.  It  is  easy  to  say  that  it  is 
the  business  of  the  Legislature  to  make  laws :  but  then  we 
must  inquire,  what  kind  of  laws  may  be  made  ?  Must  they 
be  full,  complete,  perfect,  absolute,  depending  upon  no  con- 
tingency and  conferring  no  discretion?  This  would  be 
absolute  legislation,  exhausting  legislative  power  on  the 
subject  matter  of  the  law.  We  presume  that  no  where  has 
constitutional  learning  advanced  so  far  as  to  assert  this  doc- 
trine. For  ourselves,  in  determining  what  is  legitimate  and 
proper  legislation,  we  feel  warranted  in  looking  at  the  past 
to  see  what  kind  of  laws  legislative  bodies  have  been  in  the 
habit  of  passing.  Legislative  power  is  not  a  new  idea  only 
sprung  into  existence  at  the  formation  of  this  republic,  but  it 
has  been  known  and  understood  since  the  formation  of  soci- 
ety and  the  institution  of  civil  governments ;  and  its  meaning 
is  not  changed  by  its  introduction  into  the  American  Con- 
stitutionS)  although  its  exercise  is  there  limited,  restricted 
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and  controlled,  as  well  by  their  express  provisions  as  by  the 
genius  of  the  governments  of  which  they  are  the  fundamen- 
tal  laws.  If  we  take  the  action  of  all  past  legislators  as  de«* 
termining  what  may  and  should  properly  be  done  in  the 
exercise  of  legislative  powers,  we  see  that  while  they  are 
bound  to  make  the  laws,  yet  those  laws  need  not  be  absolute, 
nor  make  every  provision  for  doing  that  which  they  may  au- 
thorize to  be  done.  While  all  must  be  done  under  their 
sanction,  yet  they  need  not  do  all,  nor  command  all.  A  law 
.may  depend  upon  a  future  event  or  contingency  for  its  taking 
effect,  and  that  contingency  may  arise  from  the  voluntary 
act  of  others.  Of  this  class  are  all  laws  creating  private  cor- 
porations, and  a  very  large  proportion  of  the  laws  creating 
public  or  municipal  corporations.  The  former  must  neces- 
sarily be  submitted  to i the  corporators  for  acceptance  before 
they  take  effect,  and  this  has  been  very  usually  done  with 
the  latter,  especially  in  the  incorporation  of  towns  and  cities, 
and  not  unfrequently  of  counties ;  and  we  have  never  heard 
it  questioned  before,  that  the  Legislature  might  properly 
submit  a  law,  creating  either  a  private  or  a  public  corpora- 
tion, to  the  acceptance  of  the  corporators.  All  such  laws 
are  perfect  and  complete  when  they  leave  the  hands  of  the 
Legislature,  although  a  future  event  shall  determine  whether 
they  can  take  effect  or  not.  If  we  say  that  this  is  an  unau- 
thorized delegation  of  legislative  power,  we  forget  what  is 
a  proper  and  legitimate  exercise  of  that  power.  If  the 
saying  be  true,  that  the  Legislature  cannot  delegate  its  pow- 
ers, it  is  only  so  in  its  most  general  sense.  We  may  well 
admit  that  the  Legislature  cannot  delegate  its  general  legis- 
lative authority ;  still  it  may  authorize  many  things  to  be 
done  by  others  which  it  might  properly  do  itself.  All  power 
possessed  by  the  Legislature  is  delegated  to  it  by  the  people, 
and  yet  few  will  be  found  to  insist,  that  whatever  the  Legisla- 
ture may  do,  it  shall  do,  or  else  it  shall  go  undone.  To  es- 
tablish such  a  principle  in  a  large  State  would  be  almost  to 
destroy  the  Government.  The  Legislature  may  grant  ferry 
licenses,  or  it  may  lay  out  roads  and  specify  their  metes  and 
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bounds,  and  yet,  who  will  doubt  that  it  maj  delegate  this 
power  to  others^  either  by  general  or  special  laws  ?  So, 
also,  it  may  pass  all  the  laws  requisite  for  the  govemment 
of  a  particular  city  or  township,  or  school  district,  and  who 
will  doubt  the  propriety  of  its  luthorizbg  this  to  be  done  by 
the  people  within  the  limits  of  the  city,  town  or  district,  by 
their  local  representatives,  or  even  directly.  This  is  making 
laws,  and  laws,  too,  of  as  binding  efficacy  as  if  passed  di« 
reedy  by  the  Legislature*  They  are  dependent  upon  the 
legislature  for  their  vitality  and  force,  though  the  act  of  in- 
corporation, or  law  under  and  by  virtue  of  which  they  are 
made.  Necessarily,  regarding  many  things  especially,  af- 
fecting local  or  individual  interests  the  Legislature  may  act 
either  mediately  or  immediately.  We  see,  then,  that  while 
the  Legislatura.may  not  divest  itself  of  its  proper  functions, 
or  delegate  its  general  legislative  authority,  it  may  still  au- 
thorize others  to  do  those  things  which  it  might  properly, 
yet  cannot  understandingly  or  advantageously  do  itself. 
Without  this  power  legislation  would  become  oppressive,  and 
yet  imbecile.  Local  laws  almost  universally  call  into  action,  a 
to  a  greater  or  less  extent,  the  agency  and  discretion,  either 
of  the  people  or  individuals,  to  accomplish  in  detail  what  is 
authorized  or  required  in  general  terms.  The  object  to  be 
accomplished,  or  the  thing  permitted  may  be  specified,  and 
the  rest  left  to  the  agency  of  others,  with  better  opportuni- 
ties of  accomplishing  the  object,  or  doing  the  thing  under- 
standingly. In  this  way  have  the  seats  of  justice  of  most  of 
the  counties  in  the  State  been  located.  Indeed,  the  old  coun- 
ty seat  of  this  very  county  was  fixed  by  five  persons  named 
in  an  Act  of  the  Legislature,  and  under  authority  therein 
delegated  to  them.  Session  Laws  of  1826,  p.  77.  If  the 
Constitution  has  been  violated  by  the  passage  of  the  law 
now  in  question,  then  was  that  location  by  the  persons 
named  without  its  sanction.  If,  by  declaring  this  law  in- 
ralid,  we  restore  old  Gallatin  to  her  original  boundaries, 
then  by  the  same  decision  do  we  unsettle  the  old  county 
seat,  because  it  was  located  in  pursuance  of  authority  dele- 
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gated  by  the  Legislature  to  individuals.  We  should  say,  be* 
cause  the  Legislature  might  have  named  the  place,  it  should 
have  done  so,  and  in  no  other  way  could  it  have  been  con- 
stitutionally selected. 

The  only  cases  to  which  we  have  been  referred  in  the 
least  countenancing  the  position  assumed  by  the  Relator  ap* 
pear  to  have  been  decided  by  the  Supreme  Courts  of  Peiin* 
sylvania  and  Delaware,  and  noticed  in  the  January  and  June 
No's  (1848,)  of  the  Western  Law  Journal.  These  we  fed 
called  upon  to  notice,  and  it  is  to  be  regretted  that  we  have 
not  full  reports  of  the  cases.  They  appear  to  be  identical 
in  their  facts  and  decisions,  and  the  same  course  of  reason- 
ing is  pursued  by  both  Courts.  The  first  is  Parker  v.  The 
Cj/nminweallh^  noticed  in  the  January  No.  There  it  ap- 
pears that  the  Supreme  Court  of  Pennsylvania,  by  a  majority 
of  three  judges  to  two,  held  that  an  Act  entitled  *^*^n  •/id 
a'lthorizing  the  cUizens  of  certain  counties  to  decide  by  ballot 
whether  the  sale  of  vinous  and  spirituous  liquors  should  be 
continued  in  said  countieSj'^  was  unconstitutional.  It  ap- 
pears that  by  other  laws  of  that  State,  the  sale  of  such 
liquors  is  prohibited,  except  by  persons  obtaining  a  license 
from  the  Court  of  Quarter  Sessions.  The  Legislature  then 
passed  the  law  complained  cff,  authorizing  the  people  of  cer- 
tain counties  to  determine  by  their  vote,  whether  the  sale 
of  spirituous  liquors  should  be  altogether  prohibited  in  these 
counties,  or  in  other  words,  whether  any  licenses  should  be 
granted.  la  both  cases  it  was  admitted  that  the  laws  did 
not  contravene  any  express  provision  of  their  State  Consti- 
tutions, but  then  it  was  said  that  they  were  invalid  because 
they  palpably  violated  the  principles, and  spirit  of  their  con- 
stitutions and  tended  to  subvert  their  republican  forms  of 
government.  And  how  were  their  republican  governments 
to  be  subverted  ?  By  allowing  the  people  of  the  county  to 
determine  by  ballot  whether  or  not  intoxicating  drinks  should 
be  sold  in  the  county.  Here  they  perceive  an  attempt  by 
the  Legislature  to  establish  a  pure  democracy,  from  which, 
we  are  informed,  they  ^bkik  j^eater  danger  is  to  be  «ppre- 
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Lended  than  from  an  absolute  monarchy.  Such  an  attempt^ 
it  is  supposed,  is  revolutionary  in  its  tendency^  and  subver- 
sive of  a  republican  government. 

Besides  the  objection  that  it  is  inconsistent  with  the  genius  ^ 
of  a  republican  government  to  submit  such  a  question  to  the 
decision  of  the  people,  the  maxim  before  alluded  to,  that 
delegated  power  cannot  be  delegated,  was  invoked  and  re- 
lied upon  by  these  Courts.  In  Delaware,  the  Court  say : 
"The  powers  of  government  are  trusts  of  the  highest  impor- 
tance; on  the  fdithful  and  proper  exercise  of  which  depend 
the  welfare  and  happiness  of  society.  These  trusts  must 
he  exercised  in  strict  conformity  with  the  spirit  and  inten* 
tion  of  the  Constitution  by  those  with  whom  they  are  depos- 
ited ;  and  in  no  case  whatever  can  they  be  transferred  or 
delegated  to  any  other  body  or  persons ;  not  even  to  the 
whole  people  of  the  State ;  and  still  less  to  the  people  of  a 
county.  It  is  a  plain  proposition  of  law,  that  a  power  or 
authority  vested  in  one  or  more  persons,  to  act  for  others, 
involving  in  its  exercise  judgment  and  discretion,  is  a  trust 
and  confidence  reposed  in  the  party,  which  cannot  be  trans- 
ferred  or  delegated.  The  making  of  laws  is  the  highest  act 
t>f  sovereignty  ,that  can  be  performed  in  a  free  nation ;  and 
therefore,  the  legislative  power  may  be  truly  said  to  be  the 
supreme  power  of  a  State.  Its  exercise  requires  superior 
intellectual  faculties,  improved  by  study  and  experience; 
although  it  seems  to  be  a  common  notion  with  many  pretend- 
ed advocates  of  popular  rights  at  the  present  day,  that 
every  man  is  instinctively  fitted  to  be  a  member  of  the 
Legislature." 

Wa  cannot  concur  in  the  application  to  legislative  pow- 
ers, of  the  maxim  relied  upon  to  the  extent  asserted  by  that 
Court.  The  apprehension  of  disastrous  consequences  which 
might  result  from  an  unwise  use  of  a  discretion  vested  in 
the  people  or  any  portion  of  them,  seems  to  have  led  the 
Court  to  lay  down  a  principle,  which  certainly  cannot,  in 
our  judgment,  be  maintained.  No  exception  is  made  to  the 
rule  which  is  asserted,  that  legislative  4>ower  is  a  trust  which 
cannot  be  transferred  or  delegated.    If  this  be  true,  it  neces- 
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f  arily  follows,  that  the  Legislature  can  authorize  others,  either 
the  people,  the  Courts  or  individuals  to  do  nothing  which  it 
might  do  itself.     While  we  may  concur  with  that  Court  in 
deprecating  and  condemning  the  fulsome  effusions  and  un- 
principled conduct  of  the  demagogue,  whose  only  merit 
consists  in  an  artful  ability  to  deceive  the  people  and  flatter 
the  public  vanity ;  ever  persuading  them  that  they  can  do 
no  wrong;  approving,  defending  and  advocating  every  pop- 
ular prejudice,  even  at  the  sacrifice  of  his  own  judgment, 
that  he  may  acquire  an  influence  and  use  their  power  for 
selfish  purposes ; — who  is  even  willing  to  ride  upon  the  whirl- 
wind that  hastens  to  destruction,  for  the  giddy  pleasure  of 
guiding  the  storm,  we  ought  not  to  allow  such  occasional 
abuse  of  the.  public  confidence  or  credulity,  to  impel  us  to 
the  other  extreme,  and  conclude  that  the  people  are  not 
safe  repositories  of  any  power — that  they  cannot  judiciously 
exercise  any  discretion. 

We  have  before  attempted  to  show  that  the  Legislature 
may,  to  a  certain  extent,  authorize  others  to  do  that  which  it 
might  properly  do  itself;  and  as  its  powers  are  all  deriva- 
tive, it  may  delegate  at  least  some  of  its  delegated  powers, 
the  right  to  do  which  is  also  denied  in  terms  by  the  Court  in 
Pennsylvania ;  and  yet  the  authority  to  do  this,  we  appre- 
hend, is  clearly  recognized  by  the  latter  Court  in  the  case 
then  before  it. 

In  the  absence  of  all  legislation  on  the  subject,  the  right 
of  all  persons  to  sell  spirituous  liquors  is  undoubted.  A  law 
was  then  passed,  prohibiting  the  sale  of  such  liquors  by  all, 
except  such  persons  as  should  obtain  a  license  from  the 
Court  of  Quarter  Sessions.  Now  the  Legislature  might,  had 
it  seen  fit,  have  exempted  certain  persons  by  name  from  the 
operation  of  the  law  by  authorizing  them  still  to  sell  liquor^ 
but  instead  of  doing  so,  it  delegated  that  power  to  the  Court 
of  Quarter  Sessions  by  authorizing  it  to  grant  licenses,  upon 
terms  prescribed  by  the  law,  or  by  its  discretion,  or  without 
terms,  which  it  is  immaterial  for  our  present  purpose.  This 
delegation  of  authority  is  not  censured  by  the  Court,  nor  is 
its  propriety  questioned.    We  do  not  know  whether  it  is  left 
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to  the  discretion  of  that  Court  to  determine  whether  it  would 
grant  any  licenses  or  not.     At  any  rate,  that  might  (lave 
been  don^  with  equal  propriety ;  and  if  that  had  been  done, 
then  had  the  Legislature  delegated  the  very  power  to  one 
man  or  a  few  men,  which  it  was  determined  could  not  be  del- 
egated to  many  men, — to  the  voters  of  the  county.     The 
same  power  might  with  equal  propriety  have  been  delegated 
to — or,  if  the  expression  is  preferred,  the  same  jurisdiction 
might  have  been  conferred  upon  some  individual  by  name, 
which  was  given  to  the  Court,  and  if  they  could  confer  it 
upon  on^  man,  why  not  upon  more — the  voters  of  the  county? 
Had  this  authority  been  given  to  the  Court  instead  of  the 
voters,  we  are  compelled  to  believe  that  no  complaint  of  its 
constitutionality  would  have  been  entertained,  and  yet  there 
would  have  been  as  much  a  delegation  of  powers  in  one  case 
as  in  the  others.     To  prove  this  needs  no  argument.     If,  by 
leaving  this  question  to  the  people,  the  republican  form  of 
government  is  to  be  overturned,  and  its  principles  subverted 
by  a  miniature  democracy,  may  not  the  same  awful  calamities 
be  apprehended  from  a  miniature  monarchy?      If,  by  giving 
this  power  to  the  people,  the  one  is  created,  then  by  confer- 
ring it  upon  one  individual,  we  have  the  other.     It  seems  to 
us  that  the  latter  is  quite  as  inconsistent  with  the  genius  of 
a  republic  as  the  former  and  as  subversive  of  its  principles, 
although  it  is  manifest  that  there  is  a  wide  difference  of  opin- 
ion upon  the  political  question,  as  to  which  of  these  extremes 
we  should  first  incline. 

If  is  the  substance  of  the  thing  which  we  should  look  at, 
more  than  the  form.  It  matters  not  whether  this  question  is 
submitted  to  the  people,  the  Court  or  individuals,  by  a  sepa- 
rate Act  or  by  the  original  law  prohibiting  the  sale,  and  au- 
thorizing the  granting  of  licenses,  and  we  repeat  that  we 
apprehend  the  constitutionality  of  a  clause  would  never 
have  been  questioned,  authorizing  the  Court  of  Quarter 
Sessions  to  determine  by  its  vote  or  order,  whether  any  li- 
censes should  be  granted  in  the  county  or  not.  The  answer  is, 
that  in  the  case  supposed,  the  Court  would  only  have  been 
executing  a  law,  vesting  it  with  a  discretion,  and  this  we 
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conceive  is  the  true  answer  to  the  objection  which  was  urged 
against  the  laws  in  question,  "We  are  unable  to  appreciate 
the  danger  or  impropriety,  either  in  a  political  t>r  a  legAl 
view,  of  allowing  the  Legislature  to  vest  a  discretion  of  this 
kind  depending  upon  many  local  circumstances  for  its  prop- 
er exercise,  either  in  the  people  or  a  Court,  either  of  whom 
may,  in  truth,  be  much  better  qualified  to  exercise  it  under- 
standingly,  than  the  Legislature  itself.  Th^  application  made 
of  the  matim  that  delegated  power  cannot  be  delegated^ 
would  lead  to  most  embarrassing  results,  and  would  have  a 
much  more  certain  tendency  to  despotism,  than  the  action 
complained  of.  How  those  Courts  reconciled  their  use  of 
this  maxim,  with  the  powers  universally  conferred  upon  mu- 
nicipal corporations,  we  are  not  fully  advised.  Such  corpo« 
rations  are  always  delegated  with  authority  to  pass  laws> 
local  in  their  character,  it  is  true,  but  universal  in  their  appli^ 
cation  within  their  jurisdictions; — ^laws  precisely  such  as 
those  in  question.  If  in  Pennsylvania  and  Delaware,  there 
are  no  incorporated  towns  or  cities,  authorized  to  pass  and 
enforce  laws  prohibiting  the  sale  of  spirituous  liquors,  and 
many  other  acts  lawful  in  themselves,  within  their  limits,  we 
venture  the  assertion,  that  those  States  stand  alone  in  this  re- 
spect; and  in  other  States,  at  least  we  imagine  it  has  never  been 
questioned,  that  such  powers  may  well  be  conferred.  It  may 
be  true,  that  this  authority  is  usually  conferred  upon  a  board 
of  trustees  or  city  council,  but  that  does  not  affect  the 
question  so  far  as  a  delegation  of  authority  is  concerned. 
This  authority  might  as  rightfully  be  conferred  upon  the 
mayor  alone,  or  upon  the  voters  of  the  city,  as  upon  a  com- 
mon council.  It  is  presumed  that  there  is  no  constitutional 
provision,  determining  upon  how  many  or  upon  how  few, 
the  Legislature  may  confer  this  power.  That  must  be  left 
to  legislative  discretion.  If  the  voters  of  a  city  or  town  may 
be  authorized  to  determine,  eitlier  directly  by  their  vote,  or 
by  their  local  representatives  whether  spirituous  liquors 
shall  be  sold  within  their  precincts,  then  surely  the  voters 
of  a  county  may  be  allowed  to  do  the  same.  Upon  the 
question  of  authority  it  can  matter  little,  whether  the  te'rri- 
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tory  be  greater  or  less,  or  whether  it  be  densely  or  sparsely 
populated.  Both  coonties  and  cities  are  municipal  corpora* 
tions  and  vested  with  greater  or  less  powers,  according  to 
the  discretion  of  the  Legislature*  Both  of  these  as  well  as 
other  less  important^  perhaps,  but  similar  corporations,  are 
usually  vested  with  power  to  levy  taxes,  offen  by  a  direct 
vote  of  the  people,  and  collect  them,  which  has  be^n  well 
said  to  be  one  of  the  highest  acts  of  sovereignty,  and  yet 
this  authority  is  admitted  to  be  legitimate  by  the  Cdurt  in 
Delaware,  in  the  very  case,  because  it  is  said  to  be  not  the 
making,  but  merely  the  execution  of  a  law.  If  to  say  that  a 
ceirtain  tax  s^all  or  shall  not  be  assessed  and  collected,  is 
not  legislation,  then  we  are  unable  to  see  how  it  is  the  mak* 
ing  of  a  law  to  say  that  spirituous  liquors  shaU  or  shall  hot 
be  sold.  And  yet  how  variously  different  men  may  look 
upon  the  same  thing.  The  Supreme  Court  of  Delaware 
says :  <^No  ingenuity  can  discover  the  shadow  of  a  similitude 
between  the  Act  of  the  19th  of  January,  1847,  (the  uncon- 
stitutional law,)  and  any  part  of  the  school  law.  To  say 
that  the  authority  given  to  the  school  voters — ^to  members  of  a 
corporation,  to  determine  whether  a  tax  shall  be  laid  or  not, 
is  a  grant  of  legislative  power,  is  an  abuse  of  lang^uage." 
Pardon  our  simplicity  when  we  inquire  where  they  get  that 
authority  if  it  is  not  granted  them  by  the  Legislature  ?  Who 
else  gives  it  them  ?  The  majority  may  vote  this  tax  upon 
the  minority  against  their  consent.  This  we  had  supposed 
was  not  an  inherent  and  natural  right,  but  ceuld  only  be 
delegated  by  the  sovereign  power  of  the  State.  This,  the 
same  Court  says,  is  vested  in  the  Legislature,  which  might 
have  imposed  the  tax  fipecifically  by  a  direct  law.  If  all  of 
this  be  true,  we  are  unable  to  perceive  the  abuse  of  lan- 
guage anticipated ;  nor  do  we  think  it  requires  any  extra- 
ordinary degree  of  ingenuity  not  only  to  '^discover  the 
shadow  of  a  similitude  between  the"  two  laws,  but  a  very 
striking  resemblance  in  their  principles. 

Without  pursuing  the  subject  further,  we  think  enough  ^ 
has  already  been  said,  to  show  that  the  Legislature  may  del-  / 
egate  authority,  either  to  individuals  cr  to  bodies  of  people,    / 
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to  do  many  important  legislative  acts,  not  only  similar  to  that 
authorized  by  the  law,  the  validity  of  which  is  here  question- 
edy  but  also  others  of  a  niore  important,  and,  upon  principle, 
of  a  much  more  questionable  propriety ;  but  in  doing  this  it 
does  not  divert  itself  of  any  of  its  original  powers.  It  still 
possesses  all  the  authority  it  ever  had.  It  is  still  the  reposi- 
tory of  .the  legislative  power  of  the  State. 

Entertaining  no  doubt  of  the  constitutionality  of  the  law 
authorizing  the  division  of  Gallatin  county,  this  application 
for  a  mandamus  will  have  to  be  denied. 

However  clear  this  may  appear  to  us,  and  however  novel 
the  principle  contended  for  may  have  been,  stjll  two  deci- 
sions made  by  tribunals  of  as  great  respectability  as  the  Su- 
preme Courts  of  Pennsylvania  and  Delaware,  and  upon 
questions  so  very  like  this,  mdy  well  have  justified  those 
whose  interests  and  judgments  inclined  them  to  disapprove 
of  the  Act  complained  x>f,  in  doubting,  or  denying  its  consti- 
tutionality. The  question,  however,  is  now  settled,  and  we 
entertain  no  doubt  that  all  will  cheerfully  submit  to  the  pro- 
visions and  operation  of  the  law. 

•Application  denied. 


William  B.  Hickman,  plaintiff  in   error,  v,  Robert  H* 

Haines  et  al»y  defendants  in  error. 

Error  to  Hardin. 

Whenever  a  non-resident  commences  an  action,  either  in  the  Circuit  or  Scr- 
preme  Court  without  filing  security  for  the  costs,  the  Court  is  required  to 
dismiss  the  same. 

In  this  case  an  affidavit  was  filed  showing  the  fact  that  the 
plaintiff  in  error  was  not  a  resident  of  this  State.  A  motion 
to  dismiss  the  writ  of  error  was  then  made,  because  no  bond 
for  costs  had  been  filed  in  the  case. 

D.  J.  Baker  J  and  S.  F.  Wingate^  for  the  defendants  in 
eirof,  in  support  of  the  motion. 
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fV.  B.  Scatesy  and  ^.  O.  Ccddwellj  for  the  plaintiff  in  error, 
contra.        ,    * 

Per  Curiam.  The  case  of  Ripley  v.  Morris,  2  Gilm.  381, 
is  decisive  of  the  motion.  The  Court  there  held  that  a  writ 
of  error  was  a  new  action,  and  that  whenever  a  non-resident 
commences  an  action  either  in  the  Circuit  or  Supreme  Court, 
without  filing  security  for  the  costs,  the  Court  is  required 
to  dismiss  the  same. 

The  case  is  dismissed  at  the  costs  of  the  plaintiff  in  error. 

Motion  allowed. 


Leonard  White  et  aL,  plaintiffs  in  error,  v.  Bt  Wilson, 

defendant  in  erk'or» 

Error  to  Hardin* 

An  affidavit  in  an  attachment  suit  set  forth  '*that  the  said  White  and  Sloo  were 
about  to  remove  their  property  from  this  State  to  the  injury  of  Wilson." 
This  fact  was  traversed  by  p!ea  in  abatement^  and  under  this  issue,  the  de- 
fendant offered  to  prove  that  one  of  them  had  sufficient  unincumbered  per- 
sonal property  in  the  State  to  discharge  the  plaintiff's  demand.  The 
evidence  was  objected  to  and  excluded  by  the  Court :  Eddy  that  the  Court 
erred  in  excluding  the  evidence. 

To  sustain  an  attachment  on  the  ground  that  the  debtor,  <<is  about  to  remove 
his  property  from  this  State  to  the  injury  of  such  creditor,"  two  things  must 
concur :  firtiy  the  debtor  must  be  about  to  remove  his  property  from  the 
State,  and  tecondy  S3ch  removal,  if  effected,  must  be  to  the  injury  of  the 
creditor.  The  single  fact  that -he  is  about  to  remove  his  property  from 
the  State  will  not  not  justify  a  creditor  in  seizing  it  by  attachment. 

Attachment,  in  the  Hardin  Circuit  Court,  brought  by 
the  defendant  in  error  against  the  plaintiffs  in  error,  and 
heard  before  the  Hon.  William  A.  Denning  and  a  jury, 
at  the  May  term,  1848,  when  a  verdict  and  judgment 
were  rendered  for  the  plaintiff  below  for  $208-67  i. 

The  facts  material  to  the  issue  are  adverted  to  by  the 
Court  in  their  Opinion. 
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TV.  J3.  ScateSf  for  the  plaintifis  in  error. 

1.  The  statute  predicating  an  attachment  upon  the  re* 
moval  of  property  to  the  injury  of  another  does  not  contem- 
plate nor  intend  that  every  removal  of  property  in  the  fair 
and  regular  course  of  commerce  and  trade  is  to  the  injury 
of  creditors. 

2.  It  being  in  proof  that  plaintiffs  had  been  for  some  time 
previous  in  a  regular  course  of  trade  with  the  company  to 
whom  the  iron  was  sold,  and  this  iron,  even  if  belonging  to 
them,  being  about  to  be  removed  in  such  regular  course  of 
trade — any  evidence  tending  to  show  the  individual  sol- 
vency, within  the  jurisdiction,  of  one  of  the  partners,  whose 
property  would  be  liable  upon  failure  of  partnership  effects^ 
would  rebut  and  disprove  the  allegation  of  injury  in  the 
affidavit  and  issue. 

3.  They  were  material  allegations  in  the  affidavit,  and 
traversed  by  the'  plea,  that  the  property  belonged  to  plain- 
tiffs ;  that  it  was  about  to  be  removed ;  and  that  that  remo- . 
val  was  injurious  to  the  defendant.  He  cannot  select  any 
particular  property  and  maintain  that  its  removal  will 
injure  him  so  as  to  sustain  an  attachment,  whilst  other  prop- 
erty, partnership  or  individual,  remains  within  the  jurisdic- 
tion, which  may  be  reached  by  a  general  judgment  upon 
personal  service,  and  which  could  have  been  had  in  this 
case. 

This  is  a  new  clause  in  the  attachment  law  and  ought  to 
receive  a  sound  and  equitable  construction,  which  will  not 
interrupt  the  fair  course  of  trade,  and  so  work  injustice. 
Rev.  Stat  63,  §  1. 

T.  O.  C  Davisy  for  the  defendant  in  error. 

« 
The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  Wilson  commenced  an  action  of  assvtnp^ 
sit  by  attachment  against  White  &  Sloo,  as  partners.  The 
attachment  was  levied  upon  a  quantity  of  pig  iron.  The 
affidavit  upon  which  the  writ  of  attachment  issued,  after 
setting  forth  the  nature  and  amount  of  the  indebtedness,  al- 
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leged,  ^Hhat  the  said  White  &  Sloo  were  about  to  remove 
their  property  from  this  State  to  the  injury  of  Wilson.'*  The 
plaintiffs  in  error  filed  a  plea  in  abatemezit  traversing  the 
fact  of  their  being  about  to  remove  their  property  from  the 
State  to  Wilson's  injury.  The  issujB  upon  this  plea  was  found 
against  the  plea,  and  judgment  entered  that  plaintiffs  in 
error  answer  over,  whioh  they  did,  by  filii^  a  plea  of  non 
aasumpsitf  the  issue  upon  which  being  determined  against 
them,  judgment  was  rendered  in  favor  of  the  defendant  in 
error  for  $208*67i. 

Ail  the  evidence  before  the  jury  upon  the  trial  of  the  issue 
in  abatement  is  preserved  by  bill  of  exceptions.  This  evi- 
dence shows  that  the  plaintiffs,  previous  to  the  commence- 
ment of  this  suit,  had  been  engaged  in  making  pig  iron  in  the 
county  of  Hardin,  and  in  trading  with  a  firm  in  Cincinnati  or 
Louisville.  Some  fifty  tons  of  pig  iron,  being  all  the  personal 
property  which  the  plaintiffs  owned  in  said  county  at  that 
time,  was  attached*  The  plaintiffs  in  error  offered  to  prove 
by  one  Robinson,  that  one  of  them  owned  a  large  amount  of 
personal  property  in  this  State  free  from  any  incumbrance, 
and  more  than  sufficient  to  discharge  said  Wilson's  detaiand, 
which  testimony  was  objected  to  by  the  defendant  in  error, 
and  excluded  by  the  Court  as  improper.  This  decision  of 
the  Court  is  assigned  for  error,  and  it  is  the  only  question 
before  us,  the^  other  errors  having  been  abandoned  upon  the 
argument. 

Admitting  that  the  plaintiffs  were  about  to  remove  the 
property  attached  from  the  State,  the  question  is,  whether 
the  testimony  of  Robinson  should  not  have  been  permitted  to 
go  to  the  jury  as  tending  to  show  that  such  removal  would 
not  operate  to  the  injury  of  Wilson, 

The  provision  to  the  eighth  section  of  the  Attaehment  Act 
authorizes  a  plea  in  abatement  traversing  the  facts  in  the 
affidavit,  and  the  issue  in  this  case  was  proper.  In  deter- 
mining  npon  the  relevancy  of  the  testimony  offered,  it  be- 
comes necessary  to  put  a  construction  upon  that  clause  of  the 
statute  permitting  a  creditor  to  sue  out  an  attachment  when 
his  debtor  <H9  about  to  remove  his  property  from  this  State 
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to  the  injury  of  such  creditor."  To  sustain  an  attachment 
under  this  provision  of  the  statute,  two  things  must  concur: 
Jirsty  the  debtor  must  be  about  to  remove  his  property  from 
the  State,  and  second^  such  removal,  if  effected,  must  be  to 
the  injury  of  the  creditor. 

The  single  fact  that  a  debtor  is  about  removing  his  prop- 
erty from  the  State  will  not  justify  a  creditor  in  seizing  it  by 
attachment;  if  it  would,  dealers  in  the  produce  of  the  country, 
and  who  are  engaged  in  forwarding  it  to  markets  out  of  the 
State,  would  hold  their  property  at  all  times  and  while  en- 
gaged in  their  ordinary  business,  liable  to  be  seized  by  at- 
tachment to  the  great  embarrassment  of  the  trade  and 
commerce  of  the  country.  It  cannot  be  supposed  that  the 
Legislature  intended  to  put  into  the  hands  of  every  creditor 
the  means  of  so  greatly  annoying  his  debtor,  and  interrupting 
the  ordinary  business  of  l^e  country,  unless  the  acts  of  the 
debtor  were  calculated  in  some  way  to  prove  injurious  to  the 
creditor's  rights.  Why  should  a  creditor  be  permitted  to 
harass  his  debtor  by  a  proceeding  that  can  do  the  creditor 
no  good,  while  it  may  do  the  debtor  great  harm  ?  The  pro- 
cess by  attachment  was  never  designed  to  be  used  where  the 
creditor  could  reach  the  person  and  property  of  his  debtor 
•by  the  ordinary  Common  Law  process,  but  only  in  cases 
where  the  debtor  resides  out  of  the  State;  or  is  about  placing 
his  property  beyond  the  reach  of  his  creditor  proceeding  in 
the  ordinary  way.  It  became,  then,  material  to  inquire  in  this 
case  whether,  if  the  property  about  to  be  removed  by  the 
plaintiff,  had  been  taken  out  of  the  State,  such  removal  would 
have  operated  to  the  injury  of  the  creditor.  How  was  this 
to  be  ascertained  ?  We  answer,  from  the  circumstances  of 
the  case.  Another  provision  of  the  statute  authorizes  an 
attachment  to  issue  when  a  debtor  is  about  to  depart  from 
the  State,  with  the  intention  of  having  his  effects  removed 
from  the  State.  How  is  this  intention  to  be  made  to  appear? 
By  the  acts  and  declarations  of  the  debtor,  and  all  the  vari- 
ous circumstances  by  which  men  judge  each  others'  inten- 
tions. So  in  this  case,  any  facts  or  circumstances  tending 
to  show  that  the  attaching  creditor  would  not  be  injured  in 
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the  collection  of  his  claim,  by  the  removal  from  the  State  of 
the  property  which  the  plaintiflfs  were  about  to  remove,  were 
proper  to  be  given  in  evidence  upon  the  issue  in  abatement* 
Such  were  the  facts  which  the  plaintiffs  proposed  to  prove 
by  Robinson.  If  Sloo,  one  of  the  plaintiffs,  had  an  abundance 
of  unincumbered  'property  within  the  State  to  satisfy  the 
claim  of  Wilson,  and  out  of  which  he  could  make  his  debt,  it 
was  surely  a  circumstance  tending  to  show  that  the  removal 
from  the  State  of  the  particular  property  attached,  in  the 
regular  course  of  business,  was  not  to  the  injury  of  the  attach- 
ing creditor.  The  joint  property  of  the  firm  of  White  &  Sloo, 
and  the  individual  property  of  the  members  of  said  firm 
were  both  liable  to  be  taken  in  satisfaction  of  the  defendant's 
claim,  %nd  the  plaintiffs  offered  to  show  that  the  individual 
property  of  Sloo  was  more  than  sufficient  for  that  purpose. 
This  they  should  have  been  permitted  to  do  in  support  of 
the  plea  in  abatement,  and  because  they  were  not,  the  judg- 
ment of  the  Circuit  Court  is  reversed  and  the  cause  remand- 
ed for  a  new  trial  upon  the  issue  in  abatement. 

Judgment  reversed* 


Leonard  Whits  et  a/.,  plaintiffs  in  error,  v.  Joseph  B.  W^il- 

LiAMs,  defendant  in  error. 

Error  to  Hardin. 

This  case  depended  upon  a  state  of  facts  similar  to  the 
preceding,  and  the  same  pleadings  were  filed. 

fV.  B,  SccUeSy  for  the  plaintiffs  in  error. 

T.  O,  C.  Davisy  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.    The   record   in  this   case  presents  ihe 
same  question  upon  a  plea  in  abatement  as  has  already 
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been  passed  upon  by  the  Court  at  the  present  term  in  the 
case  of  ffjfnie  ir  Sloo  y*  By  Wilson^  and  the  judgment  of 
the  Circuit  Court  is  reversed  and  the  cause  remanded  for 
another  trial  upon  the  plea  in  abatement  for  the  same  reasons 
as  are  stated  in  the  Opinion  filed  in  that  case. 

Judgment  reversed* 


William  B.  Thorn,  plaintiflP  in  error,  v.  Joel  F.  Watson, 
administrator  of  James  Ham,  deoeased,  defendant  in 
error. 

Error  to  Jefferson. 

An  account  was  filed  against  aji  estate  after  the  expiration  of  two  years  from  the 
time  of  granting  letters  of  administration  upon  the  estate.  The  claim  was 
established  before  the  Probate  Covurt,  and  an  order  of  allowance  entered  di- 
recting it  to  be  satisfied  from  assets  which  might  be  subsequently  discoyered. 
The  plaintiff  took  an  appeal  to  the  Circuit  Court,  where  a  judgment  was  ren- 
dered for  the  defendant.  It  appeared  that  the  estate  was  solvent  and  that 
there  would  be  a  large  surplus  for  distribution  among  the  children  of  the  in- 
testate :  Hdif  that  the  order  of  the  Probate  Court  was  substantially  correct ; 
that  the  creditor  had  the  right  to  have  his  claim  passed  upon  by  the  Circuit 
Court,  and  a  judgment  presently  for  the  amount  due,  to  be  satisfied  pro  rtUa 
out  of  any  estate  that  might  afterwards  be  found,  not  InTentoried  or  accounted 
for  by  the  administrator. 

It  is  a  well  settled  principle,  that  a  party  can  never  avail  himself  of  an  error  to 
reverse  a  judgment  which  does  him  no  wrong. 

There  b  no  conflict  between  the  102d  and  1 1 5th  sections  of  the  Statute  of  Wills. 

« 

The  facts  of  this  case  were  substantially  as  follow :  A 
little  more  than  two  years  after  the  lettei^s  of  administration 
were  issued  to  the  defendant,  the  plaintiff  filed  his  account 
in  the  ofiice  of  the  Probate  Justice  of  the  Peace «  The  de- 
fendant entered  his  appearance,  and  by  consent  the  cause 
was  tried  without  process.  The  defendant  pleaded  the 
Statute  of  Limitations  and  a  set-off.  Evidence  was  ad- 
duced, and  the  Court  found  for  the  plaintiff,  $19*62 ;  but 
decided  that  it  was  barred  by  the  Statute  of  Limitations 
from  sharing  in  the  effects  accounted  for  in  the  inventory^ 
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but  that  it  woitld  be  allowed  and  satisfied  pro  rata  out  of  . 
any  future  discovered  estate. 

The  cause  was  taken  by  appeal  to  the  Circuit  Court,, 
where  the  same  defences  were  set  up.  The  cause  was  sub* 
mitted  to  the  Court,  and  the  Court  decided  that  the  account 
was  barred  by  the  Statute  of  Limitations,  and  refused  to  ad- 
judicate upon  the  accounts  between  the  parties,  and  to  enter 
a  judgment  in  favor  of  the  plaintiff,  quando  acdderint^  but 
entered  a  judgment  against  the  plaintiff  for  costs. 

W.  B.  SccUeSy  for  the  plaintiff  in  error. 

There  are  two  limitations  in  the  Statute  of  Wills,  one 
general,  (Rev.  Stat.,  p.  668,  §  102,)  the  other  special  among 
creditors,  in  the  classification  of  claims,  (p.  661,  §  116.) 

The  spirit  of  our  law  is  to  subject  all  property  to  pay 
debts ;  ibid. 646,  §  46 ;  ib.  668,  §  10^ ;  ib.  660 ;  §  110 ;  and 
that  all  creditors  of  each  class  shall  have  a  fair  proportion ; 
Ibid.  661,  §§  116-20;  and  to  hold  administrator  to  annual  ^ 
settlements  until  all  are  paid,  or  estate  gone.  Ibid.  662,  §§ 
122-6.  For  which  purpose,  legatees,  &c.,  shall  refimd.  Ib. 
663,  §§  129-30. 

If  there  be  two  aj£rmative  statutes  or  sections  in  the  same 
statute,  the  rule  of  construction  is,,  that  one  does  Bot  repeal 
the  other,  if  both  may  consist  together.  Bruce  v,  Schuyler y 
4  GUm.  221. 

The  plaintiff  was  entitled  to  a  judgment  of  assets  quando 
acczderznif  at  all  events.  Tollec  on  Ex'rs,  top  page,  469 ; 
J\rbel  V.  JVelson,  3  Saund.  226 ;  »  Tidd's  Pr.  1038^  1039, 
1041 ;  8  Law  Library,  top  page,  199.  For  analogoits  cases 
on  the  Statute  of  Limitations,  s^e  8  Law  Library,  301,  top 
page.  As  to  proof  of  tradesmen's  accounts,  Boyer  v.  Sweety 
3  Scam/ 120. 


2).  Bought  for  the  defendant  in  error,  cited  and  com- 
mented upon  the  102d  and  116th  sections  of  the  Statute  of 
Wills. 
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The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  The  plainti£f  .filed  an  account  against  the 
estate  of  Ham  in  the  office  of  the  Probate  Justice  after  the 
expiration  of  two  years  from  the  time  of  ^granting  letters  of 
administration  upon  said  estate.  The  defendant  entered  his 
appearance  and  went  to  trial  before  the  Probate  Justice^  who 
decided  that  the  plaintiff's  claim  was  just,  and  would  be  al- 
lowed, if  assets  were  found  not  inventoried  or  accounted  for 
by  the  administrator,  otherwise  not,  the  claim  not  having 
been  exhibited  within  two  years  from  the  granting  of  letters 
of  administration.  From  this  jorder  the  plaintiff  appealed  to 
the  Circuit  Court,  where  the  cause  was  tried  by  the  Court 
by  consent  of  parties,  and  judgment  rendered  in  defendant's 
favor  for  costs. 

A  bill  of  exceptions  taken  in  the  cause  contains  an  agree- 
ment of  the  parties,  admitting  that  the  estate  of  Ham  was 
solvent,  and  that  there  would  be  a  large  surplus  to  distribute 
among  his  children ;  that  the  account  sued  on  by  plaintiff 
was  not  sued  upon  until  a  few  days  after  the  expiration  of  two 
years  from  the  issuing  of  letters  of  administration  to  the  de- 
fendant, and  that  there  had  not  been  a  final  settlement  of  the 
estate  of  said  deceased.  The  bill  of  exceptions  further 
states,  that  "the  Court  found  for  the  defendant  under  the 
Statute  of  Wills  and  Testaments,  that  the  plaintiff's  claim 
was  barred  by  §  115  of  said  Act,  and  thereupon  refused  to 
ascertain  the  balance  due  said  plaintiff,  and  to  render  a 
judgment  therefor  to  be  collected  out  of  future  discovered 
assets."  To  all  of  which  decisions  the  plaintiff  exoepted, 
and  said  judgment  and  decisions  are  now  assigned  for  error. 

In  determining  the  correctness  of  the  decisions  excepted 
to,  it  will  be  necessary  to  put  a  construction  upon  the  latter 
portion. of  the  116th  section  of  the  Act  relating  to  Wills,  and 
upon  the  102d  section  of  the  same  Act,  which  latter  section 
it  is  insisted,  is  inconsistent  with  the  115th  section,  if  the 
decision  of  the  Circuit  Court  be  correct.  That  part  of  the 
1 16th  section  limiting  the  time  within  which  creditors  may 
exhibit  their  claims  against  the  estates  of  deceased  persons, 
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is  as  follows :  "All  demands  not  exhibited  within  two  years 
as  aforesaid,  (that  is,  from  the  time  of  grafting  letters,) 
shall  be  forever  baired,  unless  such  creditor  shall  find  other 
estate  of  the  deceased  not  inventoried  or  accounted  for  by 
the  executor  or  administrator  ;  in  which  case,  his  claim  shall 
be  paid,  pro  rata,  out  of  such  subsequently  discovered 
estate ;  saving,  however,  to  femes  covert,  infants,  persons  of 
unsound  mind,  or  imprisoned,  or  beyond  the  seas,  the  term 
of  two  years  after  their  respective  disabilities  be  removed, 
to  exhibit  their  claims.*'  We  see  no  difficulty  in  construing 
this  provision  of  the  statute.  The  language  used  is  too  plain 
to  admit  of  doubt,  and  expressly  prohibits  all  creditors  who 
neglect  to  exhibit  their  claims  against  an  estate  within  two 
years  from  the  time  of  the  granting  of  letters  testamentary 
or  of  administration  thereon  from  doing  so  afterwards,  unless 
they  can  find  other  estate  of  the  deceased  not  inventoried  or 
accounted  for;  or  unless  they  fall  within  some  saving  clause 
of  the  statute*  Nor  do  we  perceive  that  this  construction  at 
all  conflicts  with  the  102d  section,  which  is  as  follows  :  "No 
suit  shall  be  brought  against  any  executor  or  administrator, 
for  or  on  account  of  any  claim  or  demand  against  the  testator 
or  intestate,  unless  such  suit  shall  be  brought  within  one 
year  next  after  such  executor  or  administrator  shall  have 
settled  his  accounts  with  the  Court  of  Probate."  The  ll5th 
section  does  not  prevent  the  bringing  of  an  action  at  any 
distance  of  time,  provided  the  creditor  can  discover  proper- 
ty not  inventoried  or  accounted  for  by  the  administrator,  but 
the  102d  section  comes  in  and  prevents  the  bringing  of  a  suit 
in  any  event  after  the  expiration  of  one  year  from  the  time 
of  the  settling  of  his  accounts  by  the  executor  or  administra- 
tor with  the  Court  of  Probate.  The  123d  section  of  the 
Statute  of  Wills  requires  executors  and  administrators  to 
exhibit  accounts  of  their  administration  for  settlement,  at 
the  first  term  of  the  Probate  Court  which  shall  happen  after 
the  expiration  of  one  year  from  the  date  of  their  letters,  so  that 
the  one  year  limitation  provided  for  by  the  102d  section  can 
never  expire  before  the  two  years  from  the  time  of  granting 
letters.     The  object  of  these  various  limitations, — and  we 
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think  it  a  commendable  one, — ^was,  no  doubt,  to  compel  the 
speedy  settlement  of  estates ;  and  in  our  opinion,  the  Circuit 
Court  did  not  err  in  deciding  that  the  plaintiff's  claim  was 
barred  by  that  provision  of  the  115th  section  before  referred 
to. 

It  is,  however,  insisted  that  the  Circuit  Court  erred  in  the 
form  of  its  judgment,  and  that  the  plaintiff  would  be  forever 
barred  by  the  judgment  rendered  from  any  future  recovery, 
should  he  hereafter  find  other  estate  of  the  intestate  not  in- 
velitoried  or  accounted  for  by  the  administrator.  Such  may 
be  the  effect  of  the  judgment  as  entered.  This  case  having 
been  commenced  before  the  Probate  Justice,  the  pleadings 
were  oral  and  the  defendant  was  at  liberty  upon  the  trial  to 
interpose^any  defence  which  the  Uw  would  permit.  The  bill 
of  exceptions  shows  that  he  insisted  as  well  upon  the  pleas 
of  nori^assumpsit  and  set-off,  as  upon  the  Statute  of  Limita* 
tions  of  two  years.  Under  the  issues  of  non-assumpsit  and 
set*off,  the  plaintiff  had  the  right  to  have  his  claim  passed 
upon  by  the  Court,  and  a  judgment  presently  for  the  amount 
due,  if  anything,  to  be  satisfied  out  of  any  estate  that  might 
afterwards  be  found  not  inventoried  or  accounted  for  by  the 
administrator.  Tidd's  l^r.  1017,  1018 ;  Bam  on  Assets,  301, 
ch.  26. . 

The  only  effect  of  such  a  judgment  would  be  to  ascertain 
the  amount  of  the  plaintiff's  claim,  and  upon  this  judgment 
he  might  either  bring  an  action  of  debt,  or  take  further  pro- 
ceedings before  the  Probate  Justice,  in  case  he  should  eve/ 
afterwards  be  able  to  find  other  estate,  not  inventoried  or 
accounted  for. 

The  order  of  the  Probate  Justice  was  substantially  correct, 
and  the  refusal  of  the  Circuit  Court  to  investigate  the  plain- 
tiff's account  and  ascertain  the  amount  due  would  consti- 
tute error,  if  the  record  did  not  show  that  the  plaintiff  was 
in  no  respect  injured  by  siich  refusal.  It  is  a  well  settled 
principle,  that  a  party  can  never  avail  himself  of  an  error  to 
rev^Bse  a  judgment,  which  does  him  no  wrong.  The  bill  of 
exceptions  In  this  case  contains  all  the  evidence,  and  the  in^ 
troduction  of  his  account  by  the  plaintiff  was  the  only  proof 
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to  sustain  his  claim,  except  as  .to  a  few  items  which  were 
more  than  overbalanced  by  the  set-off  of  the  defendant,  which 
the  plaintiff  admitted.  An  attempt  seems  to  have  been  made 
in  the  Circuit  Court  to  l&y  a  foundation  (ot  the  introduction 
in  evidence  of  the  plaintiff's  book  of  account,  and  for  that 
purpose,  various  witnesses  were  called ;  but  it  is  unnecessary 
to  determine  whether  the  proper  foundation  for  that  purpose 
was  laid  or  not,  as  the  bill  of  exceptions  no  where  shows 
that  said  book  was  offered  in  evidence ;  and  it  was  only  the 
original  book,  and  not  a  copy  from  it  that  would  have  been 
admissible.  So  far  as  the  bill  of  exceptions  shows,  the  plain<*< 
tiff  did  not  offer  his  account  book  in  evidence,  and  there  was 
no  testimony  before  the  Court  which  would  have  justified  a 
judgment  in  the  plainjbiff 's  ^avor ;  hence  the  plaintiff  suf- 
fered no  injui^  by  the  refusal  of  the  Court  to  examine  the 
testimony. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  cpst^ 

Judgfn^nt  affirmed* 


Benajak  NtSLY,  impleaded,  &c.,  appellant,  v.  James  6.       Ma  674 

Lewis,  ^ppellee% 

Jlppealfrom  Pope. 

A.  holdiDg  a  sMffel.  nof6  against  B.  as  principal,  and  two  others  as  Biireties,  it 
was  agreed  that  the  same  might  be  renewed.  A  new  note  waa  drawn,  execu- 
ted by  the  principal  and  one  of  the  sureties,  and  left  with  A.  for  execution  by 
the  other  surety.  When  so  executed  it  was  to  be  in  lieu  of  the  old  note : 
Hdiy  that  the  note  could  not  be  delivered  to  the  obligee  as  an  escrow. 

0 

Debt,  in  the  Pope  Circuit  Court,  brought  by  the  appellee 
agadnst  the  appellant,  and  John  G.  Neely,  and  heard  before 
tlie  Hon.  William  A.  Denning  at  the  October  term,  1848, 
upon  a  demurrer  to  pleas,  which  are  stated  in  the  Opinion 
of  this  Court.  The  demurrer  was  sustained,  and  judgment 
rendered  for  tie  plaintiflF  below  for  $123,  debt,  and  $12-03 
damages.  From  this  judgment,  Benajar  Neely  took  an  ap- 
peal. 


• 
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W.  B.  ScateSj  for  the  appellant,  cited  Pawling  v.  The 
United  States j  2  Peters'  Cond.  R.  92. 

T.  G.  C.  Davis^  for  the  appellee,  relied  upon  the  case  of 
Moss  V.  Riddle,  2  Peters'  Cond.  R.  277. 

The  Opinion  of  the  Court  was  delivered  by 

Caton  J.  This  declaration  is  in  the  usual  form  in  debt  on 
asbalednote  or  obhgation  against  the  appellant  and  John  G. 
Neely.  Th^  appellant  pleaded,  substantially,  that  previ- 
ous to  the  making  of  the  instrument  declared  on,  the  plain- 
tiff held  another  note  executed  by  the  defendants  and  one 
William  H.  Neely,  in  'which  John  G.  Neely  was  principal 
and  the  others  were  sureties;  that  it  was  agreed  between 
the  plaintiff  and  the  makers  of  that  note  that  the  same  should 
be  renewed  by  their  giving  a  new  note,  and  that,  in  pursu- 
ance  of  such  agreement,  the  note  now  in  suit  was  made 
by  the  defendants  below,  and  William  H.  Neely  not  being 
present,  the  note  was  left  with  the  plaintiff  to  obtain  its  exe- 
cution ty  William  H.  Neel)',  and  when  thus  executed,  it 
was  to  be  in  lieu  of  the  former  note;  that  this  note  was 
neVer  executed  by  the  other  surety,  and  hence  is  of  no  effect. 

A  demurrer  was  sustained  to  these  pleas,  which  is  here 
assigned  for  error,  and  in  determining  the  propriety  of  this 
decision,  we  have  only  to  ascertain  whether  in  law  this  ob- 
ligation was  delivered  to  Lewis  as  an  escrow,  or  whether  it 
became  operative  at  that  time. 

It*  was  admitted  upon  the  argument,  that  it  is  a  settled 
rule  of  the  Common  Law,  that  a  deed  cannot  be  delivered 
to  the  grantee  as  an  escrow,  but  it  was  insisted  that  this 
rule  ought  not  to  be  applied  to  a  sealed  instrument  for 
the  payment  of  money,  which  may  be  negotiated.  But  it 
seems  to  us,  that  that  question  is  determined  by  the  Su- 
preme Court  of  the  United  States  in  the  case  of  Moss  v. 
Riddle^  2  Peiers'  Cond.  R.  277.  There  the  suit  was  upon 
a  joint  l^ond  for  the  payment  of  money,  executed  by  Welch 
and  Moss.  The  latter  pleaded  that  he  signed  and  sealed 
the  bond,  and  delivered  it  to  Joseph  Riddle,  one  of  the  plain- 
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tiffs,  as  an  escrow,  to  be  his  act  and  deed  on  condition  th%t 
it  should  be  afterwards  signed,  sealed,  and  delivered  by 
some  other  friend,  of  Welsh,  which  was  not  done,  and  so  the 
said  writing  was  void  as  to  him,  the  said  Moss.  This  plea 
was  held  to  constitute  no  defence,  upon  the  ground  solely 
that  a  bond  cannot  be  delivered  to  an  obligee  as  an  Escrow. 
That  case  was  precisely  analogous  to  the  one  before  us. 
That  was  a  specialty  or  deed  for  the  payment  of  money 
only,  and  so  is  this.  Whether  in  that  case  the  instrument 
was  negotiable  or  not,  we  have  no  means  of  determining, 
but  we  can  perceive  no  reason  why  its  negotiability  should 
exempt  it  from  the  operation  of  the  rule;  but  if  that  circum* 
stance  should  have  any  influence,  it  would  rather  seem  to  be 
the  other  way. 

The  jugment  is  affirmed  with  costs. 

Judgment  affirmed. 


Joseph  Hates,  impleaded,  &c.  plaintiff  in  error,  v.  Ai.bert 
G.  CaldweU  et  al.f  defendants  in  error. 

Error  to  Gallatin. 

An  appeal  or  writ  of  error  does  not  lie  from  an  interlocutory  judgment  or  de- 
cree, but  there  must  be  a  final  decision  of  the  case  before  either  party  can 
have  it  reviewed  in  the  Supreme  Ck>urt ;  such  a  decision  as  settles  the  rights 
of  the  parties  respecting  the  subject  matter  of  the  suit^  and  which  concludes 
them  until  it  is  reversed  or  set  aside. 

A  defendant  in  a  bill  of  discovery  may  claim  his  privilege,  and  decline  answer- 
ing such  allegations  of  the  bill  as  may  have]  a  tendency  to  subject  himself 
to  a  criminal  prosecution. 

Bill  of  Discovery  in  aid  of  a  suit  at  law,  in  the  Gallatin 
Circuit  Court,  filed  by  the  defendants  in  error  against  the 
plaintiff  in  error  and  others.  The  cause  came  on  to  be 
heard  before  the  Hon.  WiUiam  A. -Denning,  at  the  October 
term,  1847,  on  the  demurrer  of  the  present  plaintiff  in  error, 
when  the  same  was  overruled.  There  was  no  final  ^dg- 
ment  in  the  Circuit  Court. 
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A.  G.  Caldwdly  for  the  defeadants  is  error,  moved  to  dis- 
miss the  writ  of  error  for  the  following  reasons : 

1.  The  writ  is  sued  out  upon  m  interlocutory  decree  of 
the  Gallatin  Circuit  Court  against  one  of  the  parties  there  in  ; 

2.  There  was  no  final  decree  by  the  Circuit  Court  in 
said  canse ;  and 

3.  The  proceeding  was  otherwise  irregular* 

In  support  of  the  motion,  he  cited  t|^e.  following  authori- 
ties: Pentecost  v.  Magahee^  4  Scam.  326;  Cornelius  v. 
[  CoonSi  Bre.  16;  Dunham  v.  Braiman^  1  Root,  661 ;  Carpm* 
ier  V.  Childsy  lb.  181 ;  Ray  v.  Fikk^  390 ;  Drowne  v.  Stimp- 
Sony  2  Mass.  445;  McLaren  v.  Allenj  Minor,  117 ;  Harris 
V.  Krepsy  lb.  184. 

W^  B.  Scatesy  for  the  plaintiff  in  error,  resisted  the  mo- 
tion, contending  that  Hayes  was  not  bound  to  answer,  be- 
cause it  might  tend  to  criminate  himself. 

A  witness  is  not  bound  to  answer  questions  which  might 

subject  him  to  punishment.    3  Black*  Com.  top  p.  287,  note  31 ; 

;  4  T.  R.  440;  8  East,  77;  1  Salk.  163;  4  Esp.  226,  242;  4 

State  Tr.  6;  6  do.  649;  16  Vesey,  242;  2  Lord  Raym.  1088; 

Mitford's  PL  157,  169;  1  Strange,  444;  3  Taunt.  424. 

As  to  mere  disgracing  a  witness,  see  Starkie's  Ev.  part  II, 
139.  Yet  he  is  competent  to  disgrace  himself.  2  Starkie, 
116;  8  East,  78;  11  do.  309;  and  may  impeach  his  own  sol- 
emn acts.    5  M.  &  S.  244;  7  T.  R.  604. 

A  pariiceps  crinUnis  may  be  examined.     Cowper,  197. 

A  defendstnt  to  a  bill  of  discovery  is  not  only  protected 
from  answering  the  broad  and  leading  fact,  but  any  fact,  the 
answer  to  which  may  furnish  a  step  in  a  prosecution,  if  any 
person  should  choose  to  indict  him.  1  Maddock's  Ch.  214; 
2  do.  320,  321;  see,  also,  14  Vesey,  66,  69;  8  do.  408;  2  do. 
243,246. 

Where  two  have  equal  claims  to  protection,  the  Court 
will  not  interpose.  2  Maddock's  Ch.  321;  Mitford's  PI. 
222,  3d  Ed.;  nor  can  he  be  made  to  answer  what  is  a  matter 
of  scandal.  3  yesey,.370;  1  Maddock's  Ch.  214;  2  do.  492; 
nor  what  may  lead  to  a  legal  accusation,  or  may  subject  him 
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to  a  penalty,  and  not  merely  what  must;  or  in  ihe  nature  of  a 
penalty,  or  forfeiture.      1  Mad.  Ch.  214;  1  Bro.  C.  C.  98; 
11  Yesey,  625;  8  do.  4i^;  1  Atk.  629,639;  2  Vesey,  389 
846^ 109. 

A  demurrer  to  a  biH  for  the  discovery  of  several  distinct 
matters,  against  several  distinct  defendants,  would  hold.  1 
Mad.  Ch.  216}  Mitf.  PL  163.  ^ 

Demurrer  sustaiftable  for  immateriality^    1  Mad.  Ch.  198 
Mitf.  PL  166-6,  3d  Ed.;  s^  1  Bro.  C.  C.  96,  said  to  be  the 
first  instance  of  a  demurrer  for  Immateriality.     See  2  Atk. 
387,  394;  2yesey,  Jr.,  396;  1  Anstr.  82;  2  Bro«  C  C.  164; 
Finch,  36,  44;  Mitf.  PL  16L 

Caldwell,  in  reply,  contended  that  after  a  demurrer  is 
overruled,  the  party  is  compelled  to  answer. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.    Caldwell  and  Ryan  brought  a  suit  at  Law 
against  Hayes,  Guard  and  Siddall,  and  also  exhibited  a  bill 
in  Chancery  for  the  discovery  effects  to  aid  in  the  prosecu- 
tion of  the  action.     Hayes  filed  a  demurrer  to  the  bill, 
which  the  Court  overruled.    He  then  sued  out  a  writ  of 
error,  which  the  defendants  in  error  now  move  to  dismiss. 
An  appeal  or  writ  of  error  does  not  lie  from  an  interlo- 
cutory judgment  or  decree,  but  there  must  be  a  final 
decision  of  the  case  before  either  party  can  have  it  review- 
ed in  this  Court;  such  a  decision  as  settles  the  rights  of  the 
parties  respecting  the  subject  matter  of  the  suit,  and  which 
concludes  them  until  it  is  reversed  or  s^t  aside.    Peniecost 
V.  Magahee,  4  Scam«  326.    The  present  case  is  not  within 
this  principle.    The  order  of  the  Court  on  the  demurrer 
was  not  a  final  disposition  of  the  case.    The  rights  of  the 
parties  were  not  thereby  ascertained  and  determined.    The 
case  is  still  pending  for  the  further  action  of  the  Circuit 
Court.    The  defendants  have  still  to  plead  to  or  answer  the 
allegations  of  the  bill,  and  the  Court  has  yet  to  decide  upon 
ike  sufficiency  of  the  plea  or  answer.    Not  until  these  sub- 
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sequent  proceedings  are  had,  and  the  suit  is  at  an  end,  can 
the  case  if  ever,  be  removed  into  this  Court  for  revision. 

It  was  insisted  on  the  argument^  that  the  effect  of  dis- 
missing the  writ  of  error  wiU  be  to  liompel  the  defendant, 
Hayes,  to  make  discovery  as  to  all  of  the  allegations  of  the 
bill,  although  he  may,  by  so  doing,  subject  himself  to  prose-* 
cution  for  a  criminal  offence.  No  such  result  can  follow. 
He  can  insist  upon  his  rights  in  this  respect,  as  well  in  his 
answer  as  by  demurrer.  He  can  answer  the  allegations  that 
have  no  such  tendency,  and  as  to  those,  the  response  to 
which  may  tend  to  criminate  him,  he  may  claim  his  privi- 
lege and  decline  to  answer;  and  the  Court,  If  satisfied  that 
he  cannot  6afely  make  the  discovery,  will  certainly  protect 
him  in  refusing  to  do  it. 

The  writ  of  error  is  dismissed  with  costs. 

Writ  dismissed. 


Meredith  Hawkins,  plaintiff  in  error,  v.  Silas  N.  Berrv^ 

defendant  in  error. 

Error  to  Franklin. 

To  constitute  a  warranty,  the  term  warrant  need  not  be  used,  nor  is  any  precise 
form  of  expression  required;  but  there  must  be  an  affirmation  as  to  the  qual- 
ty,  or  condition  of  the  thing  sold^  (not  asserted  as  a  matter  of  opinion  oi  be^ 
lief,)  made  by  the  seller  at  the  time  of  the  sale,  for  the  purpose  of  assuring^ 
the  buyer  of  the  truth  of  the  fact  affirmed,  and  inducing  him  to  maJfe  the  pur-* 
chase,  which  is  so  received  and  relied  on  by  the  purchaser. 

Assumpsit,  in  the  Franklin  Circuit  Court,  brought  by  the 
defendant  in  error,  against  the  plaintiff  in  error,  and  finally 
hea)rd  before  the  Hon.  WiUiam  A.  Denning  and  a  jnry* 

The  declaration  alleged  that  Berry,  at  the  instance  and 
request  of  Hawkins,  agreed  to  buy  of  him  a  certain  horse 
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for  $86,  and  that  Hawkins,  by  then  and  there  fully  warranting 
the  horse  to  be  sound,  sold  him  to  Berry  for  that  sum  which 
was  paid ;  whereas,  the  horse  was,  at  and  after  the  time  of  the 
sale  and  warranty,  unsound,  and  in  consequence  of  that  un- 
soundness, was  wholly  lost  to  Berry* 

The  defendant  pleaded  non  assumpsit^  upon  which  issue 
was  joined.  Verdict  for  the  defendant  at  September 
term,  1846.  The  plaintiff  moved  for  a  new  trial,  and  at  the 
March  term,  1847,  filed  his  affidavit,  stating  that  since  the 
trial  he  was  informed  that  he  could  prove  that  defendant 
had  acknowledged  that  he  traded  the  horse  to  plaintiff 
for  a  sound  horse;  that  he  proved  at  the  former  trial  that  the 
horse  was  unsound  at  the  time  of  sale,  and  in  consequence 
was  valueless;  that  this  suit  was  instituted  for  the  damages 
he  had  sustained,  and  for  monay  laid  out  for  said  horse;  that 
he  was  unable  to  prove  at  the  trial  that  defendant  traded  him 
the  horse  for  a  sound  horse,  and  it  was  only  since  the  trial 
he  has  learned  he  could  prove  the  same.  The  Court  grant- 
ed a  new  trial,  to  which  the  defendant  excepted. 

At  the  September  term,  1847,  the  Court  ordered  that  an 
appeal,  in  which  Hawkins  was  plaintiff  and  Berry  was  de- 
fendant, be  consolidated  with  this  cause,  and  that  they  be 
tried  together.  The  two  causes  were  then  submitted  to  a 
jury,  and  a  verdict  rendered  in  favor  of  the  plaintiff  for  $60. 
The  defendant  moved. for  a  new  trial,  which  was  overruled 
and  the  defendant  excepted. 

By  the  bill  of  exceptions  it  appeared  that  Berry  proved  by 
E.  H.  Foster,  that  he  was  present  at  the  time  of  the  sale  and 
heard  the  contract  between  the  parties.  The  horse  was  sold 
by  defendant  to  the  plaintiff  for  $86;  all  but  $7  of  which  was 
paid  down.  During  the  time  of  making  the  contract,  defen- 
dant told  plaintiff  that  the  horse  had  always  been  considered 
a  sound  horse,  except  that  he  had  had  an  attack  of  the  colic 
once.  The  horse  was  about  twenty  years  old ;  that  at  this 
part  of  the  conversation  between  the  parties,  the  plaintiff  in- 
terrupted the  defendant  by  saying,  <<you  need  not  tell  me 
anything  about  it,  for  I  know  all  about  that  better  than  you 
do."    Witness  had  owned  the  horse  a  year  immediately  pre- 
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ceding  the  sale  to  the  plaintiff.  The  defendant  had  spent  the 
night  with  witness  preceding  the  sale  to  tlie  plaintiff,  and 
purchased  the 'horse  of  him  the  next  morning.  Witness  had 
kept  the  horse  for  mares  that  season,  and  a  part  of  the  time 
he  was  kept  in  like  manner  by  Berry,  who  lived  on  witness' 
farm  witUa  half  a  mile  of  his  stable  where  the  horse  was 
kept.  He  was  brought  home  poor  after  the  season,  but  had 
become  fat,  and  had  been  well  taken  care  of,  and  thrived 
well;  that  nothing  had  been  the  matter  with  the  horse,  ex- 
cept a  little  lameness  a  time  or  two  in  one  hind  leg,  which  he 
took  to  be  a  spavin;  witness  believed,  at  the  time  of  the  sale, 
and  still  believes,  that  the  horse  was  sound.  The  defendant 
had  not  seen  the  horse  for  six  months  previous  to  the  sale. 
The  plaintiff  had  watered  and  fed  him  after  the  season  was 
out,  in  witness'  absence.  The  defendant  did  not  warrant  the 
horse.  The  plaintiff  did  not  require  any  such  thing.  Wit- 
ness was  the  only  person  present  at  the  sale  except  the  par- 
ties. The  horse  remaining  in  witness'  stable  three  or  four 
weeks  after  the  sale,  he  discovered  that  the  horse  had  the 
big  jaw,  and  assisted  the  plaintiff  in  doctoring  it  Not  long 
after,  the  plaintiff  took  the  horse  home  and  turned  him  into 
an  open  lot,  exposed  to  the  weather  and  mud,  when  he  con- 
tinued to  grow  worse  until  June,  when  he  died  apparently  of 
that  disease,  not  being  treated  by  the  plaintiff  as  he  had  been 
in  the  habit  of  being  treated. 

S.  M.  Williams  stated  that  he  was  acquainted  with  the 
diseases  of  horses,  and  with  the  big  jaw,  which  comes  on  by 
degrees,  and  is  sometimes  two  or  three  weeks  seated  in  the 
system  before  it  makes  its  appearance  on  the  jaws,  and  it 
frequently  manifested  itself  in  one  of  the  hind  legs,  though 
the  horse  will  sometimes  thrive  if  kept  in  a  stable. 

William  Baxter  stated  that  a  year  ago,  when  coming  to 
this  Court  in  company  with  the  defendant,  he  heard  him  say 
that  he  sold  the  horse  to  the  plaintiff  for  a  sound  horse,  but 
recollected  nothing  else  said  in  that  conversation. 
*  William  Whitington  stated,  that  after  the  horse  had  become 
poor,  the  plaintiff  made  an  effort  to  trade  him  to  witness' 
father,  and  to  an  inquiry  by  his  father  how  the  horse  became 
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90  poor,  he  said  that  it  was  occasioned  by  his  being  kept  in 
the  weather,  he  not  having  a  stable  for  him. 

This  was  all  the  evidence  in  the  case. 

Assignment  of  errors. 

1.  The  declaration  is  not  sufficient  in  law  to  authorize 
the  Court  to  give  judgment  against  the  defendant  below; 

2.  In  granting  a  new  trial  to  the  plaintiff  below; 

3.  In  consolidating  with  this  cause  an  appeal  case  where 
Hawkins  was  plaintiff,  and  Berry  was  defendant,  and  in  try- 
ing them  together  without  thd  consent  t>f  both  parties; 

4.  In  refusing  a  new  trial  to  the  defendant  below ;  and 
6.    In  giving  judgment  for  the  plaintiff  below. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  only  question  necessary  to  be  decided 
in  this  case  is,  whether  the  evidence  authorized  the  verdict 
of  the  jury.  To  sustain  this  finding,  it  must  appear  that 
Hawkins  warranted  the  horse  to  be  sound.  To  constitute  a 
warranty,  the  term  warrant  need  not  be  used,  nor  is  any 
precise  form  of  expression  required ;  but  there  must  be  an 
affirmation  as  to .  th6  quality  or  condition  of  the  thing  sold, 
(not  asserted  as  a  matter  of  opinion  or  belief,)  made  by  the 
seller  at  the  time  of  the  sale,  for  the  purpose  of  assuring  the 
buyer  of  the-  truth  of  the  fact  affirmed,  and  inducing  him  to 
make  the  purchase,  which  is  so  received  and  relied  on  by 
the  purchaser.  2  Kent's  Com.  486 ;  Chitty  on  Con.  135  ; 
Osgood  V.  Lewisy  2  Harris  &  Gill,  496.  The  facts  detailed 
by  the  witness  who  was  present  when  the  contract  was  made, 
clearly  show  that  Berry  knew  much  more  about  the  horse 
than  Hawkins  ;  and  that  in  making  the  purchase,  the  former 
relied  solely  on  this  superior  knowledge,  and  not  on  any  rep- 
resentations made  by  the  latter.  When  told  by  Hawkins 
that  the  horse  had  always  been  considered  as  sound,  and 
was  of  a  certain  age,  he  replied  that  it  was  unnecessary  to 
tell  him  any  thing,  for  he  knew  all  about  the  horse.  The 
only  testimony  in  the  least  conflicting  with  this  view  of  the 
case  is  the  naked  declaration  of  Hawkins  that  he  sold  the 
horse  for  a  sound  one.    This  admission  was  made  some  time 
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after  the  sale,  and  under  circumstances  not  calculated  to 
impress  us  with  tb«  conviction  l;hat  there  was  any  warranty 
as  to  the  soundness  of  the  horse.  The  witness  can  state 
nothing  else  in  connection  with  the  transaction.  It  is  most 
reasonable  to  conclude  that  this  declaration  in  fact  corres- 
ponded with  those  made  at  the  sale,  and  that  the  witness  did 
not  understand  or  recollect  its  reed  import.  Declarations  of 
this  character,  although  evidence  against  the  party  making 
them,  are  entitled  to  but  little  consideration  when  in  consis- 
tent with  tl^e  well  established  facts  of  the  case.  But  taking 
the  admission  in  its  broadest  sense  and  without  reference  to 
the  other  testimony,  it  does  not  make  out  a  case  of  warranty. 
It  must  appear  in  addition  that  the  purchaser  relied  on  a 
warranty ;  and  that  the  rest  of  the  evidence  fails  not  only  to 
establish  this,  but  on  the  contrary,  shows  that  not  the  least 
reliance  was  placed  on  the  assertions  of  the  seller  respecting 
the  condition  of  the  horse.  In  our  opinion,  anew  trial  should 
have  been  granted. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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Barthelmie  Fortier  et  aL<,  appellants,  v.  Oharles  Bal- 

LANCE,  appellee. 

Jlppealfrom  Peoria. 

A.  leased  certain  premises  to  B.  for  a  term  of  years^reserving  the  right  of  re-entry 
in  case  of  a  failure  to  pay  the  stipulated  rent.  B.  attorned  to  C.  before  the 
expiration  of  the  term,  and  A.  brought  an  action  of  forcible  detainer  against 
them :  BeZd,  that  by  this  disavowal  of  A.'s  title  by  B.  and  claiming  to  set  n^ 
a  hostile  title  in  C.  the  lease  become  forfeited  and  A.'s  right  of  entry  com- 
plete. 

In  cases  of  forcible  detainer^  where  the  relation  of  landlord  and  tenant  exists,  it 
is  wholly  immaterial  whet&er  thetenant/or  he  to  whom  the  tenant  has  surren- 
dered the  premises,  shows  title  or  not  The  object  of  the  proceeding  is  not  to 
try  the  title  to  the  land,  bat  to  enable  the  landlord  to  regain  the  possession  of 
the  premises  after  tiie  termination  of  the  lease,  either  by  forfeiture  or  by  the 
lapse  of  time. 

In  a  case  of  forcible  detainer  by  the  landlord  against  the  tenant,  the  latter  is  not 
permitted  to  show  that  the  title  of  the  former  has  expired,  or  that  some  third 
person  has  the  right  to  the  possession.  The  tenant  miifft  first  surrender  the 
possesssion  to  him  from  whom  he  received  it,  before  he  shall  be  permitted  to 
say  that  his  landlord  has  no  longer  a  right  to  retain  i|. 

Forcible  Detainer,  brought  by  the  appellee  against  the 
appellants,  and  originally  heard  before  a  justice  of  the  peace 
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of  Teoria  county,  when  a  verdiet  was  rendered  in  favor  of 
the  plaintiff.  The  defendants  appealed  to  the  Circuit  Court, 
and  the  cause  was  tried  at  the  October  term,  1848,  before 
the  Hon.  John  D.  Caton  and  a  jury,  when'  a  verdict  was 
again  rendered  in  favor  of  the  original  plaintiff. 

0.  Peters^  for  the  appeUants. 

1.  The  lease  offered  in  evidence  was  improperly  admit- 
ted. It  showed  that  the  time  had  not  expired,  and  that 
plaintiff  had  no  right  to  recover.    Rev.  Stat.  266-7,  ch«  43, 

§1- 

The  Act  is  to  be  strictly  construed.  fVells  v.  Hogan^ 
Bre.  264;  Ballance  v.  Fortier,  3  Gilm.  291. 

This  latter  case  modifies  the  rule  as  to  the  pleadings,  but 
does  not  change  the  rule  of  law  as  to  the  remedy.  Mkinson 
V.  Lester,  1  Scam.  407;  fVhitaker  v.  Gautier,  3  Gilm.  443. 

II.  The  clause  reserving  the  right  to  re-enter  and  take 
possession  for  non-payment  of  rent,  does  not  help  the  case, 
because[no  act  was  done  to  create  the  forfeiture.  To  create 
a  forfeiture  in  such  a  case,  it  must  appear, 

1.  That  he  demanded  rent; 

2.  That  he  demanded  the  precise  amount  of  rent  due, 
and  not  a  penny  more  or  less; 

3.  That  the  demand  was  made  on  the  precise  day  when 
the  rent  was  due; 

4.  That  it  was  made  on  that  day  before  sunset; 

5.  That  it  was  made  upon  the  land;  and 

6.  That  he  re-entered  and  took  possession,  or  attempted 
to  do  so  for  the  purpose  of  forfeiture.  Adams  on  Eject.  149, 
282;  Arch.  Land.  &  Ten.  109,  105,  161,  (top  paging.) 

None  of  these  pre-requisites  are  proved.  But  even  if  it 
were  otherwise,  it  would  not 'so  aid  the  complainant  as  to 
entitle  him  to  this  remedy,  for  the  reason  that  the  time  for 
which  the  land  was  <<let''  had  not  elapsed  when  the  suit  was 
commenced.  This  question  is  very  fully  considered,  and  the 
principle  so  settled  in  the  case  of  Fifty  •Associates  v.  How- 
land,  11  Mete.  99;  Oakley  v.  Schoonmakery  16  Wend, 
S2&-30. 
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III.  The  case  show/i  affrmatively,  that  the  relation  of 
landlord  and  tenant  did  not  exist  between  Ballance  and  For- 
tier,  but  that  Fortier  was  the  owner  of  the  land,  and  that  he 
entered  peaceably,  claiming  title. 

Fortier  may  show  title  in  himself  to  defeat  this  actiQn. 
3  Coke's  Lit.  21,  22,  top  paging,  (Thomas'  Ed.)  note  M; 
fFillardv.  fVarren^  17  Wend.  260,  261;  Meader  v.  Stoncj 
7  Mete.  147;  Lampaon  v.  Henry y  13  Pick.  38;  Ballance  v. 
Curienius,  3  Gilm.  449;  Ballance  v.  Fortier^  ib.  296. 

One  having  title  and  right  of  possession  of  land,  may  enter 
by  stratagem,  and  it  is  not  censurable  for  him  so  to  do. 
Hyatt  V.  Woodj  4  Johns.  167,  166;  Jackson  v.  Rowland^  6 
Wend.  668;  Evertson  v.  SuUonj  6  do.  881;  1  Chit.  Gen.  Pr. 
644. 

Even  in  an  action  by  landlord  against  tenant  for  rent,  the 
tenant  may  show  he  was  ejected  by  title  paramount.  Arch. 
Land.  &  Ten.  149,  (top  paging.) 

But  Fortier  was  not,  in  any  sense,  such  a  tenant  as  will 
authorize  this  remedy  against  him.  The  relation  of  landlord 
and  tenant  must  exist  conventionally,  tind  not  when  it  only 
exists  by  operation  of  law.  Evertson  v.  Sutton^  17  Wend.  281. 

C  Ballance^  pro  se. 

If  there  was  any  error  committed  in  this  case  it  was  in 
favor  of  defendants.  The  Court  below  permitted  him  to 
show  title  to  the  premises,  whereas  by  law  no  title  of  any  kind 
is  in  question  in  this  proceeding.  Little  v.  Hinson^  Morris' 
(Iowa,)  R.  Ill;  The  People  v.  Godfrey ^  1  Hall,  246;  11 
Johns.  609 ;  The  People  v.  Van  JVbslrand^  9  Wend.  52 ; 
Smith  V.  Dedman,  4  Bibb,  193. 

2.  Blumb  was  plaintiff's  tenant  and  atf  such  could  neither 
dispute  the  landlord's  title  nor  attorn  to  a  stranger.  1  Ark. 
495  ;  Brubaker  v.  Poage,  1  Mon.  297. 

3.  Any  lease  or  arrangement  entered  into  with  a  stranger 
to  the  prejudice  of  the  landlord  is  void,  and  the  landlord  may 
treat  the  new  landlord  with  whom  the  arrangement  is  made  as 
a  tenant  holding  over,  or  denying  his  landlord,  and  maintain 
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this  action  against  him.     Gray  v.   Gray^  3  Litt.  465  ;^  1 
Doug-  (Mich.)  R.  179- 

And  this  even  where  the  tenant  acted  in  good  faith  suppo- 
sing the  one  to  whom  he  attorned  had  the  right.    4  Litt.  309 ;, 
1  Doug.  (Mich.)  R.   179;  Clark  v.  String fdlow^  4  Ala. 
356. 

5.  Plaintiff  without  title  but  in  possession  may  even  main- 
tain this  action  against  the  purchaser  from  Government. 
Little  V.  HinsoTiy  Morris'  (Iowa,)  R.  Ill ;  1  Doug.  (Mich.) 
R.  179. 

6.  It  matters  not  that  plaintiffs  were  trespassers.  They 
may  nevertheless  maintain  this  action  against  the  owner  in 
fee.    Morris'  (Iowa,)  R.  263. 

7.  Even  the  vendee  may  maintain  this  action  against  his 
own  vendor,  if,  instead  of  calling  in  the  aid  of  the  courts,  he 
forces  himself  into  the  possession.  Meechan  v.  Wilcox^  6 
Missouri,  350. 

8.  <<If  the  tenant  disclaims  the  term,  claims  the  fee  ad- 
versely in  right  of  a  third  person,  or  his  own,  or  attorns  to 
another,  his.  possession  then  becomes  a  tortious  one,  by  the 
forfeiture  of  the  right ;  the  landlord's  right  of  entry  is  com- 
plete, and  he  may  sue  at  any  time,  within  the  period  of  limi- 
tation."    Wilson  V.  Waikinsy  3  Peters,  49. 

9.'  Although  he  who  is  no  party  to  a  writ  of  possession  on 
being  turned  out  by  the  sheriff  may  maintain  trespass  against 
both  the  sheriff  and  plaintiff,  yet  if  he  undertake  to  right  him- 
self by  turning  out  him  whom  the  sheriff  wrongfully  put  in,  he 
may  be  turned  out  by  this  action.  Horsefield  v.  JSdams^  10 
Ala. 

10.  <^To  warrant  proceedings  for  an  unlawful  detainer,  it 
is  not  necessary  the  defendant  shall  be  a  tenant  of  the  plain- 
tiff or  a  tenant  of  his  tenant ;  it  is  sufficient  if  he  hold  under, 
from,  by,  or  by  collusion  with  the  plaintiff's  tenant.  Snoddy 
V.  Watt,  9  Ala.  609. 

11.  A  bare  entry  upon  the  possession  of  another  with  or 
without  force  is,  for  the  purposes  of  this  act,  a  forcible 
«ntry.    Brimfitld  v.  Reynolds^  4  Bibb,  388. 
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The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  This  was  an  action  of  forcible  detainer, 
brought  by  Ballance  against  Fortier  Sr  Blumb.  Verdict 
and  judgment  of  restitution  in  favor  of  Ballance. 

The  evidence  shows  that  Ballance  leaiTed  the  premises  for 
the  term  of  six  years  from  January  1, 1842,  at  the  rate  of  ten 
dollars  to  be  paid  every  four  months;  that  he  reserved  by  the 
lease  the  right  to  re-enter  and  take  possession  of  the  premi- 
ses in  case  of  failure  to  pay  rent  as  it  became  due;  that  the 
lessees  occupied  the  premises  for  some  time,  and  afterwards 
assigned  to  Blumb,  one  of  the  defendants  below,  who  enter- 
ed into  possession  and  paid  rent  for  a  time  to  BaUance;  that 
about  the  month  of  February,  1846,  Blumb  made  arrange- 
ments  for  the  occupation  of  the  premises  with  his  co-defend- 
ant Fortier,  to  whom  he  gave  possession,  and  whose  tenant 
he  became,  disclaiming  to  have  anything  more  to  do  with 
Ballance,  and  alleging  that  Fortier  was  the  owner  of  the 
land.  Ballance,  after  having  given  notice  and  made  demand 
in  writing  for  the  possession  of  the  premises,  on  the  second 
day  of  March,  1846,  and  before  the  expiration  of  the  six  years 
for  which  the  premises  had  been  let,  commfcnced  this  action. 

The  defendants  below  set  up  title  to  the  premises  in  Fortier. 

Two  principal  causes  have  been  assigned  for  the  reversal 
of  the  judgment.  Firsts  that  the  action  was  prematurely 
brought,  the  time  for  which  the  premises  were  let  not  hav- 
ing expired.  It  is  clear  that  Ballance  could  not  maintain 
this  action  till  he  was  entitled  to  the  possession  of  the  prem- 
ises, and  it  may  be  true,  as  insisted  by  the  appellants,  that 
he  was  not  entitled  to  the  possession  under  the  clause  in  the 
lease  authorizing  him  to  re-enter  in  case  of  failure  to  pay 
rent,  for  the  reason  that  there  is  no  evidence  to  show  either 
that  a  demand  had  been  made  for  the  rent  due,  or  any  of 
those  acts  done  which  are  necessary  in  the  first  instance  to 
create  a  forfeiture  for  the  non-payment  of  rent;  but  be  this 
as  it  may,  the  evidence  shows  that  Blumb  was  the  tenant  of 
Ballance,  that  Fortier  got  into  possession  by  arrangement 
with  Blumb,  who  thereupon  disclaimed  holding  under  Bal- 
lance, and  attorned  to  Fortier  as  the  owner  of  the  premises. 
The  moment  that  Blumb  disavowed  the  title  of  Ballance  and 
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claimed  to  set  up  a  hostile  title  in  Fortier,  the  lease  became 
forfeited,  and  Ballance's  right  of  entry  complete.  Adams 
on  Ej.  199.  <<A  tenant  cannot  make  his  disclaimer  and  ad- 
verse claim  so  as  to  protect  himself  during  the  unexpired 
term  of  the  lease;  he  is  a  trespasser  on  him  who  has  the  legal 
title.  The  relation  of  landlord  and  tenant  is  dissolved,  and 
each  party  is  to  stand  «pon  his  right.  If  the  tenant  dis- 
claims the  tenure,  claims  the  fee  adversely  in  right  of  a 
third  person  or  his  own,  or  attorns  to  another,  his  possession 
then  becomes  a  tortious  one,  by  the  forfeiture  of  his  right." 
miiisen  V.  WatkiM,  3  Peters,  43. 

Notwithstanding  Blumb  had  a  lease  for  a  term  not  then 
expired,  the  moment  he  disclaimed  to  hold  under  the  lease, 
and  set  up  title  to  the  premises,  his  possession  became  ad« 
verse  to  his  landlord^  and  it  would  be  strange  if  while  his 
title  was  maturing  by  adverse  possession,  he  could  claim  the 
protection  of  the  lease  to  prevent  his  being  turned  out^  '^A 
tenant  disclaiming  his  landlord's  title,  is  not  entitled  to  no« 
tice  to  quit;  but  is  liable  instantly  to  a  warrant  of  forcible 
detainer.'^  Bates  v.  JlvisUmy  2  Mar.  270.  Blumb,  in  set- 
ting up  a  title  adverse  to  that  of  Ballance,  by  his  own  act 
terminated  the  lease,  and  put  an  end  to  the  time  for  which 
the  premises  had  been  let,  just  as  effectually  as  if  the  full 
term  of  six  years  had  expired. 

The  second  point  in  the  case  is,  whether  admitting  Fortier 
had  a  perfect  title  to  the  premises,  it  was  competent  for  the 
defendants  below,  under  the  circumstances  of  this  case,  to 
«et  it  up  to  the  prejudice  of  Ballanoe. 

The  testimony  shows  that  Fortier  got  possession  by  ar- 
rangement with  the  tenant  of  Ballance.  He  stands  in  the 
same  position,  therefore,  as  the  tenant.  It  matters  not 
whether  he  got  Blumb  to  attorn  to  him  by  bribery  as  alleged 
in  the  complaint,  or  otherwise.  It  is  enough  that  he  got 
possession  by  collusion  with  Bhimb,  who  had  it  not  in  his 
power,  if  he  would,  to  surrender  up  the  premises  against 
the  will  and  to  the  prejudice  of  his  landlord.  This  very 
point  has  been  substantially  decided  by  this  Court,  when 
the  case  was  formerly  before  it  upon  the  sufficiency  of  the 
complaint.     3  Gilm.  291.     Assuming  that  Fortier,  in  some 
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way  or  other  by  the  permission  of  Blumb,  had  got  possession 
of  the  premises)  the  Court  say :  <<We  must  necessarily  con- 
sider Fortier  as  holding  under  Blumb." 

The  principle  that  a  tenant  cannot  dispute  his  landlord's 
title,  applies  with  peculiar  force  in  this  case^  and  it  is  wholly 
immaterial  in  cases  of  forcible  detainer,  where  the  relation 
of  landlord  and  tenant  exist,  whether  the  tenant  or  he  to 
whom  the  tenant  has  surrendered  the  premises,  which  is  the 
same  thing,  show' title  or  not  The  object  of  this  proceed«> 
ing  is  not  to  try  the  title  to  the  land,  but  to  enable  the  knd<*> 
lord  to  regain  the  possession  of  the  premises  after  the  termi- 
nation of  the  lease,  either  by  forfeiture,  as  in  this  case,  or  by 
the  efflux  of  time. 

In  holding  that  neither  a  tenant,  nor  one  who  gets  into  pos*^ 
session  under  or  by  permission  of  the  tenant,  Can  set  up  a  title 
to  the  prejudice  of  the  landlord  in  cases  of  forcible  detainer^ 
we  are  fully  sustained  by  the  decisions  in  several  sister 
States  upon  similar  statutes.  Haskins  v.  Htlm^  4  Littell, 
309;  Clark  v.  Siringfellow^  4  Ala.  353;  Byrne  v.  Beeson^ 
1  Doug.  (Mich.)  R.  179;  Thorn  v.  Beedy  I  Ark.  481;  Clin- 
ion  V.  CUniorij  2  Bibb,  432,  Dedman  v.  Smiih,  2  Mar.  26L 
These  cases  fully  establish  the  doctrine,  that  a  tenant  is 
not  permitted  to  dhow  in  this  summary  proceeding,  that  his 
landlord's  title  has  expired,  or  that  some  third  person  has  the 
right  to  th^  possession.  He  must  first  surrender  up  the  pos* 
session  to  him  from  whom  he  received  it,  before  he  shiedl  be 
permitted  to  say  that  his  landlord  has  no  longer  a  right  to 
retain  it. 

Errors  h&ve  also  been  assigned  upon  the  giving  and  refu*> 
sing  certain  instructions,  which  we  do  not  deem  it  necessary 
to  notice  in  detail.  Some  of  the  bstructions  taken  separately 
and  by  themselves,  would  be  erroneous ;  but  when  consid*' 
ered  in  connexion  with  the  evidence  and  other  instructions 
given  at  the  same  time,  we  cannot  say  that  the  law  was 
wrongly  stated  to  the  jury.  Taken  as  a  whole,  they  lay 
down  the  law  correctly,  and  as.  they  all  went  to  the  jury  to- 
gether, We  can  see  no  error  in  them. 
The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgmtnl  affirmed. 
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Charl£8  McIktire,  plaintiff  in  error,  t;.  Johk  Preston,  de- 
fendant in  error. 

Error  to  Pike. 


In  Buita  brought  by  corporations^  the  defendant^  by  pleading  the  general  issue^ 
admits  the  capacity  of  the  plaintiff  to  sue.  If  he  would  deny  the  exist- 
ence of  the  corporation^  he  must  put  in  a  plea  for  that  purpose. 

If  an  insurance  company  have  power  to  take  a  note  for  any  purpose,  a  note  given 
to  them  would  be  valid  in  the  hands  of  a  bona  fide  assignee,  although  the 
company  may  not  have  had  the  power  to  take  the  particular  note. 

If  a  charter  of  an  insurance  company  be  wholly  silent  as  to  the  power  of  the  cor- 
poration to  give  credit  for  premiums,  and  to  take  notes  in  payment,  such 
a  power  necessarily  results  from  its  power  to  make  insurances  and  to  enable 
it  advantageously  to  conduct  its  business. 

In  a  suit  by  the  assignee  of  aninsumce  company  against  the  maker  of  the  note 
given  to  the  company,  it  was  hdd  that  the  plaintiff  was  not  bound,  in  the  first 
instance,  to  Introduce  the  charter  io  evidence  for  the  purpose  of  showing 
that  the  company  was  not  restricted  by  such  charter  from  doing  business  in 
the  manner  usual  and  customary  to  such  corporatiQns. 

Where  a  party  has  shown  the  power  of  a  corporation  to  take  a  note,  it  is  incum- 
bent on  the  opposite  party  to  show  that  such  power  has  been  taken  away. 

If  a  corporation  have  the  power  to  take  a  note,  and  hold  and  convey  real  or 
personal  estate,  it  necessarily  has  the  power  to  negotiate  such  note  in  the 
transaction  of  its  ordinary  business. 

Where  a  corporation  has  1]ie  power  to  take  and  transfer  a  note  for  any  purpose, 
it  vrilt  be  inferred  that  it  was  taken  and  transferred  in  the  ordinary  course  of 
business,  until  the  bontrary  it  shown;  and  before  even  this  can  be  done, 
the  defendant  must  show  that  th0  plaintiff  is  not  a  bona  fide  assignee. 
"Where  a  note  was  made  payable  to  an  insurance  company  in  its  corporate  ca- 
pacity, prim&faciey  no  other  evidence  of  user  was  necessary. 

Corporations  may,  in  this  State,  assign  notes,  the  word  ^person^  being  sometimes 
so  construed  as  to  include  them. 

A  note  payable  to  a  corporation,  was  assigned  thus:  ^'Without  recourse,  Joel 
Scott,  Sec'y."  It  was  objected  that  this  was  not  the  assignment  of  the  cor- 
poration: Beldy  that  it  being  well  settled  that  corporations  might  transact 
business  through  add  were  bound  by  the  acts  of  their  officers,  they  could  as- 
sign it  through  their  duly  authorized  secretary;  and  that  his  authority  could 
only  be  questioned  by  glea  of  the  defendant  verified  by  affidavit:  HeUy  fur* 
ther,  that  the  assignment  in  this  case,  when  properly  filled  up, — which  the 
plaintiff  had  the  right  to  do  on  the  trial, — ^was  sufficient  to  pass  the  legal  in- 
terest in  the  note  to  the  assignee. 

Debt,  in  the  Pike  Circuit  Court,  brought  by  the  •plaintiff 
in  error  against  the  defendant  in  error,  and  heard  before  the 
Hon«  Norman  H.  Purple,  without  the  intervention  of  a  jury, 
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at  the  September  term,  1848,  when  a  judgment  was  render- 
ed for  the  defendant  for  costs.  The  plaintiff  entered  a  mo- 
tion for  a  new  trial,  which  was  oyedrruled. 

M.  Hay^  for  the  plaintiff  in  error. 

1.  Notes  payable  on  demand,  so  far  as  the  rights  of  in- 
dorsees are  concerned,  hare  a  reasonable  time  for  payment. 
Cbitty  on  BUls,  S20;  3  Kent's  Com.  78,  79,  90,  91. 

2.  An  insurance  company  has  the  right,  independent  of 
its  charter,  to  take  {Promissory  notes  in  the  psual  and  legiti- 
mate course  of  business.  Angell  &  Ames  on  Corp'.  143-6; 
1  Phillips  on  Insarance,  206,  206;  A*.  Y.  Fire  Ins,  Co>  ▼. 
Siurgesj  2  Cowen,  664;  Barker  v.  M.  F.  Ins.  Co.  (^JV.  Y. 
3  Wend.  94;  Morse  v.  Oakley ^  2  Hill's  (N.  Y.)  R.  266;  2 
Kent's  Commentaries,  sixth  Edition,  278  note;  3  Harr. 
461;  Russell  v.  De  Orand^  6  Mass.  36;  Mottv.  Hicks ^  1 
Cowen,  642;  JST.  Y.  Firemen  Ins.  Co.  v.  Ely^  2  do.  700; 
Commonwealth  Ins.  Co.  v.  fVhitnej^  1  Mete.  21;  Bedford 
Cam.  Ins.  Co.  y.  Covellj  8  do.  442;  ^ew  Eng.  Marine  Ins. 
Co.  r.  De  Wolf,  8  Pick.  66;  Haytoard,  adm'r,  v.  The  Pit- 
grim  Societyy  21  do.  270. 

3.  The  right  of  the  Ocean  Ins.  Co.  to  take  a  note  is  ex- 
pressly rec<^nized  by  its  charter.  Laws  of  Mass.  1818; 
Statute  of  Anne,  §  1,  in  Appendix.lo  2  ficam.  693. 

4^  This  right  being  shown,  it  has  the  right  to  assign  notes, 
until  the  contrary  is  shown.  Barker  v.  Mec.  Fire  Ins*  Co. 
3  Wend.  94;  .^V.  Y.  Firemen  Ins^  Co.  v.  Ely,  2  Cowen,  702; 
Same  y.  Sturges,  ib.  664,  667,  668;  McFarland  y.  ^tate 
Bank  J  4  Ark.  66, 622;  Everett  v.  The  United  States,  6  Por* 
ter,  181;  Bolcomb  v.  Ills.  4*  Mich.  Canal,  2  Scam.  230; 
Bank  of  fVashlenaw  y.  Montgomery,  ib.  426;  Commercial 
Bank  y.  St.  Croix  Man.  Co.,  23  Maine,  ( 10  Shepley,)  281. 

6.  A  note  may  be  indorsed  by  the  payee  or  his  agent. 
3  Kent's  Com.  88.  The  indorsement  in  this  case  is  in  pro- 
per form  purporting  to  be  by  its  proper  agent  or  officer.  A 
corporation  need  not  contract  under  its  corporate  seal. 
Angell  &  Ames  on  Corp.  161;  ib.  163-6^  168, 176;  Story  on 

roL  y.  4 
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Agency,  §§  62,  63;  Garrison  v.  Combsj  7  J.  J.  Marsh.  84; 
Monigomtry  B,  JR.  Co.  v.  Hurstj  9  Ala.  616;  Conover  v- 
The  Mutual  Ins.  Co.  3  Denio,  266;  JVew  Eng.  M.  Ins.  Co, 
V.  Be  Wolf,  8  Pick.  68;  Folger  v.  Chase^  18  do.  64. 

6.  Where  an  indorsement  purports  to  be  made  by  an 
agent,  it  can  only  be  denied  by  plea  under  oath.  Rev.  Stat. 
421,  §69;  ib.  472,'  §  29;  Ddahay  v.  Clement^  2  Scam.  675; 
Dtshltr  V.  Gwy,  5  Ala.  186;  fVil/iams  v.  Gilchrist j  11  New 
Hamp.  640. 

7.  The  holder  had  the  right  to  fill  up  the  blank  indorse- 
ment. Folger  V.  Chase^  18  Pick.  63;  Gilham  v.  State  Bankj 
2  Scam.  245;  Jackson  v.  Haskell^  ib.  566;  J^orthampton 
Bank  v.  Pepoon^  11  Mass.  288. 

0.  H.  Browning  Sc  JST.  Bushnell^  for  the  defendant  in  error. 

1.  It  was  necessary  for  the  plaintiff  under  the  plea  of  the 
general  issue,  to  prove  the  existence  of  the  corporation. 
This  could  only  have  been  done  by  the  production  of  their 
charter,  and  by  proof  of  user  under  it.  This  the  plaintiff 
has  not  done;  no  user  is  proved.  Angell  &  Ames  on  Cor- 
porations, 377;  Jackson  v.  Plumbe^  8  Johns.  378;  BUI  v. 
Turnpike  Com/^any,  14  do.  416;  Bankof  *^hurny.  Weedy 
19  do.  300;  Bank  of  Utica  v.  SmaUey^  2  Cowen,  780. 

In  the  case  of  a  foreign  corporation,  as  in  this  case,  it  is 
always  necessary  for  the  plaintiff,  on  general  issue  pleaded, 
to  prove  the  existence  of  the  corporation.  To  this  there- 
seems  to  be  no  exception.  School  District  v.  BlaisdeUy  6 
New  Hanp.  197;  Henriques  v.  Dutch  West  India  Co.^  2  Lord 
Raym.  1535. 

II.  The  plaintiff  has  not  shown  that  the  Ocean  Insurance 
Company  had  power  to  take  promissory  notes.  If  the  Com- 
pany could  not  take  notes  payable  to  itself,  it  is  clear  it 
could  not  by  an  indorsement  on  such  note  transfer  any  title 
to  a  third  person.  Berry  v.  Hamhy^  1  Scam.  468.  The 
|.ower  must  be  shown  by  the  charter — by  the  construction 
of  the  various  provisions  of  the  whole  charter.  In  this  case 
the  plaintiff  has  exhibited  but  a  portion  of  the  charter.  The 
most  the  plaintiff  can  insist  on  in  this  case  is,  that  the  power 
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may  be  implied  from  the  parts  of  the  charter  given  in  evi- 
dence, but  how  far  any  such  implied  power  may  be  restric- 
ted by  the  other  parts  of  the  charter,  cannot  appear  to  the 
Court.  And  this  is  the  more  important  in  this  case,  because 
the  part  of  the  charter  given  evidence  refers  to  the  other 
parts  of  the  charter  not  before  the  Court,  as  in  part  defining 
and  restricting  the  powers  of  the  corporation. 

A  company  incorporated  for  a  specific  purpose  has  no 
powers  except  such  as  are  specifically  granted,  or  which 
may  be  necessary  to  carry  into  effect  the  powers  granted. 
To  ascertain  whether  the  Company  have  power  to  make  a 
particular  contract,  or  to  do  a  particular  act,  we  must  look 
into  the  charter — the  whole  charter — and  determine  the 
question  by  the  construction  of  all  of  its  provisions.  The 
People  V.  The  Uticalns.  Co.,  15  Johns.  383-4;VV.  Y.  Fire- 
men Ins.  Co.  V.  Ely^  2  Cowen,  678,  699-701,  709-710; 
Beth  V.  Menard,  Bre.  App.  14-15;  The  Scdem  Mill  Dam 
V.  Ropes,  6  Pick.  23;  Beatty  v.  Knowler,  4  Peters,  159; 
Gozzler  v.  Georgetown,  6  Wheat.  597. 

III.  Even  admitting  that  enough  appears  to  prove  that 
the  corporation  had  power  to  take  promissory  notes,  the 
charter  confers  no  authority  to  assign  notes;'  the  power  is 
not  expressly  given  by  the  charter^  nor  is  it  a  necessary  inci- 
dent or  means  of  conducting  their  specinc  business  of  insu- 
rance. On  the  contrary,  the  charter  clearly  contemplates 
that  notes  taken  for  premiums,  shall  remain  in  the  hands  of 
the  Company  until  paid,  and  the  proceeds  are  in  a  condition 
to  be  distributed  as  profits,  by  way  of  dividends  among  the 
stockholders. 

A  company  incorporated  for  a  specific  purpose  will  be 
strictly  confined  to  the  precise  business  authorized  by  the 
charter.  Bank  of  Augusta  v.  Earle,  13  Peters,  587; 
Broughton  v.  Manchester  Water  Works,  5  Eng.  Com.  Law 
R.  315;  2  Kent's  Com.  299-300;  Beatty  v.  Knowler,  4 
Peters,  152. 

The  specific  grant  of  a  particular  power  excludes  the  idea 
that  the  corporation  can  exercise  any  other  power.  The 
grant  of  power  to  do  a  particular  act,  and  in  a  particular 
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way,  without  any  negative  words,  excludes  all  power  to  do 
any  other  act,  or  to  exercise  the  power  granted,  in  a  way 
different  from  what  the  charter  prescribes.  J^.  Y.  Firemen 
Ins.  Co.  V.  Eltf,  2  Cowen,  678,  699-701,  709^10;  JVorth 
Biver  Ins.  Co.  v.  Lawrence^  3  Wend.  482;  The  Life  4*  Fire 
Ins.  Co.  y.  The  Mechanic  Ins.  Co.y  7  do.  31;  Beach  v.  The 
Fulton  Bankj  3  do.  673. 

IV.  The  plaintiff  had  no  authority  to  fill  up  the  indorse- 
ment, and  to  add  to  the  description  of  the  name  of  Scott,  in 
the  manner  he  has  done. 

The  name  of  Scott,  on  the  back  of  the  note,  unconnected 
by  proof  of  the  Insurance  Company,  was  that  of  a  guaran- 
tor, and  not  of  an  indorser;  not  being  shown  to  be  the  agent 
of  the  Company,  he  had  no  authority  to  transfer  the  legal 
title  to  the  note.     Camden  v.  McCoy^  3  Scam.  437;  Angell 

6  Ames  on  Corp.  144,  168,  176. 

In  all  the  cases  relied  on  by  the  plaintiff,  it  appeared  af* 
Iki^matively  by  the  plaintiff's  testimony,  that  the  person  un- 
derUking  to  assign  a  note  as  the  agent  of  the  payee,  was  in 
fact  suol)  agent,  or  where  the  statute  was  relied  on  as  dis- 
pensing whU,  proof  of  the  assignment,  unless  a  plea  was  put 
in  denying  the  ^ssigniqent  under  oath,  there  was  produced 
by  the  plaintiff  an  assignment  complete  and  full,  and  in  which 
the  agent  in  terms  described  himself  fully  as  the  agent  of  the 
principal,  and  as  doing  the  act  in  his  name.  Chitty  on  Bills, 
197;  Story  on  Agency,  §§  62,  63;  Angell  &  Ames  on  Corp. 
168;  Delahay  v.  Clement^  2  Jlkam.  676;  Garrison  v.  Combsy 

7  J.  J.  Marsh.  85-6;  Williams  \.  Gikhristj  1 1  New  Hamp. 
540;  18  Pick.  63;  Gillham  v.  State  Bank^  2  Scam.  246; 
Long  V.  Colburny  11  Mass.  98. 

Our  statute  does  not  affect  this  case.  It  does  not  dispense 
with  the  production  of  an  indorsement  in  fact,  and  which 
when  produced,  must  be  perfect  in  form,  and  on  its  face  pur- 
porting to  be  made  by  competent  authority.  Rev.  Stat.  421, 
§69. 

B*  S.  Blackwellj  for  the  plaintiff  in  error,  in  conclusion. 
The  points  iq>on  which  the  counsel  of  the  defendant  in 
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error  rely  for  an  affirmance  of  the  judgment  rendered  by  the 
Court  below,  are  Ist,  that  the  corporate  capacity  of  the 
Ocean  Insurance  Co.  has  not  been  shown  by  the  plaintifT^ 
because  the  whole  of  their  charter  is  not  set  out  in  the  rec- 
ord,  and  because  there  is  no  proof  of  a  user  of  their  franchi- 
ses; 2ndy  that  the  company  had  no  power  to  take  a  note; 
3rdy  that  they  had  no  power  to  transfer  their  interest  to  the 
plaintiff  by  indorsement;  4th,  that  the  authority  of  the  secre- 
tary of  the  company  to  indorse  the  note  should  have  been  af- 
firmatively shown;  6th,  that  the  indorsement  as  originally  made 
was  not  legal  in  point  of  form;  and6th.  that  plaintiff  had  no 
authority  to  fill  up  the  indorsement  upon  the  trial  in  order  to 
perfect  it  and  clothe  the  plaintiff  with  a  legal  title. 

To  which  we  reply: 

I.     As  to  the  corporate  character  of  the  company. 

1.  In  an  action  brought  by  a  corporation,  if  the  defendant 
wishes  to  deny  their  corporate  character,  he  must  plead 
nul  iiel  corporation;  by  pleading  the  general  issue,  as  in  this 
case,  he  admits  the  capacity  of  the  plaintiff  to  sue  as  a  cor- 
poration. The  Society  for  the  Propagation^  ire.  v.  The  Town 
of  Pawletf  &c.,4  Peters,  480;  Prince  v.  The  Commercial 
Bank  of  Columbus,  1  Ala.  241;  Methodist  Episcopal  Churchy 
&c.  V.  Woody  6  Ohio,  174;  Phoenix  Bank  v.  Curtisy  14 
Conn.  437. 

2.  If  the  contrary  shall  be  held  by  this  Court,  then  we 
insist  that  we  have  complied  with  the  technical  rule.  The 
first  section  of  the  charter  offered  in  evidence  declares  the 
company  to  be  a  body  politic  and  corporate,  prescribes  their 
general  powers,  and  confers  upon  them  a  corporate  name  by 
which  they  may  sue  and  be  sued.  This  is  prima  facie  evi- 
dence of  their  corporate  capacity.  No  formal  set  of  words 
are  essential  to  the  creation  of  a  corporation.  Evidence  of 
user  was  unnecessary,  they  are  declared  a  body  politic  and 
corporate  by  their  charter,  and  acceptance  and  user  of  their 
franchises  will  be  presumed  from  the  beneficial  character  of 
the  privileges  conferred  upon  them.  Fire  Department  of 
JV.  Y.  V.  Kipy  19  Wend.  266.  The  execution  and  delivery 
of  the  note  in  controversy  by  the  defendant  io  the  Ocean 
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Insurance  Co.  is  prima  facie  evidence  of  a  user  of  their 
franchises.     Montgomery  R.  R.  Co.  v.  Hursty  9  Ala.  613. 

3.  Again,  in  this  case  the  plaintiff  is  not  a  corporation, 
but  a  natural  person,  merely  claiming  title  to  the  note  by  as- 
signment from  a  corporation;  there  is  no  principle  of  law 
which  requires  a  natural  person  to  show  his  or  her  right  to 
sue;  that  right  is  always  presumed;  if  laboring  under  any  in- 
capacities which  disable  them  from  suing,  this  must  be 
pleaded  in  abatement. 

II.     As  to  the  power  of  the  corporation  to  take  a  note. 

1.  The  pleadings  do  not  present  the  issue — a  note  is 
prima  facie  evidence  of  a  legal  consideration;  if  it  was  illegal, 
the  maker  must  plead  and  prove  it.  Stacker  v.  Watson,  1 
Scam.  207. 

2.  They  have  the  power  by  implication.  Section  one  of 
their  charter  gives  them  power  to  take  a  mortgage  to  secure 
debts,  due  to  the  Company,  and  section  three  of  the  Act  of 
1818  confers  power  to  loan  money  on  real  estate  mortgages 
-*-th6  power  to  take  notes  as  collateral  security  for  tbe^ 
debt  or  loan  secured  by  mortgage  is  therefore  necessarily 
implied. 

Section  three  of  the  Act  of  1818  conferring  upon  the 
Company  express  power  to  loan  moneys  upon  bottomry  or  re- 
spondentia, implies  the  power  to  take  a  note  as  collateral 
security.  The  power  to  insure  property  against  fire,  upon 
lives,  and  to  take  marine  risks,  and  receive  premiums  there- 
for, necessarily  implies  a  power  to  give  credit  for  premiums 
and  take  notes  as  collateral  security. 

3.  They  have  express  power.  The  first  section.  Act  of 
1818,  provides  that  Insurance  companies,  "shall  have  power 
and  authority  to  make  insurances  on  vessels,  freight,  money, 
goods,  and  effects,  and  against  captivity  of  persons,  and  on 
the  life  of  any  person  during  his  absence  at  sea,  and  in  cases 
of  money  lent  upon  bottomry,  and  respondentia,  and  to  fix 
the  premiums  and  terms  of  payment. 

4.  Where  it  appears  that  a  corporation  has  power  to  take 
a  promissory  note  in  any  given  case,  though  they  may  not 
have  the  power  to  take  the  note  in  question,  the  Courts  will 
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presume  that  the  note  was  taken  in  the  lawful  course  of 
their  business,  and  within  the  legitimate  scope  of  their  corpo- 
rate powers,  until  the  contrary  appears.  fVilmarth  v. 
Crawfordy  10  Wend.  341. 

5.  The  defendant  having  received  value  from  the  Com- 
pany, and  given  his  note  to  refund,  is  estopped  from  denying 
the  power  of  the  Company  to  take  the  note.  Chester  Glass 
Co.  Vs  Dewey ^\%  Mass.  94 ;  Bank  of  South  Carolina  v. 
Hammondj  1  Richardson,  281;  The  Grand  Gulf  Bank  v. 
Archer^  8  Smedes  &  Marsh,  173,  174. 

6.  Conceding  the  note  to  have  been  taken  without  author- 
ity, it  is  valid  in  the  hands  of  the  plaintiff  who  is  a  bona  fide 
holder.  The  rule  is  inflexible,  that  no  defence  shall  be 
allowed  against  a  bona  fide  holder,  unless  it  is  authorized  by 
a  statute  declaring  the  note  void.  WUmarth  v.  Crawford^ 
10  Wend.  341 ;  Jllams  v.  Wooldridge^  3  Scam.  265 ;  VaU 
UUv.  Parker^  6  Wend.  615. 

III.     As  to  power  of  the  corporation  to  assign  this  note*    * 

1.  This  power  is  expressly  given  them  by  their  c!iarter« 
Section  one  provides  that  the  Company  ^^may  purchase,  hold, 
and  convey,  any  estate,  real  or  personal  for  the  use  of  said 
company."  Section  five  provides  that  "they  shall  have 
power  to  make  and  prescribe  such  by-laws,  rules  and  regu- 
lations, as  to  them  shall  appear  needful  and  proper,  touching 
the  management  and  disposition  of  the  stock,  property,  estate 
and  effects  of  said  Company." 

2.  The  power  to  acquire  and  hold  property,  when  con- 
ferred upon  a  corporation,  carries  with  it  by  implication,  a 
power  of  disposition,  as  unlimited  as  that  possessed  by  natu- 
ral persons.  2  Kent's  Com.  281 ;  Jackson  v.  Brown,,  6 
Wend-  590;  Reynold^ s  heirs  v.  Stark  Gjunty^  5  Ohio,  129, 
131  ;  Conway^  ex  parte,  4  Ark.  351,  354. 

3.  It  is  conceded  that  the  company  may  take  a  note,  then 
we  insist  that  by  virtue  of  the  Statute  III  and  IV  Anne,  c.  d^ 
which  is  a  part  of  the  Common  Law  of  Massachusetts,  they 
as  acorporation  may  transfer  their  legal  title  to  plaintiff  by  in- 
dorsement. 2Scam.  593,  App. ;  Jones  v.  Falesy  A  Mslss,  264. 

4.  It  is  said  this  note,  from  anything  appearing  in  the  re<- 


56  SPRINGFIELD. 


Mclntlre  v.  Preston. 


cord  to  the  contrary,  was  indorsed  in  this  State,  and  that  by 
our  statute  a  corporation  cannot  transfer  their  title  by  in- 
dorsement.    To  which  we  reply : 

1.  That  by  the  fifth  section  of  their  charter,  (the  Ocean 
Insurance  Company,)  it  is  declared,  ^^shall  be  located  and 
kept  in  the  city  of  Boston,  Mass."  The  note  is  dated  there; 
it  may  therefore  with  propriety  be  inferred,  that  the  note  was 
negotiated  and  transferred  at  the  office  of  the  Company,  and 
of  the  State,  rather  than  that  the  transaction  took  place  with- 
in this  State.     If  this  presumption  is  proper,  the  statute  of 

,  Illinois  has  nothing  to  do  with  this  question  of  power,  and 
the  lex  loci  contractus  must  prevail*  Bank  of  Washtenaw 
V.  Montgomery^  2  Scam.  427. 

2.  *  The  fourth  section  of  chapter  73,  Revised  Statutes, 
384,  which  uses  the  words  "person  or  persons,"  may  prop- 
erly be  extended  so  as  to  embrace  corporations. 

3.  If  the  Company  has  power  in  any  given  case  to  indorse 
a  note,  the  Court  will  presume  that  this  indorsement  was 
within  iiie  power  of  the  corporation. 

rV.     As  to  the  power  of  Scott  to  indorse. 

The  declaration  avers  that  "the  Ocean  Insurance  Compa- 
ny, by  Joel  Scott,  their  secretary,  indorsed  the  said  note  to 
the  said  plaintiff."  This  allegation  must  be  denied  by  plea, 
verified  by  affidavit,  or  the  power  of  Scott  cannot  be  ques- 
tioned. Rev.  Stat.  421,  §  59;  Delahay  v.  ^Clement,  2 
Scam.  576 ;  Brown  v.  Jones^  3  Porter,  429 ;  WiUiams  v. 
Gikhristy  11  New  Hamp.  540;  Garrison  v.  Combs j  7  J. 
J.  Marshy  84 ;  Pickering  v.  Pulsiferj  4  Gilm.  79* 

V.    As  to  the  power  of  the  indorsement. 

1*  No  particular  power  is  required  to  constitute  a  valid 
indorsement ;  intent  is  all  that  is  looked  at.  Simpson  v. 
Ranleit^  2  Gilm.  312;  Brown  y.  The  Butcher^ s  *  Drover^ s 
Bank,  6  Hill's  (N.  Y.)  R.  443;  6  Wend.  443 ;  Ibid,  619, 

2.  Agent  need  not  use  the  name  of  the  Company.  There 
is  a  distinction  in  this  respect  between  the  execution  of  sim- 
ple and  specialty  contracts  by  an  agent ;  in  the  latter  case 
he  must  execute  in  the  name  of  his  principal,  but  in  the  for- 
mer he  may  execute  in  his  own  name,  provided  it  appears 
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on  whose  behalf  he  executes.  The  word  ^^secretary"  used  in 
this  indorsement,  coupled  with  the  fact  that  he  had  the  pos- 
session of  a  note  payable  to  an  Insurance  Company  which 
has  a  secretary,  and  can  only  act  through  him,  is  sufficient 
evidence  of  the  intent  on  his  part,  to  contract  for  the  Ocean 
Insurance  Company.  Story  on  Agency,  §§  156, 166 ;  J^ew 
England  Marine  Insurance  Company  v.  De  Wolf,  8  Pick.  56. 

VL  As  to  authority  of  plaintiff  to  perfect  the  indorse- 
ment. 

The  possession  of  the  note  by  plaintiff  was  prima 
faide  evidence  of  an  equitable  title  to  the  instrument,  and 
that  instrument  having  on  its  bAek  what  purported  to  be  an 
indorsement,  conferred  upon  the  holder  authority  to  per- 
fect his  title  by  clothing  the  indorsement  with  such  words 
as  were  necessary  to  make  a  technical  assignment  of  the 
legal  interest  of  the  Ocean  Insurance  Company.  Folger  v. 
Chase  J  18  Pick.  63;  JSTorthampton  Bank  v..  Pepoon,  11 
Mass.  228. 

For  these  reasons  the  judgment  should  be  reversed. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  Mclntire,  as  the  assignee  of  the  <^  Ocean 
Insurance  Company,"  sued  Preston  in  an  action  of  debt 
upon  a  note  given  to  that  Company.  The  declaration  is  in 
the  usual  form.  The  defendant  pleaded  nil  debet,  payment^ 
set-off,  and  accord  and  satisfaction,  npon  all  of  which  pleas 
issues  were  joined. 

By  consent  of  parties  the  case  was  tried  by  the  Court, 
and  upon  the  trial  the  plaintiff  offered  in  evidence  the  Act 
of  the  Commonwealth  of  Massachusetts  incorporating  the 
Ocean  Insurance  Company,  a  section  of  the  Constitution  of 
Massachusetts  declaring  what  laws  should  be  in  force  in 
that  Commonwealth,  the  first  section  of  the  statute  of  III.  and 
IV.  Anne,  Ch.  9,  making  promissory  notes  assignable,  &c.,  the 
report  of  the  decision  made  by  the  Supreme  Judicial  Court  of 
Massachusetts  in  the  case  of  Jones  v.  Fales,  for  the  purpose 
of  showing  that  the  said  statute  of  Anne  was  held  to  be  in 
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force  in  Massachusetts,  and  the  note  and  the  indorsement 
thereon,  which  was  all  the  testimony  in  the  case.  The 
Court  found  for  the  defendant  upon  the  plea  of  nil  debeiy 
and  for  plaintiff  upon  the  other  issues.  A  motion  for  a  new 
trial  was  made,  overruled,  and  an  exception  taken  to  over* 
ruling  the  same. 

The  assignment  of  errors  questions  the  correctness  of  the 
decisions  of  the  Court  refusing  a  new  trial  and  entering 
judgment  in  favor  of  defendant. 

In  determining  this  case  several  important  questions  arise: 

1.  Was  it  necessary  for  the  plaintiff  under  the  issues,  in 
arder  to  show  his  right  to  sue,  to  prove  the  existence  of  the 
corporation  to  which  the  note  was  made  payable  ? 

2.  Had  the  ^<  Ocean  Insurance  Company"  power  to  take 
and  assign  the  note  in  question  ? 

3.  Was  the  indorsement, ''  without  recourse,  Joel  Scott, 
Sec^y,"  upon  the  back  of  said  note,' sufficient  to  transfer  the 
legal  interest  therein  to  the  holder  of  said  note,  and  did  it 
authorize  the  filling  up  of  said  indorsement  in  the  manner  it 
was  done? 

Some  other  questions  of  minor  importance  were  raised 
during  the  argument,  which  will  be  disposed  of  as  we  pro- 
gress. 

Upon  the  first  point,  as  to  the  necessity  for  proof  on  the 
part  of  the  plaintiff  to  show  that  the  ''Ocean  Insurance  Com- 
pany" was  duly  incor|M>rated,  the  argument  seems  to  have 
proceeded  upon  the  assumption  that  said  company  was  the 
plaintiff  in  the  action.  Such  is  not  the  case.  The  suit  is 
brought  by  Charles  Mclntire,  a  natural  person,  whose  ca- 
pacity to  sue  cannot  surely  be  questioned  under  the  general 
issue.  Had  the  suit  been  in  the  name  of  the  payees  of  the 
note,  the  question  of  their  capacity  to  sue,  might,  according 
to  some  authorities,  have  been  raised  under  the  general 
issue,  and  without  a  special  plea  for  that  purpose.  Upon 
^his  point  there  is  a  great  contrariety  of  decisions,  as  was. 
shown  upon  the  argument;  but,  in  our  opinion,  the  better 
rule  i»f  that  in  suits  brought  by  corporations,  the  defendant, 
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by  pleading  the  general  issue,  admits  the  capacity  of  the 
plaintiff  to  sue,  and  that  if  the  defendant  would  deny  the  exist* 
ence  of  the  corporation,  he  must  put  in  a  plea  for  that  purpose. 

Such  has  been  held  to  be  the  law  by  the  Supreme  Court 
of  the  United  States,  the  Courts  of  Massachusetts,  Connec* 
ticut,  Alabama,  and  several  other  States,  and  in  our  judg- 
ment, the  decisions  of  those  Courts  are  the  best  sustained 
both  by  reason  and  authority.  In  the  cases  of  Phoenix  Bank 
V.  Curtis,  14  Conn.  437,  and  of  Prince  v.  Commercial  Bank 
of  Columbus^  1  Ala.  241,  the  leading  cases  upon  this 
subject  are  collected  and  reviewed.  See  also,  4  Peters,  480; 
4  Blackf.  202;  9  Ala.  613;  1  Mass.  159;  3  Pick.  246;  16 
Conn.  421;  ?•  Mon.  684;  6  New  Hamp.  197. 

Secondly.  Was  it  necessary  for  the  plaintiff  to  introduce 
in  evidence  the  charter  of  the  ^'Ocean  Insurance  Company," 
not  for  the  purpose  of  showing  its  authority  to  bring  suit, 
which  would  have  been  admitted  by  the  pleadings,  even  had 
the  suit  been  in  the  name  of  the  corporation,  but  for  the  pur* 
pose  of  showing  the  power  of  the  company  to  take  and 
assign  notes  ?  Unless  such  a  power  can  be  inferred  as 
necessary  or  incident  to  the  purposes  for  which  insurance 
companies  are  established,  it  was  necessary  to  make  such 
proof.  The  Court  is  bound  to  know,  judicially,  something 
of  the  nature  and  objects  of  insurance  companies,  as  well  as 
the  purposes  for  which  they  are  created.  Is  the  power  to 
take  and  transfer  a  note  incident  to  the  exercise  of  their 
usual  functions  ?  It  is  said  in  1  Phillips  on  Insurance,  206, 
'^Generally,  the  premium  on  the  whole  sum  named  in  the 
policy  as  insured,  is  considered  in  practice  to  be  due  imme- 
diately, though  in  the  United  States  it  is  not  usually  payable 
until  after  the  expiration  of  a  credit  of  from  two  or  three, 
to  eighteen  months,  according  to  the  length  of  the  voyage." 
*^Ia  the  case  of  insurance  by  an  incorporated  Company,  the 
premium  note  is  generally  made  payable  to  the  Company  by 
its  corporate  name,  or  to  some  of  its  officers;"  accordingly, 
the  Company,  or  its  officers  <<may  negotiate  the  note  imme- 
diately." lb.  206.  In  the  case  of  the  JV*.  Y,  Fireman^ s  Ins* 
Co.  V.  Efyy  2  Co  wen,  678,  the  Court  say:    *'It  may  be  con«. 
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ceded  that  the  Company  have  authority  to  take  notes  for 
the  premiums  due  to  them,  instead  of  demanding  cash,  be- 
cause the  power  of  giving  cre#it  may  be  necessary  to  enable 
them  to  make  the  most  advantageous  contract  of  Insurance." 
If  the  Ocean  Insurance  Company  had  authority  to  take 
a  note  for  any  purpose,  the  note  in  question  would  be  valid 
in  the  hands  of  the  plaintiff,  a  bona  fidt  assignee,  although 
the  Company  may  have  had  no  power  to  take  this  particu- 
lar note.  This  was  held  to  be  the  law  in  the  case  of  WU' 
marth  v.  Crawford^  10  Wend,  341.  If  the  charter  of  the 
Ocean  Insurance  Company  was  wholly  silent  as  to  the 
power  of  the  corporation  to  give'  credit  for  premiums  and 
take  notes  in  payment,  we  should  feel  bound  to  decide  upon 
the  principles  laid  down  in  the  foregoing  authorities,  that 
such  a  power  necessarily  resulted  from  its  power  to  make 
insurances,  and  to  enable  it  advantageously  to  conduct  its 
business;  and  we  think  it  would  be  going  quite  far  to 
hold  that  the  plaintiff  was  bound  in  the  first  instance  to  in- 
troduce the  charter  in  evidence,  for  the  purpose  of  showing 
that  tlic  Company  was  not  restricted  by  the  Act  of  incorpo- 
ration from  doing  business  in  the  manner  usual  and  custom- 
ary to  insurance  companies. 

But  the  power  of  the  Ocean  Insurance  Company  to  take 
the  note  in  this  case  does  not  rest  upon  the  presumption  that 
insurance  companies  usually  exercise  such  a  power.  The 
plaintiff  introduced  in  evidence  upon  the  trial,  the  Act  of 
the  Commonwealth  of  Massachusetts  incorporating  said 
Company,  by  the  first  section  of  which  Act  the  Ocean  In- 
surance Company  is  created  a  corporation,  authorized  to 
sue,  &c.,  and  is  invested  <<with  all  the  powers  and  privileges 
granted  to  insurance  companies,  and  subject  to  all  the  re- 
strictions, duties  and  obligations  contained  in  a  law  of  this 
Commonwealth,  entitled  "•^n  Act  to  define  the  powers^  duties 
and  restrictions  of  Insurance  Companics^^^  passed  Febru- 
ary 16,  1818,  and  in  a  law  entitled  "•^/i  ^ct  authorizing  tlte 
several  Insurance  Companies  of  this  Commonwealth  to  in^ 
sure  against fire^^^  passed  February  21,  1820,  and  is  further 
authorized  <Ho  purchase,  hold  and  convey  any  estate,  real 
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or  personal,  for  the  use  of  said  company;  provided  the  said 
real  estate  shall  not  exceed  the  value  of  fifty  thousand  dol- 
IarS|  excepting  such  as  may  Jie  taken  for  debt,  or  held  for 
collateral  security  for  money  due  to  said  Company."  The 
first  section  of  the  Act  of  1818  expressly  authorizes  insur«* 
ance  companies  to  make  insurances  on  vessels,  &c.,  and  ^^to 
fix  the  premiums  and  terms  of  payment;"  and  the  third  sec- 
tion of  said  Act  authorizes  insurance  companies  to  loan  a 
portion  of  their  capital  stock  on  mortgage  of  real  estate,  &c» 
The  power  to  take  and  transfer  notes  ix\  the  legitimate  busi- 
ness of  the  corporation  is  clearly  recognized  in  the  foregoing 
sections.  The  power  to  hold  and  convey  any  estate,  real  or 
personal,  to  make  insurances  and  fix  the  premiums  and 
terms  of  payment,  and  to  make  loans,  necessarily  implies 
the  power  to  take  notes;  nor  .was  the  power  to  take  notes 
under  the  provisions  of  the  foregoing  sections  seriously  ques« 
tioned  upon  the  argument;  but  then  it  was  insisted,  that  this 
power  may  have  been  taken  away  by  the  provisions  of  ttie 
^^  Act  authorizing  the  several  Insttrance  Companies  of  thin 
Commonwealth  to  insure  against  fire^^^  passed  in  1820,  re- 
ferred to  in  the  charter  of  the  Ocean  Insurance  Companyi 
and  which  Act  the  bill  of  exceptions  shows  was  not  offered 
in  evidence. 

The  Act  incorporating  the  Ocean  Insurance  Company 
was  passed  in  1830,  and  because  an  Act  previously  passed 
authorizing  insurance  companies  to  insure  against  fire,  and 
referred  to  in  the,  charter,  was  not  offered  in  evidence,  we 
are  asked  to  infer  that  there  are  provisions  in  that  Act  re- 
straining and  taking  away  the  powers  granted  in  the  charter 
and  in  the  general  law  in  reference  to  insurance  companies, 
both  of  which  are  set  out  in  full  in  the  record,  and  were  read 
upon  the  trial  of  the  cause.  It  is  said  that  the  Court  cannot 
determine  whether  the  Ocean  Insurance  Company  had 
power  to  take  a  note,  because  oxkt  of  the  Acts  referred  to  in 
the  charter  of  that  company  is  not  before  the  Court.  The 
power  to  take  a  note  may,  as  we  have  already  shown,  be 
fairly  inferred  from  the  first  section  of  the  charter;  and  if 
there  were  provisions  in  a  former  Act,  referred  to  in  a  pre- 
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vious  part  of  said  first  section,  inconsistent  with  this  power, 
the  last  law  would  prevail;  but  we  think  it  carrying  the 
doctrine  of  presumption  quite  too. far,  to  assume  that  there 
are  provisions  in  an  Act  extending  the  powers  of  insurance 
companies  so  as  to  authorize  them  to  insure  against  fire,  in- 
consistent and  repugnant  to  the  whole  scope  and  tenor  of 
the  laws  granting  powers  to  such  companies. 

After  the  plaintiff  had  shown  the  power  to  take  a  note  on 
the  part  of  the  corporation  by  the  production  of  their  char- 
ter, we  do  not  think  it  was  necessary  for  him  further  to  show 
that  such  power  had  not  been  taken  away  by  some  other 
statute,  although  such  statute  may  be  referred  to  in  the  char- 
ter. Having  shown  the  power  to  exist,  it  was  unnecessary 
for  the  plaintiff  to  show,  negatively,  that  it  had  not  been  taken 
away,  and  especially  would  this  be  so,  when  the  Act  as  re- 
ferred to  by  its  title,  professed,  as  in  tliis  case,  not  to  limit, 
but  to  extend  the  powers  of  the  Company.  If  there  were 
restrictions  in  the  Act  to  authorize  insurance  companies  to 
insure  against  fire,  prohibiting  such  companies  from  taking 
notes  in  any  case,  it  was  incumbent  on  the  defendant  to 
have  shown  it,  if  he  could,  after  having  expressly  recognized 
that  power  by  executing  the  note  in  question.  The  plain- 
tiff made  out  di  prima  facie  case  at  least,  of  power  on  the 
part  of  the  corporation  to  take  the  note,  and  this  was  suffi- 
c^nt  unless  rebutted. 

f  The  corporation  having  the  power  to  take  a  note,  and  to 
hold  and  convey  any  estate,  real  or  personal,  would  neces- 
sarily have  authority  to  negotiate  such  note  in  the  ordinary 
transaction  of  the  business  of  the  Company,  and  that  such  a 
power  is  usually  exercised  by  insurance  companies  has  al- 
.  ready  been  shown.    That  the  note  in  question  was  made  and 

transferred  in  the  ordinary  course  of  business  will  be  inferred, 
in  case  the  corporation  had  power  to  make  and  transfer  a  note 
for  any  purpose,  till  the  0o«ftrary  be  shown;  and  it  would  not 
evep  be  admissible  in  this  case,  without  first  showing  the 
plaintiff  not  to  be  a  bona  fide  assignee,  for  the  defendant  to 
show  the  contrary.  3  Wend.  94;  Angell  &  Ames  on  Corpo- 
rations, 144;  6  Wend.  616. 
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The  note  being  payable  to  the  Ocean  Insurance  Company 
in  its  corporate  capacity, /?rzmfl/acic  no  other  evidence  of 
user  was  necessary.    9  Ala.  616;  14  Johns.  238. 

The  power  of  the  Ocean  Insurance  Company  to  assign 
this  note  has,  however,  been  questioned,  upon  the  ground 
that  the  statute  of  Illinois  in  reference  to  negotiable  instru- 
ments, (R«  L.  482,)  while  it  authorizes  notes  to  be  made  by 
any  person  or  persons,  body  politic  or  corporate,  only  au- 
thorizes the  assignment  of  such  as  are  payable  to  any  person 
or  persons,  and  under  the  hand  of  such  person  or  persons, 
which,  it  is  insisted,  means  natural  persons,  and  does  not  em- 
brace corporations;  and  that  they  had  no  right  at  the  time 
the  note  in  question  was  indorsed,  to  assign  notes  in  this 
State.     Two  answers  may  be  given  to  this  objection: 

1.  By  a  fair  construction  of  the  statute  we  think  corpo- 
rations might  assign  notes  in  this  State.  The  word  ^person' 
is  sometimes  so  construed  as  to  include  corporations.  The 
People  V.  Utica  Ins,  Co,  15  Johns.  367. 

2.  The  Ocean  Insurance  Company  was  located  by  its 
charter,  at  Boston,  Massachusetts,  and  the  presumption  is, 
that  the  note  was  indorsed  at  the  place  where  the  Company 
did  business — ^if  so,  by  the  first  section  of  the  Statute  of  III. 
and  IV.  of  Anne,  adopted  in  Massachusetts,  the  power  to 
indorse  notes  is  not  restricted  to  natural  persons.  Jones  v. 
Falesy  4  Mass.  243. 

3.  Was  the  indorsement  in  this  case  sufficient,  and  was 
the  plaintiff  authorized  to  fill  it  up,  so  as  to  show  an  assign- 
ment by  the  payees  of  the  note  ? 

The  fifty  eighth  section  of  the  eighty  third  chapter  of  the 
Revised  Statutes  declares:  ^^In  actions  upon  bonds,  notes, 
and  all  other  writings  made  assignable  by  law,  in  the  name 
of  the  assignee,  the  plaintiff  shall  not  be  held  bound  to  prove 
the  assignment  or  signature  of  any  assignor,  unless  the  fact 
of  assignment  be  put  in  issue  by  plea  verified  by  affidavit  of 
the  defendant  or  some  credible  person,  stating  that  he  ver- 
ily believes  the  facts  stated  in  the  plea  are  true."  No  such 
plea  was  interposed  in  this  case,  consequently  the  assign- 
ment as  alleged  in  the  declaration  to  have  been  made  by  the 
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Ocean  Insurance  Company^  is  admitted  by  the  pleadings. 
Although  this  is  admitted  to  be  the  law,  yet,  it  is  insisted 
that  the  plaintiff  is  bound  to  introduce  in  evidence  an  as- 
signment purporting  to  have  been  made  by  the  payee  of  the 
note — that  inasmuch  as  the  indorsement  ^^without  recourse, 
Joel  Scott,  Sec'y,"  did  not  purport  to  be  an  indorsement  by 
the  Company,  it  was  upon  its  face  whoUy  insufficient  to  trans- 
fer the  legal  title  in  the  note,  and  that  said  indorsement,  un- 
explained by  proof,  was  that  of  a  guarantor,  and  not  of  an 
indorser.  It  is  difficult  to  conceive  why  Scott  should  have 
prefixed  the  words  ^^without  recourse"  to  his  name,  if  the 
intention  was  to  bind  himself  as  guarantor.  A  guarantor 
without  recourse  would  be  a  solecism.  Such  manifestly 
was  not  Scott's  intention  in  placing  bis  name  upon  the  back 
of  the  note.  That  corporations  may  do  business  through, 
and  are  bound  by  the  acts  of  their  officers,  is  well  settled; 
and  the  Ocean  Insurance  Company  having  power  to  assign 
the  note  in  question,  it  unquestionably  could  make  that  as- 
signment through  its  duly  authorized  secretary.  Story  on 
Agency,  §  63;  Angell  &  Ames  on  Corporations,  168;  3  De- 
nio,  264* 

That  Scott  was  the  duly  authorized  officer  to  make  the 
assignment,  is  admitted  by  the  pleadings,  because  proof  of 
his  authority  to  make  the  assignment,  would  have  been  part 
of  the  evidence  necessary  to  establish  said  assignment  at 
the  Common  Law,  and  whatever  evidence  would  have  been 
admissible  and  required  of  the  plaintiff,  independent  of  the 
statute,  is  to  be  considered  as  given,  unless  the  assignment 
is  put  in  issue  by  plea  verified  by  affidavit.  That  the  au- 
thority of  the  ag%nt  to  act  for  his  principal  need  not  be 
proved  in  such  a  case,  has  already  been  settled  in  principle 
by  this  Court,  in  the  case  of  Delahay  v.  Clementy  2  Scam. 
576. 

This  point  of  the  case  is,  then,  presented  in  the  same  light 
as  if  the  record  contained  proofs  that  Joel  Scott  made  the 
indorsement  upon  the  note  as  the  secretary,  and  under 
the  direction  of  the  Ocean  Insurance  Company.  If  he 
did,  there  can  be  little  difHculty  in  determining  that  the 
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indorsement  was  sufficient  to  carry  the  legal  title  to  the  note, 
and  authorize  the  holder  thereof  to  fill  it  up  so  as  to  show 
said  assignment  to  have  been  made  for  and  on  behalf  of  said 
Company.  There  can  be  no  mistaking'  the  intention  of  the 
parties  in  this  case.  The  words  '^without  recourse,"  show 
that  Scott  intended  to  indorse  the  note,  and  not  to  guaranty 
the  payment  thereof;  and  the  letters  ^^Sec'y,"  annexed  to 
his  name,  are  sufficient  to  indicate  that  he  *did  not  suppose 
he  was  acting  for  himself  alone. 

Upon  the  point  of  the  sufficiency  of  the  indorsement,  and 
the  authority  of  the  plaintiff  to  fill  it  up  on  the  trial,  we 
are  not  without  authority.  In  the  case  of  the  JViw  Eng.  M* 
Ins.  Co.  V.  James  De  Wolf^  8  Pick.  66,  which  was  a  suit 
against  the  defendant  as  the  guarantor  of  a  promissory  note, 
the  guaranty  was  as  follows:  *<By  authority  from  J.  DeWolf, 
Junior,  I  hereby  guaranty  the  payment  of  this  note.  Isaac 
Clap."  The  Court  hM^  "with  respect  to  the  form  of  the 
guaranty,  we  are  of  opinion  that  the  effect  of  it  must  be  de- 
termined by  the  intention  with  which  it  was  made.  If  Clap 
had  authority  to  make  the  guaranty  for  the  defendant,  and 
the  words  are  such  as  not  merely  to  bind  himself  alone,  and 
it  can  be  ascertained  that  he  intended  to  act  for  DeWolf, 
the  latter  will  be  bound.  The  authorities  cited  to  maintaia 
the  position  that  the  name  of  the  principal  must  be  signed 
by  the  agent,  are  of  deeds  only,  instnunents  under  seal;  and 
it  is  not  desirable  that  the  rigid  doctrine  of  the  Common 
Law  should  be  extended  to  mercantile  transactions  of  this 
nature."  The  Court  being  satisfied  from  all  the  circrnn-' 
stances,  that  Clap  professed  to  act  for  DeWolf,  add,  that 
the  only  question  ought  to  be  whether  he  h&d  authority  so  to 
act,  and  the  evidence  showing  that  he  had  Such  authority, 
DeWolf  was  held  liable. 

In  the  case  of  the  JVbrthampton  Bank  v.  Pepoon.,  11  Mass. 
^8,  the  note  was  payable  to  the  Berkshire  Bank,  and  was 
indorsed  by  Simon  Larned,  calling  himself  attorney.  It  was 
objected  that,  admitting  Larned  to  have  been  the  attorney 
of  the  Bank  for  the  purpose  of  indorsing  the  note,  yet,  the 
manner  in  which  he  had  executed  the  power  defeated  his 
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purpose,  as  he  had  not  declared  that  he  acted  for  and  on  be- 
half of  the  'Corporation.  Parker,  C.  J.,  in  delivering  the 
Opinion  of  the  Court,  says:  <'If  the  authority  of  Lamed 
was  good  to  indorse  as  attorney,  he  having  indorsed  in  blank, 
the  plaintiff  may  erase  the  words  written  over  his  name,  and 
substitute  other  words  which  will  give  effect  to  the  indorse- 
ment." 

In  the  case  of  FiJger  v.  Chacej  18  Pick.  63,  it  was  held 
that  a  note  indorsed  <<P.  H.  Folger,  Cashier,"  was  sufficient- 
ly indorsed  to  pass  the  interest  of  the  payees,  the  Phoenix 
Bank,  in  said  note,  and  that  if  it  was  not  sufficiently  certain, 
the  plaintiffs  would  have  the  right  at  the  trial  to  prefix  the 
name  of  the  corporation. 

In  6  Hill,  443,  where  a  party  placed  the  figures  <M,  2, 8," 
upon  the  back  of  a  bill  of  exchange,  no  name  being  written, 
it  was  held  a  valid  indorsement,  and  that  a  person  might  be- 
come bound  by  any  mark  he  thought  proper  to  adopt,  provi- 
ded he  intended  to  bind  himself.  See  ,also,  6  Wend.  443, 
and  7  J.  J.  Marshall,  84. 

We  are,  therefore,  of  the  opinion  that  the  indorsement  in 
this  case  was  sufficient  to  pass  the  legal  interest  in  the  note, 
when  properly  filled  up,  which  the  plaintiff  had  the  right  to 
do  upon  the  trial. 

The  finding  of  the  Circuit  Court  was  manifestly  contrary 
to  the  evidence,  and  the  motion  for  a  new  trial  should  have 
been  allowed. 

The  judgment  of  the*  Circuit  Court  is  reversed  at  the  costs 
of  the  defendant  in  error,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  Opinion. 

Judgment  reversed. 
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WiLLTAM  T.  Dazey,  plaintiff  in  error,  v.  Alexander  Mills,      ^^      ^„ 
for  the  use  of  Nathan  Pinkham,  defendant  in  error.  92a  ^559 

Error  to  ^^Idams. 

Courts  will  recog^nize  the  rights  of  a  be|ieficial  party  and  protect  him  against 
the  acts  of  a  partj  possessing  the  naked  legal  interest. 

An  assignee  is  allowed  to  sue  in  the  name  of  the  pei'son  havi0|;  the  legal  interest^ 
and  to  control  the  proceedings  witlioat  the  interference  of  the  latter  further 
than  to  require  indemnity  against  the  payment  of  costs. 

The  declarations  of  a  nominal  plaintiff,  made  after  he  has  parted  with  his  inter- 
est in  the  cause  of  action,  are  not  admissible  in  eridence  to  defeat  the  action. 

This  was  a  suit  originally  commenced  before  a  justice  of 
the  peace  in  Adams  county  by  the  defendant  in  error  against 
the  plaintiff  in  error.  Judgment  was  rendered  for  the  plain- 
tiff below,  who  appealed  to  the  Circuit  Court,  and  at  the 
May  term,  1848,  the  Hon.  Norman  H.  Purple  presiding,  a 
jury  was  dispensed  with,  and  the  cause  tried  by  the  Court 
who  rendered  a  judgment  for  plaintiff  for  ^61-46,  and  costs. 

The  facts  of  the  case  are  sufficiently  stated  by  the  Court 
in  the  Opinion. 

•/f  WUkama  Sc  C  B.  Lawrence^  for  the  plaintiff  in  error. 

1.  The  Court  erred  in  giving  judgment  for  the  plaintiff  . 
for  $57- 16. 

2.  The  Court  erred  in  excludinjf  the  evidence.  The  ad- 
mission of  the  plaintiff  on  the  record  is  always  admissible  and 
competent  evidence  against  him,  without  regard  to  his  in- 
terest. This  is  a  positive  and  inflexible  rule  of  law.  Its 
wisdom  is  justified  by  the  consideration  that  he  could  not 
be  used  as  a  witness  in  the  case,  and  if  it  "Vh^vld  appear 
that  the  admission  was  not  made  in  good  faith,  but  by  collu- 
sion with  the  defendant  to  defeat  the  recovery  by  the  person 
to  whom  he  had  passed  his  interest,  this  would  destroy  the 
effect  of  the  admission,  but  would  not  affect  its  competency. 
Whether  made  in  good  faith  or  collusively  is  a  question  for 
the  jury  and  not  for  the  Court,  but  in  this  case  there  is  no 
pretence  of  collusion.     Bauerman  v.  Radenins^  7  Durn.  & 
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East,  663,  and  note  (b)  ;  3  Harr.  &  Johns.  342 ;  3  Conn.  76 ; 
4  do.  644. 

3.  In  this  case,  the  only  evidence  that  Pinkham  had  any 
interest  is  furnished  by  the  deposition  itself,  and  it  shows 
that  Mills  still  had  an  interest  in  the  note.  It  was  not  sold 
absolutely  to  Pinkham,  but  pledged  as  a  security  for  a  debt 
which  Mills  owed  him.  If  Pinkham  failed  to  get  the 
money  of  Dazey,  he  would  resort  to  Mills  for  payment.  So 
that  upon  the  groand  of  interest,  as  well  as  his  being  a  party 
to  the  record,  his  admission  was  competent  evidence.  The 
rule  is,  that  the  admissions  of  a  party  against  his  interest 
are  evidence  against  him. 

4.  If^  as  the  record  shows,  the  deposition  was  admit- 
ted as  competent  evidence,  then  the  judgment  is  for  forty 
dollars  more  than  it  should  have  been,  that  sum  having  been 
paid  sa  shown  by  the  deposition. 

6.  The  paper  purporting  to  be  a  bill  of  exceptions  on 
the  part  of  the  plaintiff  is  no  part  of  the  record,  and  is  im- 
properly copied  by  the  clerk.  It  contradicts  the  record. 
If  the  plaintiff  wished  a  writ  of  error  he  could  file  a  bill  of 
exceptions  for  that  purpose  ;  but  it  certainly  cannot  be  re- 
garded as  any  part  of  the  record  on  error  brought  by  the 
defendant,  particularly  for  the  purpose  of  contradicting  the 
record.  The  record  shows  that  the  deposition  was  admit- 
ted as  competent  evidence.  The  plaintiff  could,  in  a  Writ 
of  error  prosecuted  by  himself,  assign  this  as  error^  but  he 
cannot  do  it  in  a  case  brought  and  prosecuted  by  the  defen- 
dant. This  bill  of  exceptions  shows  that  the  deposition  was 
excluded.  This  is  not  ground  of  exception  on  his  part,  be- 
cause it  is  in  his  favor.  It  'also  shows  that  the  affidavit  of 
Pinkham  was.  not  considered.  This  might  be  regarded  as 
part  of  the  record  on  error  by  the  plaintiff,  because  it  was 
against  him  and  does  not  contradict  the  record. 

C  y^.  Warren  Sc  0.  C.  Skinner^  for  the  defendant  in  error. 

1.  It  is  the  duty  of  Courts  to  protect  the  holder  of  a 
chose  in  action,  and  to  regard  him  as  the  real  party.  Ses- 
sion Laws,  1838-9 ;  p.  271. 

2.  A  suit  brought  by  one  for  the  use  of  another  is  regard* 


DECEMBER  TERM  1848.  «9 

Dazeyv.  Mills. 

ed  by  the  Courts  as  coming  within  the  rale.  Jlndtraon  r. 
Van  Jllkrif  12  Johns*  342 ;  Ransom  v.  Jonesj  1  Scam.  293 ; 
Leigh  V.  Leighf  1  Bos.  &  PiiU.  447 ;  MandeviUe  v.  Union 
Bank^  Sec.  1  Wheat.  232;  Gould  v.  JVewmany  6  Mass.  239 ; 
Skinner  v.  Somes^  14  do.  107  ;  Tuttie  v.  Beebee^  8  Johns. 
156 ;  Van  Veehten  v.  Graves,  4  do.  406 ;  Franklin  v.  Bay- 
fnond,  3  Wend.  71 ;  Jones  v.  fVitiery  13  Mass.  304. 

3.  The  admissions  of  a  nominal  party  to  the  record,  being 
a  trustee  only,  canont  affect  the  rights  of  his  cestui  que 
trust.  JViUiams  v.  Judy,  3  Gilm.  282 ;  Root  v.  Taylor ,  20 
Johns.  136 ;  Frear  ▼.  Evertson^  ib.  142 ;  Sprague  v.  Kneel- 
andj  12  Wend.  161;  Kimball  v.  Huntingtony  10  do.  675; 
Payne  v.  Rogers^  Doug.  407 ;  Cowen  &  Hill's  Notes  to  Phil. 
£v.  663-8;  Raymond  v.  Squires,  11  Johns.  47;  Wheeler  v. 
Wheeler,  9  Cowen,  34;  Jlndrews  r.  Beecker,  1  Johns. 
Cases,  411. 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  C.  J.  On  the  9th  of  June,  1846,  Dazey  made  a 
promissory  note  to  Alexander  Mills  for  $46,  payable  one 
day  after  date.  A  suit  was  brought  on  the  note  before  a 
justice  of  the  peace,  on  the  2d  of  October,  1846,  in  the  name 
of  Mills  for  the  use  of  Nathan  Pinkham.  It  resulted  in  a 
judgment  for  the  plaintiff,  and  Dazey  appealed  to  the  Cir- 
cuit Court,  where  the  decision  of  the  justice  was  affirmed. 
Dazey  took  the  deposition  of  a  witnesss,  who  testified  to  a 
conversation  had  with  Mills  on  the  13th  of  October,  1846, 
in  which  the  latter  stated  that  previous  to  the  commence- 
ment of  the  suit,  he  transferred  the  note  to  Pinkham  as 
security  for  the  payment  of  a  debt;  and  that  prior  to  the 
transfer  Dazey  paid  him  $26,  which  ought  to  be  credited 
on  the  note.  The  Circuit  Court,  being  of  the  opinion  that 
the  evidence  was  inadmissible,  excluded  the  deposition, 
and  the  propriety  of  that  decision  is  the  only  point  in  the  case. 
This  presents  the  naked  question  whether  the  declarations 
of  the  nominal  plaintiff  made  after  he  has  parted  with  his 
interest  in  the  subject  matter  of  the  suit,  can  be  introduced 
in  evidence  by  the  defendant  to  defeat  the  cause  of  action. 
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There  is  a  conflict  of  authority  on  the  question,  and  we 
therefore  feel  bound  to  adopt  the  rule  which  will  best  sub- 
serve the  ends  of  justice.  It  was  decided  in  the  case  of 
Bauerman  >.  Radeniusy  7  Term  Rep.  663,  that  the  defend- 
ant could  give  in  evidence  the  admissions  of  the  plain  tiff  on 
the  record  to  defeat  the  action,  although  such  plaintiff  was 
only  the  trustee  for  a  third  person.  The  same  doctrine  is 
asserted  in  2  Starkie^s  £v.  22,  and  in  the  cases  of  Thomas 
V.  Denning^  3  Harr.  &  Johns.  242,  and  Dillon  v.  Chouteau^ 
7  Missouri,  386. 

On  the  other  hand,  it  is  held  in  the  cases  of  Frear  v. 
Bvertsofiy  20  Johns.  142,  Hackeii  v.  Martin^  8  Greenl.  77, 
and  Chisholm  v.  JVewton^  1  Ala.  371,  that  the  declarations 
of  the  nominal  plaintiff,  made  after  he  has  parted  with  his 
interest  in  the  Cfiuse  of  action,  are  not  admissible  in  evi- 
dence to  defeat  the  claim  of  the  real  party  in  interest.     The 
assignee  of  a  chose  in  action  will  be  protected  in  a  Court  of 
Law  against  the  acts  and  declarations  of  the  assignor  subse- 
quent to  the  assignment.     Kimball  v.  Huntingiony  10  Wend. 
677.     Where  a  chose  in  action  is  assigned  by  the  owner,  he 
cannot  interfere  to  defeat  the  rights  of  the  assignee  in  the 
prosecution  of  a  suit  brought  to  enforce  those  rights,  and  it 
makes  no  difference  whether  the  assignment  be  good  at  Law 
or  in  Equity  only.     Mandeville  v.  fVelchy  6  Wheat.  277.    A 
payment  made  to  the  nominal  plaintiff  after  the  defendant 
has  notice  of  the  assignment  constitutes  no  defence.      Lit^ 
ilefield  v.   Storey^  3  Johns.  426.     So  of  a  set-off  obtained 
after  notice  of  the  assignment.    •Anderson  v.  Van  JlUen^  12 
»  Johns.   343.      So  of  a  release  procured  from  the  nominal 
plaintiff  after  notice  of  the  assignment.    Andrews  v.  BeecktVy 
1  Johnson's  Cases,  411 ;  Raymond  v.  Squires^  Ix  Johns.  47. 
And  it  is  immaterial  whether  the  assignment  be  of  the  whole 
subject  matter,  or  as  collateral  security.     Wheeler  t.  Wheel" 
er,  9  Cowen,  34. ' 

It  seems  to  be  the  tendency  of  modern  decisions  to  recog- 
nise the  rights  of  the  beneficial  party,  and  to  protect  him 
against  the  acts  of  the  party  possessing  the  naked  legal 
interest,  whenever  it  can  be  done  without  injuriously  affect- 
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ing  the  rights  of  the  debtor ;  and  subject  to  this  qualifica- 
tion,  we  are  inclined  to  adopt  the  rule  in  its  fullest  extent. 
The  assignee  is  allowed  to  sue  in  the  name  of  the  person 
having  the  legal  interest,  and  to  control  the  proceedings. 
The  latter  cannot  interfere  further  with  the  prosecution  than 
to  require  indemnity  against  the  payment  of  costs.  The 
principle  being  conceded  that  Courts  of  Law  will  take  notice 
of  and  protect  the  rights  of  the  real  party  in  interest,  there 
should  be  no  hesitation  in  applying  it  to  every  case  in  which 
the  interests  of  the  debtor  are  not  to  be  prejudiced.  The 
party  who  has  ceased  to  have  any  substantial  interest  in  the 
subject  matter  of  the  action,  and  whose  name  is  used  as  a 
matter  of  necessity  to  satisfy  a  technical  rule  of  the  law, 
ought  not  to  be  permitted  by  his  acts  or  declarations  to  de- 
feat or  disparage  the  title  of  his  innocent  assignee  ;  and  this 
for  the  same  reason  that  the  acts  and  declarations  of  the 
vendor,  made  subsequent  to  the  sale,  are  not  admissible  in 
evidence  to  affect  the  title  of  the  purchaser.  The  principal 
ground  for  receiving  the  declarations  of  the  party  is,  that 
being  made  respecting  matters  in  which  his  interest  is  in- 
volved they  are  supposed  to  be  true,  and  are  therefore 
admitted  in  evidence  against  him.  The  reason  wholly  ceases 
where  he  has  no  interest  to  be  affected. 

The  rule  excluding  the  admissions  of  the  nominal  plain- 
tiff, made  after  he  has  parted  with  his  interest  in  the  cause 
of  action,  does  not  operate  to  the  injury  of  the  defendant. 
It  allows  him  to  interpose  any  defence  which  existed  when 
he  received  notice  of  the  assignment.  If  the  testimony  of 
the  assignor  is  necessary  to  enable  him  to  establish  his  de- 
fence, he  can  obtain  it  through  the  medium  of  a  bill  of  dis- 
covery. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmtd. 
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Robert  Dawson,  plaintiff  in  erroT}  v.  Garrxtt  W.  Rob- 
bins,  defendant  in  error. 

Error  to  Brown. 

It  is  only  in  cases  where  the  Terdict  of  the  juxy  strikes  the  mind  at  first  blush 
as  manifestly  and  palpably  contrary  to  evidence^  that  the  Court  will^  for  that 
reason^  ioterfere  to  set  it  aside. 

* 

Assumpsit,  in  the  Bvown  Circuit  Court,  brought  by  the 
defendant  in  error  against*  the  plaintiff  in  error*  The  cause 
Avas  heard  before  the  Hon.  Norman  U.  Purple  and  a  jury,  at 
the  September  term,  1848,  when  a  verdict  and  judgment 
were  rendered  for  the  plaintiff  for  $66*09.  The  defendant 
entered  a  motion  for  a  new  trial,  which  was  overruled. 

So  much  of  the  evidence  as  was  material  to  the  determin- 
ation of  this  cause,  will  be  found  in  the  Opinion  of  this 
Court. 

■ 

/?.  S.  Blackwelli  for  the  plaintiff  in  error. 

J.  S.  Bailey,  and  C. ./?.  fFarretif  for  the  defendant  in  error. 

Courts  will  not  disturb  the  verdict  of  a  jury,  if  the  facts 
are  fairly  submitted. 

Unless  the  verdict  is  manifestly  against  the  evidence,  and 
even  then  but  seldom,  if  it  appear  from  all  the  evidence  that 
substantial  justice  has  been  done.  I  Scam.  128,  490,  632 ; 
2  do.,  360,  364,  368 ;  2  GUm.  618. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  Robbins  sued  Dawson  in  assumpsit  to  re- 
cover for  work  and  labor  done  in  building  the  machinery  of 
a  steam  mill.  The  declaration  is  general,  and  contains  only 
the  common  counts.  Dawson,  besides  the  pleas  of  nofi" 
.assumpsit  and  set-off,  upon  which  issues  were  taken,  alfo 
pleaded  that  the  work  was  done  under  a  special  contract, 
upon  which  plea  issue  was  also  joined. 
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The  issues  were  submitted  to  a  jury,  who  fouod  for  the 
plaintiff  below,  end  assessed  bis  damages  at  $56*09.  Daw- 
son moved  for  a  new  trial,  which  motion  was  overruled,  and 
judgment  rendered  for  the  amount  of  the  verdict. 

The  only  point  in  the  case  is,  whether  the  Circuit  Court 
erred  in  overruling  the  motion  for  a  new  trial,  and  this  de- 
pends upon  the  fact  whether  Dawson  succeeded  in  proving 
that  the  work  was  done  under  a. special  contract  for  a  stip- 
ulated sum.  If  he  did,  the  verdict  is  wrong,  for  tile  amount 
of  the  set-off  as  admitted  by  Robbins  upon  the  trial,  exceeds 
the  amount  agreed  to  have  been  paid  according  to  the  special 
contract,  if  there  was  one. 

The  bill  of  exceptions  sets  out  all  the  testimony  in  the  case, 
but  it  is  unnecessary  to  repeat  it  here.  The  declarations 
and  admissions  of  Robbins,  made  at  different  times  while  the 
work  was  progressing,  and  testified  to  by  different  witnesses, 
are  the  only  evidence  tending  to  show  a  special  contract. 
The  two  witnesses  introduced  by  Dawson,  who  testified  most 
particularly  to  the  statements  of  Robbins,  both  state  that 
Robbins  told  them,  at  the  same  time  that  he  admitted  he  had 
taken  the  job  for  $600,  that  he  bad  refused  to  ^iga  a  written 
contract,  because  it  did  not  truly  represent  the  agreement. 
One  of  Dawson's  witnesses  testified  that  <'he  asked  Robbins 
what  he  was  to  get  for  doing  the  work  on  Dawson's  mill. 
Robbins  replied  that  he  did  not  know ;  that  there  was  a  good 
deal  more  work  to  be  done  than  had  been  represented  by 
Dawson ;  that  he  had  agreed  to  do  the  work  for  $600,  but 
had  refused  to  sign  the  contract,  on  account  of  Dawson's 
misrepresentations  in  relation  to  the  amount  of  work  to  be 
done." 

Robbins  also  proved  by  a  witness  that  while  the  work  was 
progressing  upon  the  mill,  the  hands  refused  to  work  unless 
their  wages  were  secured  to  them  ;  that  in  consequence  of 
this,  Dawson  and  Robbins  had  a  conversation,  in  which  Daw- 
son agreed  to  pay  the  hands  from  that  time,  and  also  to  guar- 
antee to  them  their  pay  for  what  they  had  done,  if  the  job 
amounted  to  that  sum ;  and  if  the  parties  could  not  agree, 
they  would  leave  it  to  arbitrators.    What  was  to  be  left  ta 
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arbitrators,  is,  perhaps,  not  very  clear  from  the  evidence. 
The  most  reasonable  conclusion  is,  that  it  was  to  be  left  to 
arbitrators  to  determine  what  the  job  came  to,  in  case  the 
parties  could  not  agree  about  the  price  ;  and  yet  such  could 
not  be  the  case,  if  $600  was  agreed  upon  as  the  price,  for 
in  that  event,  there  would  be  nothing  for  the  arbitrators  to 
determine. 

It  moreovef  appears  from  the  account  of  Dawson  that  at 
the  time  of  this  agreement  to  pay  the  hands  for  the  future 
work,  he  had  already  advanced  more  than  $600.  We  think 
all  these  circumstances  might  we^  have  justified  the  jury  in 
finding  either  that  no  special  contract  was  never  perfected 
between  the  parties^for  one  was  doubtless  talked  about 
— or  if  a  special  contract  ever  existed,  that  it  was  subse- 
quently rescinded. 

We  have  not  referred  to  the  evidence  with  a  view  to  show 
that  the  weight  of  testimony  is  in  favor  of  the  verdict  as  ren« 
dered  by  the  jury;  on  the  contrary,  there  is  much  evidence 
in  the  record  to  show  that  there  was  a  special  contract  be- 
tween the  parties,  that  the  job  was  to  be  done  for  $600;  but 
we  t\^ve  repeated  part  of  the  proof  to  show  that  there  was 
some  evidence  tending  to  show  that  the  work  was  not  done 
under  a  special  agreement,  and  where  the  testimony  is  con- 
flicting, and  the  jury  might  without  any  palpable  or  mani- 
fest disregard  of  the  evidence,  have  rendered  the  verdict 
they  did,  and  the  Circuit  Court  has  refused  to  set  it  aside, 
it  is  not  the  province  of  this  Court  to  disturb  it. 

It  is  only  in  cases  where  the  verdict  of  the  jury  strikes  the 
mind  at  first  blush  as  manifestly  and  palpably  contrary  to  evi- 
dence, that  the  Court  will  for  that  reason  interfere  to  set  it 
aside. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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John  J.  Cruikshank,  plaintiff  in  error,  t;.  John  H.  Brown   issa  m 

et  al.,  defendants  in  error. 

Error  to  Jo  Daviess. 

A  count  in  debt  upon  a  contract^  after  setting  forth  the  facts  necessary  to  estab- 
lish the  defendants'  liability^  further  alleged  npromUe  to  pay  in  consideration 
of  the  premises :  Hdd,  that  the  count  commencing  and  concluding  in  debt, 
was  not  to  be  regarded  as  a  count  in  assumpsit  merely  because  the  word 
promised  was  used  instead  of  agreed. 

No  advantage  can  be  taken  ot  a  variance  between  the  writ  and  declaration  on  a 
writ  of  error.  It  must  be  taken  advantage  if  by  p)^a  in  abatement,  or  by  a 
motion. 

A  declaration  in  debt  contained  a  count  for  work  done,  goods  sold,  Slc.  which 
concluded  thus :  '^undertook  and  then  and  there  promised,^'  &c.  Hdd,  that  it 
was  simply  an  indebitatus  assumpsit  count,  and  therefore  a  misjoinder. 

Debt,  in  the  Jo  Daviess  Circuit  Court,  brought  by  the  de- 
fendants in  error  against  the  plaintiff  in  error  and  George 
Cruikshank.  At  the  March  term,  1847,  the  Hon.  Thomas  C. 
Browne  presiding,  a  default  was  entered,  and  a  judgment 
rendered  in  favor  of  plaintiffs  for  $6262*48  debt,  and  $2626-65 
damages,  against  John  J.  Cruikshank  the  only  defendant 
served. 

A/.    V.  Johnson^  for  the  plaintiff  in  error. 

It  is  assigned  for  error,  that  the  action,  as  shown  by  the 
process,  is  debty  and  the  declaration  is  in  assumpsit^  each 
count  averring  a  joroTwzlse,  See  Chenotv.  Lefevrcy  3  Gilm. 
637;  1  Chitty's  PI.  394.  The  declaration  should  have 
averred  that  the  defendants  ^^agreed  and  bound  thems.elves." 
Metcalf  V.  Robinson^  2  McLean,  363. 

In  an  action  o(  assumpsit^  a  count  in  trover  may  be  joined^ 
but  debt  and  assumpsit  cannot  be  joined.  Flood  v.  Yandesy 
1  Blackf.  102;  .3  U.  S.  Dig.  630,  §  131;  BriU  v.  JSTeele,  3 
Bam.  &  Aid.  208;  1  Chitty's  Pi.  231;  Metcalf  v.  Robinson^ 
before  cited. 

m 

C.  Oilman  ai^ued  for  the  defendants  in  error,  in  this 
Court. 

The  declaration  is  substantially  good.  It  is  a  declaration 
in  debij  and  not  in  assumpsii  as  the  coonsel  for  the  plaintiff 
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in  error  contends.  The  commencement  and  the  conclusion 
are  both  regular.  The  averment  of  a  promise  merely,  does 
not  vitiate  the  count,  but  it  is  often  used  in  declarations  in 
debt.  See  Morehead's  Pr.,  title  ^^Dedaraiions  in  Dtht^^ 
723,  tt  seq.;  Bishop  v.  Youngs  2  Bos.  &  Pul.  78;  Flood  v. 
YandeSf  cited  by  plaintiff. 

The  distinction  attempted  to  be  drawn  by  the  Court  in 
Metcalf  v.  Robinson^  2  McLean,  363,  between  the  words 
^'promise"  and  ^^agree,"  is  entitled  to  but  little  weight.  It 
is  a  distinction  without  a  difference. 

A  variance  between  the  writ  and  the  declaration  should 
be  taken  advantage  of  by  plea  in  abatement.  Prince  v. 
Lamby  Bre.  298;  Rust  v.  Frothinghamy  lb.  268;  Duvai  v. 
Craig y  2  Wheat.  45;  Chirac  v.  Reinicker,  11  do.  Ss80. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  The  plaintiff  in  error  was  sued  in  an  action 
of  debiy  and  judgment  rendered  against  him  by  default  for 
.*^6262*48  debt,  and  $2626-66  in  damages. 

To  reverse  this  judgment  the  plaintiff  assigns  a  number 
of  errors,  which,  however,  resolve  themselves  into  two: 
Firsty  that  ^Hhe  writ  sued  out  in  said  cause  is  in  an  action 
of  debty  and  the  declaration  in  assumpsit ;"  second^  that  ^^it 
was  error  in  the  Court  to  render  any  judgment  in  favor  of 
the  plaintiffs  below  on  the  pleadings." 

The  writ  which  was  served  only  on  one  of  the  defendants 
below  who  is  the  plaintiff  here,  is  admitted  to  be  in  debt. 

The  declaration  contains  six  counts,  the  first  of  which  is 
as  follows,  viz  :  "John  H.  Brown  and  James  W.  Brown, 
partners  in  trade,  under  the  name  of  John  H.  Brown  &  Co., 
complain  of  George  Cruikshank  and  John  J.  Cruikshank, 
formerly  partners  in  trade  under  the  name  of  George  Cruik* 
shank  &  Co.,  in  a  plea  that  they  render  the  said  plaintiffs 
six  thousand,  two  hundred  and  sixty  two  ^  dollars  which 
they  justly  owe  said  plaintiffs.  For  that  whereas  the  said 
defendants,  on  the  first  day  of  February,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  forty,  at  Pittsburgh, 
made  their  due  bill  in  writing,  and  delivered  the  same  to  the 
taid  plaintiffs,  and  thereby  acknowledged  themselves  in« 


DECEMBfiA  TERM  1848.  77 

1     II  1 ^ ^        -  

Onxikshank  v.  Brown. 

debted  to  the  said  plaintiffs^  by  the  said  name  of  their  firm 
of  John  H.  Brown  &  Co.,  three  thousand  dollars,  value  re« 
ceived,  with  interest  from  date,  and  the  said  defendants  then 
and  there  in  consideration  of  the  premises,  promised  to  pay 
the  due  bill  to  the  said  plaintiff's  by  the  name  of  their  firm, 
John  H.  Brown  &  Co.,  according  to  the  tenor  and  effect 
thereof.*' 

This  count,  after  setting  forth  such  facts  as  render  the  de- 
fendant liable  to  pay,  alleges  also  a  promise  to  pay  in 
coBsideratioQ  of  the  premises*  The  allegation  of  a  promise 
to  pay  might  be  rejected  as  surplusage,  and  the  county 
which  would  then  unquestionably  be  in  debt,  would  still  be 
good. 

We  do  not  however  admit,  that  when  a  contract  is 
specially  declared  upon,  and  the  count  possesses  all  the  at- 
tributes of  a  count  in  debtj  commencing  and  concluding  as 
such,  that  it  is  to  be  regarded  as  a  count  in  assumpsit  merely 
because  the  word  promised  is  used  in  place  of  the  word 
agreed.  A  count  in  debt  containing  the  Vford  promised  was 
held  good  in  the  cases  of  Bishop  v.  Votings  2  Bos.  &  Pul. 
78,  and  Flood  v.  Yandes,  1  Blackf.  60.2. 

There  is,  then,  no  error  on  account  of  any  variance  between 
the  writ  and  declaration,  as  to  the  form  of  the  action,  as  the 
dedaratioB  manifestty  was  intended  to  be,  and  is,  in  part,  at 
least,  a  declaration  in  debt  But  if  it  were  not,  no  advan* 
tage  could  be  taken  of  the  variance  between  the  writ  and 
declaration  on  a  writ  of  error«  Variances  of  that  character 
are  matters  pleadable  m  abatement  only.  Duvai  v.  Craig j 
2  Wheaton,  46;  Chirac  v.  Rdnickery  11  Wheaton,  280; 
Prince  v.  LoTnby  BreeiSe,  278 ;  Bust  v.  Frothingham^  Ibid. 
258  ;  or  perhaps,  according  to  modem  practice,  advantage 
might  be  taken  of  the  variance  by  motion  in  the  Circuit 
Court. 

But  while  the  first  count  in  the  declaration  is  clearly  a 
count  in  debt^  the  last  one,  which  is  upon  promises  for  work 
done,  goods  sold,  money  lent,  &c.,  all  in  one  count,  is  as 
clearly  in  assumpsit.  It  is  simply  an  indebitatus  assumpsit 
count,  and  alleges  that  the  defendants  were  indebted  to  the 
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plaintiffs  in  the  further  sum  of  *  $20*000  for  the  work  and 
labor  of  said  plaintiffs  by  them  performed  about  the  busi- 
ness of  defendants,  and  at  their  request,  and  also  in  a  like 
sum  of  $20*000  for  money  lent,  goods  sold,  &c.,  and  then 
concludes  as  follows  :  <^And  being  so  indebted,  the  said  de- 
fendants in  consideration  thereof,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  county  aforesaid,  under- 
took, and  then  and  there  promised  the  said  plaintiffs  to  pay 
them  the  said  several  sums  of  money  in  this  count  men- 
tioned, when  the  said  defendants  should  be  thereunto  after- 
wards requested." 

This  contains  the  words  ^^undertook  and  promised  to  pay, 
and  possesses  every  characteristic  which  distinguishes  a 
count  in  (assumpsit  from  one  in  debL  1  Chitty's  PL  394  ; 
Chenot  v.  Lefevre^  3  Gilm.  637. 

That  debt  and  assumpsit  cannot  be  joined,  is  established 
by  numerous  authorities.  1  Chitty's  PI.  231 ;  Brill  v.  JS^eele, 
3  Barn.  &  Aid.  208 ;  Mttcalfv.  Rohinson^  2  M'Lean,  363. 

There  is,  then,  in  this  case  a  joinder  of  counts  which  the 
law  will  not  bIIow,  and  though  we  can  see  no  good  reason 
for  the  rule  in  this  case,  nor  why  the  last  count  in  the  decla- 
ration should  not  be  equally  good .  in  debt^  as  in  assumpsit^ 
yet  the  law  is  otherwise  settled,  and  we  are  compelled,  how- 
ever reluctantly,  to  follow  it.  The  case  of  Brill  v.  JSTeekj 
is  precisely  analogous  to  the  present,  except  that  the  ob- 
jection in  that  case  was  raised  by  demurrer.  The  objection 
is,  however,  equally  fatal  on  motion  in  arrest  of  judgment, 
after  verdict,  or  on  writ  of  error.  Gould's  PU,  ch.  4,  §  87  ; 
1  Chitty's  PL,  236. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  to  afford  the  plaintiffs  in  that  Court  an  op- 
portunity to  amend  their  pleadings. 

Judgment  reversed. 
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Alexander  K*  Owens*  appellant,  v,  Matthew  McKethe,  us  iSi 

n  M*  2561 

appellee.  
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^ippealfram  Grundy* 

Where  an  appeal  was  prayed  and  the  bond  filed  prior  to  April  1^  1848^  the  day 
on  which  the  new  Constitution  went  into  operation,  the  Court  AcU  that  the  case 
was  not  affected  by  the  division  of  the  Stale  into  judicial  districts,  but  was 
pending  in>the  Supreme  Court  existing  at  the  time  of  perfecting  the  appeal. 

All  cases  removed  into  the  Supreme  Court  by  appeal  or  writ  of  error  since 
April  1, 1848,  necessarily  go  to  the  Court  held  in  the  Divisioain  which  the 
same  were  decided,  unless  the  parties,  by  consent,  send  them  to  the  Court 
in  the  adjoining  Division. 

Motion  to  extend  the  time  for  filing  the  record  in  the 
above  entitled  cause.  ' 

H.  O.  Merrimanj  counsel  for  the  appellant,  stated  to  the 
Court  that  the  appeal  was  prayed  and  perfected  by  the  filing 
of  the  appeal  bond  before  the  first  day  of  April,  1848,  and 
submitted  to  the  Court  whether,  in  an  appeal  thus  taken, 
the  record  should  be  filed  in  this  Court  of  in  the  Supreme 
Court  of  the  Third  Grand  Division. 

The  Constitution  took  effect  April  1,  1848.  See  Sched- 
ule, §  13.  The  appeal  being  perfected  before  that  date,  it 
was  pending  in  this  Court  from  the  time  of  being  perfected. 
ib.  §  20. 

Upon  the  foregoing  statements  and  references,  he  moved 
that  the  time  for  filing  the  record  be  extended,  not  having 
received  the  same  in  consequence  of  the  unavoidable  delay 
of  the  mail. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  question  is  made  whether  this  appeal 
is  pending  in  this  Court.  The  case  originated  in  the  Third 
Grand  Division,  but  the  appeal  was  prayed  and  the  bond 
filed  prior  to  the  first  of  April,  1848,  the  day  on  which  the 
new  Constitution  went  into  operation*  The  appeal  was 
perfected  by  the  filing  of  the  bond,  and  the  case  was  from 
that  time  pending  in  the  Supreme  Court.     The  division  of 
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the  State  into  judicial  districts  does  not  affect  cases  pending 
in  the  Supreme  Court  when  the  Constitution  took  effect. 
Such  cases  are  still  pending  in  this  Court)  and  must  here  be 
disposed  of.  The  Schedule  to  the  Constitution  provides, 
that  all  suits  and  proceedings  pending  in  the  Supreme  Court 
on  the  first  Monday  in  December,  1848,  ^^shall  be  finally  ad- 
judicated where  the  same  may  be  pending.''  All  cases  re- 
moved to  the  Supreme  Court  by  appeal  or  writ  of  error 
since  the  first  of  April,  1848,  necessarily  go  to  to  the  Court 
held  in  the  Division  in  which  the  same  were  decided,  unless 
the  parties,  by  consent,  send  them  to  the  Court  in  the  ad- 
joining Division. 

Motion  allowed. 
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Alexander  Young,  Sheriff,  &c.  plaintiff  in  error,  v.  BeN' 
JAMIN  H.  Campbell  et  al.,  defendants  in  error. 


Error  to  Jo  Daviess. 


UpM  d«m«rMt  a&d  oyer  (swvted  of  a  writing  obligatory,  it  should  be  set  forth 
in  the  record. 

When  a  sheriff,  under  the  provisions  of  the  Attachment  Act^tdces  a  forthcom- 
ing bond  and  does  not  assign  the  same  to  the  plaintiff  in  attachment,  a  suit 
may  be  bro<aght  in  the  name  of  the  sheriff  for  the  use  of  such  plaintiff. 

The  form  of  a  judgment  in  a  suit  in  attachment  is  the  same  as  in  any  other  suit, 
whether  there  be  a  personal  service  or  not;  but  where  there  is  not  such  ser- 
vice, the  award  should  be  only  of  a  special  execution.  Where  there  is  a 
personal  service,  then  a  general  execution  should  be  awarded.  In  either 
case,  the  property  attached  is  specially  liable,  unless  the  defendant  appear 
and  put  in  bail  as  is  provided  by  the  Attachment  Act. 

A  declaration  upon  a  forth  coming  bond  averred,  that  the  defendants  did  not  have 
the  fit)perty  forthcoming  according  to  the  tenor  and  effect  of  the  bond,  **but 
wholly  and  totally  failed,  and  neglected  and  refused  to  do  so:"  Heldy  that  the  de- 
claration was  suActent  to  show  a  breach  of  the  condition  and  to  entitle  the 
plaintiff  to  recover. 

Debt,  in  the  Jo  Daviess  Circuit  Court,  upon  a  forthcom- 
ing bond,  brought  in  the  name  of  the  plaintiff  in  error  against 
the  defendant  in  error,  and  heard  before  the  Hon.  Thomas 
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C  Browne,  at  the  Octtiber  term,  1846.  Demurrer  to  the 
declaration,  which  was  sustained  by  the  Court,  a/id  judg- 
ment against  the  plaintiff  for  costs. 

y.  H,  HiggznSj  for  the  plaintiff  in  error. 

The  demurrer  to  the  declaration  in  this  case  goes  to  the 
whole  declaration,  and  if  it  contain  one  good  count,  it  must 
be  sustained,  and  the  demurrer  overruled.     Cowks  v.  Litch^ 
Jield^  2  Scam.  360. 

The  first  count  is  good.  It  sets  out  a  common  money 
bond  without  any  condition,  and  it  no  where  appears  that 
there  is  any  condition  annexed  to  it.  The  Court  cannot, 
therefore,  intend  that  there  is  any  condition.  Willes,  18; 
Barnes,  S.  C.  339. 

If  th#r6  was  ta  condition,  the  defendants  should  have 
craved  oyer  of  the  bond  and  condition,  and  made  it  a  part 
of  the  record  by  setting  it  out  in  their  pleadings  in  hsec 
verba:  otherwise  it  could  not  be  judicially  noticed*  Bogar-^ 
dug  ▼.  Trials  1  Scam.  63;  Sims  v.  Hugsby^  Bre.  Ap.  27; 
Gould's  Pi.  ch.  Till,  §§  35,  67,  61. 

A  sheriff  may  maintain  an  action  in  his  own  nmme  for  a 
breach  of  the  condition  of  the  bond.  In  the  case  of  Cri$^ 
man  v.  Maithewsy  1  Scam.  148,  the  right  was  not  ques- 
tioned. See,  also,  the  case  of  Roks  v.  JRosewelly  6  Term  B. 
538,  for  the  reasons  for  making  the  term  ^^may  assign"  im- 
perative. 

S.  7.  Logariy  and  C.  Crtlman^  for  the  defendants  in  error. 

The  demurrer  was  properly  sustained  by  the  Court  be- 
low. 

I.  Because  the  statute  does  not  authorize  a  suit  upon  a 
forthcoming  bond  in  the  name  of  the  sheriff.  Rev.  Stat.  66, 
§  10.  The  word  "may"  in  this  section  means  "shall'*  or 
<<mu8t,"  it  being  one  of  the  cases  embraced  within  the  de- 
cision of  this  Court  in  Schuyler  Co  .v.  Merc&r  Co.,  4  Gilin. 
20;  see,  also,  Makom  v.  Rogers,  5  Cowen,  188. 

The  Replevin  Act,  (Rev.  Stat.  434,  §  7,)  expressly  aii- 
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thorizes  suits  upon  peplevin  bonds  to  be  brought  by  ^Hbe 
sheriff,  or  plaintiff  ip  the  name  of  the  sheriff  to  his  own  use." 
*  The  expression  of  the  right  in  the  one  case  is  the  exQlusion 
of  it  in  the  other. 

II.  Admitting,  however,  for  the  sake  of  argument,  that 
this  suit  is  properly  brought  in  the  name  of  the  sheriffy  the 
declaration  does  not  contain  the  necessary  foundation. 

1.  It  is.  not  averred  that  there  was  a  special  judgment  in 
rem; 

2.  It  is  not  averred  that  a  special  execution  for  the  sale 
of  the  property  attached  was  issued;  and 

3.  There  is  no  averment  of  a  demand  by  the  officer  hold- 
ing the  execution  for  the  specific  property. 

In  support  of  the  first  and  second  objections,  see  Conn  v. 
CaldweUf  I  Gilm.  636;  Moore  v.  Hamilton^  2  do.  429. 


Higgins^  in  reply. 

The  general  principle  is,  that  no  other  person  than  the  ob** 
ligee  named  in  the  instrument  can  maintain  the  action*  The 
legal  right  is  in  the  nominal  obligee,^  altkoagh  made  for  the 
benefit  of  j^nother.     1  Chitty's  PL  8,  3;  5  Weuid.  191. 

Where  the  statute  gives  the  right  expressly ,^  as  in  case* 
of  replevin,,  it  vS  merely  declaratory  of  the  Common  Law. 

The  word  "may"  does  not  mean  "must"  or  <^shajl"  in 
cases  like  this.  The  cases,  cited  by  the  counsel  for  the 
plaintiff  in  error  are  not  applicable.  The  word  is  never 
construed  in  that  way  except  where  the  public  interests  and 
rights  are  concerned,  and  where  the  public  have  a  claim  de 
jurey  that  the  power  should  be  exercised.  Mialcom  v.  Sogers j 
cited  by  plaintiff. 

The  correctness  of  the  entry  of  judgment  and  award  of 
execution  cannot  be  examined  in  a  collat-eral  suit  like  the 
case  at  bar. 

The  Opinion  of  the  Court  was  delivered  by 
Caton,  J.    There  was  a  general  demurrer  sustained  to 
the  whole  declaration,  which  contained  two  counts.     The 
fiist  is  in  the  usual  form  of  a  money  bond,  for  the  payment  of 
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ifio  moch  money  without  conditun.  The  9eoand  it  ufon  the 
same  or  a  siixuiar  bond,  with  a  condition  in  the  nsnal  form  of 
a  forthcoming  bond  in  an  attaehment  suit. 

The  declaration  avers  the  recovery  of  a  judgment  and  the 
issuing  of  an  execution  in  that  suit,  upon  which  thmre  was  a 
.  return  of  nulla  bona  with  an  aversMnt  also,  that  the  defen* 
dants  did  not  have  the  said  property  or  any  part  thereof 
forthcoming)  &c.y  according  to  the  form  and  effect  of  the 
condition  of  the  bond.  The  demurrer  ^craves  oyer  of  the 
said  writing  obl^atory  and  it  is  read  to  them/'  but  iC  does 
not  set  it  forth,  so  that  the  declaration  must  be  judged  of  as 
it  stands.  No  objection  has,  nor  can  be  urgied  to  the  first 
count,  as  it  stands,  and  there  being  one  good  count,  the  de« 
murrer,  being  to  the  whole  declaration,  should  have  been 
overruled. 

Nor  do  we  think  the  second  count  obnoxious  to  the  ob* 
jections  urged  against  it,  which  are  four. 

1.  That  the  suit  should  not  have  been  brought  in  the 
name  of  the  sheriff,  but  the  bond  should  have  been  assigned 
to  the  plaintiff  in  the  attachment  suit  under  the  eighth  sec«* 
tion  of  the  attachment  law,  and  then  the  suit  brought  in  the 
name  of  the  latter. 

2.  Tlie  judgment  in  that  case  was  general,  in  personam. 

3.  The  execution  was  general,  and  not  special  against 
the  property  levied  upon. 

4.  No  demand  of  the  property  was  made  by  the  sheriff. 
The  word  *may'*  in  the  section  of  the  statute  referred 

to,  does  not  mean  ^^shalL"  Neither  the  interest  of  the  pub- 
lic nor  any  of  the  parties  requires  that  construction.  The 
statute  authorizes  the  assignment  of  the  bond,  but  does  not 
make  it  imperative.  It  is  a  matter  of  no  momen.t  to  the  de- 
fendant whether  the  suit  be  brought  in  the  name  of  the 
sheriff  or  of  the  plaintiff  in  the  other  suit.  He  could  make 
the  same  defence  in  either  case,  and  with  equal  facility. 

The  form  of  the  judgment  is  the  same  in  an  attachment 

suit,  as  in  any  other,  and  that  too,  whetlier  there  be  a  personal 

service  or  not;  but  where  there  is  not  such  aiervice,  the  award 

'should  be  only  of  a  special  execution.    But  where  there  is 
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a  personal  service  on  the  defendant,  then  a  general  execu« 
tion  should  be  awarded,  as  in  an  ordinary  suit,  but  in  either 
case  the  property  levied  upon  under  the  attachment,  is  hol- 
den  by  it,  and  specially  liable  unless  the  defendant  appears 
and  put  in  bail  as  is  provided  for  in.  the  section  of  the  attach- 
ment law.  When  that  is  done,  then  the  property  is  released, 
and  not  till  then.  There  is  nothing  on  this  record  to  show 
that  such  was  the  case  here.  But  even  admitting  the  irreg- 
uTfurity  alleged,  it  could  not  be  taken  advantage  of  in  this 
eoUateral  action.  The  return  o{  nulla  bona  shows  that  nei- 
ther this  nor  any  other  of  the  defendants'  property  could  be 
found  in  the  county. 

The  declaration  also  avers,  that  the  defendant  did  not 
have  the  property  forthcoming  according  to  the  tenor  and 
effect  of  the  bond,  <^but  wholly  and  totally  failed,  neglected 
and  refused  so  to  do."  This  we  think  abundantly  sufficient 
to  show  a  breach  of  the  condition  of  the  bond,  and  to  entitle 
the  plaintiff  to  recover. 

The  judgotent  of  the  Circuit  Court  is  reversed  with  costs 
and  the  caiixe  remanded. 

Judgment  reversed* 


Jamks  Dunlap,  plaintiff  in  error,  v»  Horatio  N.  Davis 

et  al.i  defendants  in  error. 

Error  to  Pike. 

A  party  desiring  a  continuance  of  a  cause  is  bound  to  show  that  be  has  made  rea- 
sonable exertions  to  prepare  for  the  trial,  without  success,  or  some  good 
reason  for  not  making  such  exertions* 

^  Attachment,  in  the  Pike  Circuit  Court,  brought  by  the 
plaintiff  in  error  against  the  defendants  in  error,  as  drawers 
of  a  bill  of  exchange. 

The  affidavit  qf  the  plaintiff  was  filed  in  the  office  of  the 
Clerk  pf  the  Circuit  Court  on  the  12th  day  of  September,  A. 
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D.  1844,  and  a  writ  of  attachment  was  issued  on  the  same 
day,  returnable  to  the  April  term,  1846.  The  declaration 
was  filed  on  the  16th  day  of  April,  being  the  third  day  of  the 
term,  and,  on  the  next  day  a  motion  for  a  continuance, 
based  upon  the  following  affidavit,  was  made  by  the  plain- 
tiflPs  attorney : 

<<In  the  Circuit*  Court  of  Pike  County,  St^te  of  Illinois, 
April  term,  1845. 
James  Dunlap,  plaintiff,  ^ 

V.  >    In  attachment. 

H.  N.  Davis  Sr  Co.  defendants.  ) 

David  A«  Smith,  of  counsel  for  the  plaintiff,  makes  oath 
in  due  form  of  law,  that  he  instituted  this  action  to  the 
present  term  of  this  Court  in  September  last;  that  at  the 
time  of  the  institution  of  said  suit,  affiant  had  only  a  memo- 
randum of  the  bill  of  exchange,  being  then  informed,  which 
he  verily  believed,  and  he  still  believes,  that  an  action  was 
pending  in  the  Circuit  Court  of  the  county  of  St.  Louis, 
State  of  Missouri,  against  J.  T.  Sweringen,  as-on^of  the 
indorsers  on  the  bill  of  exchange  sued  on  in  this  case. 
That  affiant  was  in  St.  Louis  in  the  month  of  January  last, 
and  applied  to  Mr.  Crockett,  the  attorney  who  had  care  of 
the  bill  of  exchange,  and  the  prosecution  of  the  suit  on  the 
same  as  aforesaid,  for  the  said  bill  of  exchange  to  be  used  in 
the  trial  of  this  cause.  That  Mr.  Crockett  informed  affiant 
that  the  suit  in  the  Circuit  Court  of  the  County  of  St.  Louis 
as  aforesaid,  was  still  pending  in  said  Court,  and  would  be 
for  some  time,  and  that  affiant  could  not  have  tlie  use  of 
said  bill  of  exchange  until  the  said  suit  was  disposed  of. 
That  affiant's  partner,  John  J.  Hardin,  as  he  informed  affi- 
ant, and  affiant  verily  believes,  applied  on  his,  said  Hardin's, 
way  from  Jacksonville  to  Shawneetown  on  the  first  week  of 
this  month,  called  on  the  said  Crockett  at  St.  Louis  for  said 
bill  of  exchange,  who  informed  said  Hardin  that  he  could 
have  it  on  his  return  from  Shawneetown.  That  said  Hardin, 
on  his  return  from  Shawneetown  within  the  last  week, 
called  at  the  office  of  said  Crockett,  and  once  on  the  street 
on  his  partner  for  said  bill  of  exchange  pursuant  to  the  fore- 
going arrangement,  and  was  not  able  to  find  said  Crockett, 
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or  to  procure  said  bill  of  exchange.  That  during  the  pres^* 
ent  term  of  this  Court  the  affiant  has^  to  prevent  the  dismis* 
sal  of  this  case  at  this  term  of  the  Court  filed  a  declaration 
on  said  bill  of  exchange  according  to  its  legal  effect,  and  has 
been  under  the  necessity  of  giving  what  he  supposes  to  be 
as  near  as  may  be  under  the  circumstances,  a  copy  of  said 
bill  of  exchange.  For  fear  that  it  is  not,  affiant  asks  a  con-* 
tinuance  of  this  case  to  the  next  term  of  this  Court  and  for 
leave  to  file  an  amended  declaration  in  the  case  within  ninety 
days  after  the  adjournment  of  the  present  term  of  this  CoUrt. 
Affiant  states  that  he  believes  this  cause  will  be  ready  on  the 
part  of  the  plaintiff  for  a  full  and  fair  trial  at  the  next  term 
of  this  Court,  and  that  if  the  continuance  asked  for  is  not 
granted,  the  plaintiff  will  be  in  danger  of  losing  his  demand 
in  the  premises.  (Signed,)         David  A.  Smith." 

Sworn  to  and  subscribed 
before  me, 
Court,  April 

.     O.  M.  Hatch,  Clerk." 
The  motion  was  overruled  by  the  Court,  the  Hon.  Samuel 
D.  Lockwood  presiding,  and  the  cause  coming  on^or  trial, 
the  plaintiff  submitted  to  a  nonsuit.     Thereupon  the  Court 
rendered  a  judgment  for  costs  in,  favor  of  the  defendants. 


kd  subscribed  ^ 
clerk  of  said  > 
■il  17,  1846.       y 


D.  A.  SmUhy  for  the  plaintiff  in  error,  stated  th^t  the  only 
error  assigned  was,  that  the  Court  refused  to  grant  a  contin- 
uance upon  the  facts  stated  in  the  affidavit.  He  then  recapit* 
ulated  those  facts,  and  remarked  that  there  was  no  decision  of 
the  Court  having  a  direct  bearing  upon  the  case  at  bar ;  that 
the  affidavit  contained  sufficient  matter  to  show  no  want  of 
diligence  on  the  part  of  plaintiff,  and  that,  therefore,  a  con* 
tinumce  should  have  been  granted  by  the  Circuit  Court. 

W.  Thomasy  for  the  defendants  in  error. 

1.  Upon  the  return  of  the  attachment  served,  the  plain- 
tiff was  entitled  to  judgment.    R.  L.  87,  §  13. 

2.  At  the  first  term  of  the  Court,  the  defendant  had  the 
right  to  appear  and  insist  upon  a  trial.    Ibid.  498,  §  28. 

3*    When  the  defendant  entered  his  4>pearaace  ui  this 
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caote,  and  the  plaintiff  had  filed  his  declaration,  the  cause 
stood  for  trial,  as  any  other  cause. 

4.  The  cause  being  in  a  position  for  trial,  the  plaintiff 
was  bound  to  show  some  reasons  for  continuance,  not  con- 
nected with,  or  growing  out  of  his  own  neglect  or  omission. 

6.  The  affidavit  for  continuance  in  this  cause  shows  that 
the  plaintiff  had  voluntarily  placed  himself  in  such  a  position 
that  he  could  not  proceed  to  trial ;  he  had  placed  his  bill  of 
exchange  out  of  his  power  or  control,  for  his  own  purposes^ 
and'  had  no  right  to  ask  the  Court  to  continue  the  cause 
upon  the  grounds  stated. 

6.  The  causes  assigned  for  continuance  all  grow  out  of 
the  action  of  the  plaintiff. 

Upon  the  question  of  continuance,  see  Simms  v.  •Skorn^ 
1  Bibb,  349. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  Circuit  Court  committed  no  error  in 
refusing  the  motion  for  a  continuance.  The  defendants  were 
entitled  to  a  trial  of  the  case,  unless  the  plaintiff  disclosed 
sufficient  cause  for  the  postponement.  He  was  bound  to 
show  that  he  had  made  reasonable  exertions  to  prepare  for 
the  trial,  without  success,  or  some  good  reason  for  not  ma-  ' 
king  such  exertions.  The  affidavit  fails  to  make  out  a  case 
of  diligence  on  his  part,  or  to  furnish  any  satisfactory  ex- 
cuse for  omitting  preparations  for  the  trial.  Being  the  in- 
dorsee, he  was,  as  a  matter  of  course,  entitled  to  the  posses- 
sion and  control  of  the  bill  of  exchange.  He  voluntarily 
placed  it  in  the  hands  of  his  attorney  in  St.  Louis,  to  be  used 
in  a  suit  against  an  indorser.  He  still  retained  the  control 
of  the  instrument,  and  could  at  any  moment  withdraw  it  from 
the  custody  of  his  attorney.  It  is  true  that  the  law  a  Awed 
him  to  prosecute  separate  actions  against  the  parties  to  the 
bill,  but  the  fact  tiiat  different  suits  were  pending,  furnished 
no  good  reason  for  not  producing  it  in  this  case,  unless  there 
was  at  the  time  a  real  necessity  for  using  it  elsewhere.  It 
is  apparent  from  the  affidavit  that  it  might  have  been  with- 
drawn without  the  slightest  prejudice  to  his  interests  in  the 
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suit  pending  against  the  indorser,  and  that  by  the  exercise 
of  reasonable  diligence,  all  occasion  for  a  continuance  would 
have  been  avoided.  The  evidence  was  not  beyond  his  con- 
trol, nor  was  he  prevented  by  unavoidable  circumstances 
from  producing  it.  His  failure  in  this  respect  was  the  re- 
sult of  his  own  negligence,  and  he  must  abide  by  the  conse- 
quences. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


10 
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FiDELio  C.  Sharp,  plaintiff  in  error,  t*.  Edward  A.  Bedell, 

defendant  in  error. 

Error  to  Hancock, 

An  appeal  bond  contained  a  condition  that  if  the  defendants  ^'should  pay  and 
satisfy  whatever  judgment  might  be  rendered  by  the  Circuit  Court  of  Han- 
cock county  upon  the  dismissal  or  trial  of  a  certain  appeal/'  &c.  The  ap- 
peal having  been  entered  in  that  Courts  the  venue  was  changed  to  another 
county,  where  the  judgment  of  the  justice  of  the  peace  was  affirmed.  A  suit 
was  brought  upon  the  appeal  bond,  when  one  only  of  the  sureties  was  served 
with  process,  and  in  the  declaration,  the  breach  assigned  was  the  non-pay- 
ment of  that  judgment.  There  was  a  demurrer  to  the  declaration,  which  the 
Court  sustained :  Held,  that  the  bond,  not  being  in  compliance  with  the 
statute,  could  not,  under  the  circumstances,  be  enforced. 

The  officers  of  the  law  have  no  authority  to  take  or  accept  appeal  bonds  which 
do  not  conform  to  the  statute ;  but  if  they  are  taken,  the  appellee  should  ob- 
ject to  the  appeal  bond  in  the  Circuit  Court,  and  have  it  perfected.  If  he 
does  not  object,  he  must  abide  by  his  own  neglect. 

In  Courts  of  Law,  the  liability  of  a  surety  will  not  be  extended  by  implication 
beyond  the  terms  of  the  contract. 


Debt  upon  an  appeal  bond,  brought  by  the  plaintiff  in 
error  agaiftst  the  defendant  in  error  and  others  in  the  Han- 
cock Circuit  Court,  and  heard  before  the  Hon.  Norman  H. 
Purple,  upon  a  demurrer  to  the  declaration,  at  the  Septem- 
ber term,  1847.  The  demurrer  was  sustained,  and  a  judg- 
ment rendered  in  favor  of  the  defendant  for  costs. 

The  condition  of  the  bond  declared  on  is  set  forth  in  the 
Opinion  of  the  Court. 
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jR.  S.  BlciekweUy  and  O.  H.  Browning  8r  JV".  BushneU^ 
for  the  plaintiff  in  error. 

It  was  the  intent  of  the  law  to  make  the  appellee  in  the 
Court  below  secure  in  his  judgment  in  whatever  Circuit 
Court  it  might  be  recovered.  Rev.  Stat.  325,  §  70 ;  Mc 
ConneUv,  Swailes,  2  Scam.  671 ;  fFaits  v.  fVaddkj  6  Peters, 
389 ;  1  U.  S.  Dig.  180,  §  441 ;  ib.  183,  §  536. 

O.  Edmonds  Jr.  and  C  J3.  Warren  ^  O.  C  Skinner ,  for 
the  defendant  in  error. 

The  obligation  of  the  defendant  should  be  construed  ac« 
cording  to  the  general  rules  of  construction,  and  is  not  to 
be  extended  beyond  its  terms.  Davis  v.  The  People^  1 
Gilm.  .409 ;  Waters  v.  Simpson^  2  do.  5  70  ;  The  United 
Stales  V.  Dixey,  3  Wash.  C.  C.  R.  15 ;  Same  v.  Mitchell,  ib. 
95;  Baylies  v.  Petty plaee^  7  Mass.  338;  1  U.  S.  Dig.  180, 
§  437 ;  9  Wheat.  380.  • 

There  is  a  variance  between  the  declaration  and  the  con- 
tract of  the  defendant.  Hart  v.  Tolman,  1  Gilm.  1 ;  Curry 
T.  Hinman^  3  do.  90. 

When  the  change  of  venue  was  prayed  for,  the  obligee  in 
the  appeal  bond  should  have  required  the  bond  to  be  per- 
fected so  as  to  conform  fto  the  statute.  Not  having  done  so, 
he  must  abide  by  his  neglect.  Young  t.  Mason,  3  Gilm. 
65. 

The  Opinion  of  the  Court  was  delivered  by 

TauMBULL,  J.  This  was  an  action  of  debt  brought  against 
Cyril  Call,  Chester  Loveland,  Chauncy  Loveland,  and  Ed- 
ward A.  Bedell,  upon  an  appeal  bond.  Bedell  was  alone 
served  with  process. 

The  declaration,  after  setting  forth  the  making  of  the  bond, 
&c.  in  the  usual  form,  alleges  that  it  was  subject  to  a  condi-  . 
tion,  <<that  if  the  said  Chester  Loveland  and  Cyril  Call  should 
pay  and  satisfy  whatever  judgment  might  be  rendered  by  the 
Circuit  Court  of  Hancock  county,  upon  the  dismissal  or  trial 
of  a  eertain  appeal  to  the  said  Circuit  Court  taken  by  them 
firooi  a  judgment  rendered  by  George  Rockwell,  Esq.,  a  jus- 
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tice  of  the  peace,  within  and  for  said  county,  on  the  15th 
day  of  February  1845,  where  Fidelio^  C«  Sharp  was  plaintiff^ 
and  Chester  Loveland  and  Cyril  Call  were  defendants,  for 
the  sum  of  ninety  six  dollars,  debt,  and  six  dollars  and  seven* 
teen  cents,  costs  of  suit,  in  favor  of  the  said  plaintiff  and 
against  the  said  defendants,  then  said  obligation  was  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue." 

The  declaration  then  alleges  that  after  said  appeal  was 
taken,  an  order  was  made  by  the  Circuit  Court  of  Hancock 
county,  whereby  the  venue  in  said  cause  was  changed  \o 
the  county  of  McDonough;  and  that  at  the  May  term,  1847, 
of  the  Circuit  Court  of  McDonough  county,  upon  a  trial  of 
said  cause,  the  judgment  of  the  justice  of  the  peace  was  af- 
firmed for  the  sum  of  ninety  six  dollars  and  costs.  The 
breach  assigned  is  the  non-payment  of  this  judgment.  The 
defendant,  BedeU,  filed  a  general  demurrer  to  this  declara- 
tion, which  was  sustained  by  the  Court,  and  judgment  ren« 
dered  against  the  plaintiff  for  costs. 

The  sufiiciency  of  the  declaration  is  the  only  question  for 
our  consideration,  and  this  depends  upon  the  construction  to 
be  put  upon  th^  condition  of  the  bond  as  therein  set  forth. 
It  is  admitted  that  the  declaration  shows  no  breach  of  the 
condition  of  the  bond  in  terms,  as  ^he  defendant  never  un- 
dertook in  so  many  words,  to  pay  any  other  judgment  than 
siich  as  might  be  rendered  by  the  Circuit  Court  of  Hancock 
county ;  but  then  it  is  insisted,  that  inasmuch  as  the  law  in- 
tends appeal  bonds  for  the  security  of  the  appellee  in  case 
his  judgment  is  affirmed,  and  inasihuch  as  the  law  author- 
izes changes  of  venue,  the  language  used  in  the  condition  of 
the  bond  is  to  receive  such  a  construction  as  will  effectuate 
the  legislative  intention,  which  never  could  have  been  to 
allow  the  obligors  upon  an  appeal  bond  to  escape  respon-< 
^  sibility,  by  procuring  a  change  of  venue  from  the  Court  to 
which  the  appeal  was  taken.  In  other  words,  it  is  insisted 
that  the  law  in  reference  to  changes  of  venue^  entered  into 
and  became  part  of  the  contract,  in  the  same  maimer  aa  if  it 
had  been  incorporated  into  the  condition  of  the  bond,  and  th* 
defendant  had  obligated  himselfi  in  so  many  words,  to  pay 
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whatever  judgment  might  be  rendered  upon  the  dismissal  or 
trial  of  said  appeal,  either  by  the  Circuit  Court  of  Hancock 
county  or  of  any  other  county^  to  which  the  case  might  be 
taken  by  change  of  venue. 

This  would  undoubtedly  be  the  case,  were  the  suit  brought 
upon  a  bond  conditioned  as  the  law  requires,  but  he  who 
would  call  upon  the  Court  to  give  such  a  construction  to  an 
obligation  as  will  effectuate  the  legislative  intention,  must 
first  show,  on  his  part,  an  obligation  in  accordance  substan- 
tially at  least  with  the  legislative  intention.  The  plaintiff  in 
this  case  does  not  show  such  an  obligation.  The  condition 
of  appeal  bonds  as  prescribed  by  the  statute,  after  setting 
forth  that  whereas  a  judgment  has  been  recovered,  an  ap« 

peal  taken,  &c.,  is  as  follows,  to  wit :  <<Now  if  the  said 

shall  prosecute  his  appeal  with  effect,  and  shall  pay  what- 
ever judgment  shall  be  rendered  by  the  Court  upon  dismis- 
sal or  trial  of  said  appeal,  then  the  above  obligation  to  be 
void,  otherwise  to  remaift  in  full  force  and  effect.'^ 

Had  the  bond  declared  upon  been  conditioned  according 
to  the  statute,  the  case  would  have  been  free  from  difficulty, 
and  neither  a  loose  construction  nor  the  aid  of  other  stat- 
utes would  have  been  invoked  to  authorize  a  recovery  upon 
the  bond.  The  declaration,,  however,  describes  a  bond  es- 
sentially variant  in  its  conditions  from  the  one  required  by 
statute.  It  differs,  first,  by  wholly  omitting  the  condition^ 
to  prosecute  the  appeal  with  effect,  and  secondly,  the  obligors 
instead  of  binding  themselves  generally  to  pay  whatever 
judgment  might  be  rendered  by  the  Court,  upon  dismissal  or 
trial  of  the  appeal,  have  limited  their  liability  to  the  payment 
of  such  judgment  as  might  be  rendered  by  a  particular  Court, 
to  wit,  the  Circuit  Court  of  Hancock  county.  We  may 
well  suppose  that  in  prescribing  the  form  of  the  condition  of 
appeal  bonds,  the  Legislature  may  have  had  in  view  the  pos- 
sibility of  changes  of  -venue,  and  therefore  used  the  words 
**the  Oourty^^  which  would  apply  to  any  Court  to  which  the 
cause  might  be  taken,  indeed  of  the  words  the  ^^said 
•  Couriy^^  or  the  Circuit  Cowrt  of  a  particular  county. 

Several  eases  have  been  referred  to  by  the  plaintifT  in 
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error,  which  are  supposed  to  be  analogous  to  the.  present, 
but  the  one  most  relied  upon  is  that  of  fVatis  v.  Waddle^  6 
Peters,  389,  which,  however,  is  clearly  distinguishable  from 
the  present.  That  was  a  suit  in  Chancery  for  the  specific 
peiibrmance  of  a  contract  to  convey  by  warranty  deed  cer- 
tain tracts  of  land,  so  soon  as  a  final  decree  should  be  ren- 
dered by  the  United  States'  Circuit  Court  for  the  District  of 
Ohio,  in  a  suit  there  pending  in  said  Court,  the  object  of 
which  Was  to  vest  the  legal  title  in  the  vendor,  so  that  he 
might  be  able  to  convey  a  perfect  title  to  his  vendee.  The 
bill  was  filed  in  1826.  A  final  decree  from  which  an  appeal 
had  been  taken,  was  obtained  in  the  Circuit  Court  in  1818, 
and  it  was  insisted  .that  it  was  the  duty  of  the  vendor,  at  that 
tifne,  to  have  executed  the  conveyance.  The  Court  say : 
^'In  the  contract  there  was  a  reference  to  the  final  decree 
of  the  Circuit  Court,  but^as  the  decision  of  that  Court  was 
not  final  in  the  case,  and  as  an  appeal  was  actually  taken, 
by  some  of  the  defendants  to  the*  Supreme  Court,  it  may 
reasonably  be  inferred  that  this  contingency  was  within  the 
calculation  of  both  parties  at  the  time  of  the  contract.  *  * 
There  can  be  no  difficulty  in  coming  to  the  conclusion  that 
both  parties  referred  to  a  final  decision  of  the  case;  and  to 
such  a  decree  as  should  vest  the  legal  title  in  Watts,"  who 
was  the  vendor;  and  the  Court  held  that  there  was  no  neg- 
ligence imputable  to  Watts  till  such  a  final  decree  was  ob- 
tained in  the  Supreme  Court,  though  for  other  reasons  a 
specific  execution  of  the  contract  was  refused. 

We  have  no  fault  te  find  either  with  the  decision  or  the 
reasoning  of  the  Court  in  the  case  of  Watts.  The  question 
was,  whether  Watts  had  been  guilty  of  such  negligence  as  to 
prevent  the  relief  he  was  then  seeking.  It  was  a  mere 
question  of  time,  which  in  Equity-is  not  usually  material,  and 
as  the  object  of  delaying  the  execution  of  the  conveyance 
until  the  final  decision  of  the  Circuit  Court,  was  to  enable 
Watts  to  obtain  the  legal  title,  so  as  to  be  able  to  execute  a 
conveyince  in  compliance  with  his  contract  and  the  under- 
standing of  the  parties,  it  is  manifest,  that  the  object  was . 
not  attained  by  a  decree  which  was  rea4ered  nugatory  by 
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appeal,  and  was  not,  therefore,  final  according  to  the  terms 
of  the  contract.  Moreover^  the  rules  of  constraction  adop- 
ted by  Courts  of  Equity  in  construing  contracts  and  carry- 
ing into  effect  the  intentions  of  parties,  are  widely  different 
from  those  which  prevail  in  Courts  of  Law  in  reference  to 
the  liabilities  of  securities.  In  the  former  Courts,  defective 
instruments  will  sometimes  be  supplied  and  contracts  re- 
fornied,  so  as  to  be  made  conformable  to  the  precise  intent 
of  the  parties.  Equity  does  not  regard  the  forms  of  instru- 
ments, but  looks  into  the  intent.  It  is  not  so  in  Courts  of. 
Law,  so  far  as  securities  are  concerned.  Their  liability  is 
not  to  be  extended,  by  implication,  beyond  the  terms  of  the 
contract.  To  the  extent,  and  in  the  manner,  and  underthe 
circumstances  pointed  out  in  their  obligations,  they  are 
bound,  and  no  farther.     9  Wheat.  680. 

The  bond  declared  upon  is  not  void,  if  voluntarily  entered 
into,  but  the  defendant  is  only  liable  according  to  its  terms. 
His  liability  cannot  be  extended  so  as  to  make  him  respon* 
sible  to  the  same  extent  as  if  he  had  entered  into  an  obliga- 
tion conditioned  as  the  law  directs. 

It  matters  not  that  the  parties  executing  the  bond  may 
have  derived  from  it  all  the  advantages  which  a  perfect  bond 
would  have  given  them,  or  that  they  even  intended  to  exe« 
cute  such  a  bond  as  the  law  requires.  A  statute  of  Massa- 
chusetts  authorized  a  debtor  confined  in  jail  to  obtain  the 
liberty  of  the  jail  yard  by  executing  bond  in  double  the 
turn  for  which  he  was  imprisoned.  A  bond  for  $1189  and 
only  twenty  four  cents  less  than  double  was  held  by  the  Su- 
preme Court  of  that  State  not  to  be  a  statutorir  bond| 
although  it  was  insisted  that  the  penalty  being  less  than  the 
statute  authorized,  the  defendant,  who  was  one  of  the  secu- 
rities upon  the  bond,  was  not  injured  by  the  variance,  and 
that  he  ought  not  to  be  permitted  to  avail  himself  of  a  vari- 
ance which  was  no  injury  either  to  himself  or  his  principal. 
The  Court  say:  <<If  the  penalty  be  not  double  the  sum  for 
which  the  debtor  is  imprisoned,  it  is  not  a  bond  within  the 
statute   of  1784,  ch.  41,  and  the  debtot  may  be  relieved 
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agiainst  the  penalty  by  a  judgHent  for  the  sum  for  which  he 
was  imprisoned.'^  <«It  is  probaUe  that  this  bond  was  not 
made  pursuant  to  the  statute,  from  an  error  in  computation 
not  from  design.  Sheriffii  should  be  careful  in  this  respect." 
^^If  the  bond  which  the  debtor  gives,  ia  not  pursuant  to  the 
statute,  and  the  sheriff,  upon  such  authorised  bond,  grants 
the  debtor  the  liberty  of  the  yard,  this  will  be  an  escape  in 
the  sheriff."  Clapp  v.  Co/ran^  7  Mass.  98;  Freeman  r. 
Davis^  ib.  260. 

«  The  same  language  addressed  by  the  Supreme  Court  of 
Massachusetts  to  sheriffs  in  that  State,  might  with  propriety 
be  addressed  to  officers  in  this  State  who  approve  appeal 
bonds.  They  have  no  authority  to  take  or  accept  bonds 
which  do  net  conform  to  the  statute.  If,  however,  such 
bonds  are  taken,  it  is  in  the  power  of  the  appellee,  in  the 
Circuit  Court  where  the  appeal  is  pending,  to  object  to  the 
bond  and  have  it  perfected.  If  he  make  no  objection,  as 
was  said  by  this  Court  in  the  case  of  Voung  v.  ilfasc/n^  3 
Gilm.  55,  ^^he  must  abide  by  his  own  negleet."  The  bond 
upon  which  Young  brought  suit  in  the  case,  omitted  the 
words  ^<on  trial"  after  the  word  dismissed"  as  required  in 
the  condition  of  tlie  appeal  bond,  and  this  Court  held,  that 
tlie  obligors  upon  said  bond  were  not  liable  to  pay  the  judg* 
ment  rendered  by  the  Circuit  Court  upon  the  trial  of  said 
appeal,  although  there  was  another  covenant  in  the  bond 
that  the  appellants  should  prosecute  their  appeal  with  effect. 
This  covenant,  it  was  held,  only  entitled  the  appellee  to 
nominal  damages,  as  there  was  no  evidence  tliat  the  non- 
prosecution  of  the  appeal  by  the  appellants  had  caused  any 
damages.  A  similar  decision  had  been  made  in  Massachu- 
setts, as  to  the  construction  of  the  words,  <^to  prosecute  an 
appeal  with  effect."     Hobartv.  HiUiard^  11  Pick.  143. 

It  has  been  decided  in  Maine,  that  a  recognizance  to  ap- 
pear and  prosecute  an  appeal  made  to  a  higher  Court,  and 
abide  the  order  of  said  Court  thereon,  and  not  depart  without 
license,  is  not  forfeited  by  a  default  at  a  subsequent  term  in 
the  Co^rt  ai>pealed  to,  the  appeal  having  been  duly  entered 
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at  the  first  temi  and  the  appeal  cootiftaed.  The  State  v. 
Richardson^  S  Oreenl.  116# 

It  would  have  requured  quite  as  little  construction  to  have 
held  the  securities  liable  in  the  case  of  Young,  or  those  refer- 
red to  in  Massachusetts  and  Maine,  as  it  would  to  hold  Bedell 
responsible  in  the  present  suit,  and  the  same  answer  must 
now  be  given  to  Sharp  that  was  given  by  this  Court  to 
Young.  Bedell  only  bound  himself  to  pay  whatever  judg- 
ment should  be  rendered  by  the  Circuit  Court  of  Hancock 
county,  upon  the  dismissal  or  trial  of  the  appeal.  The  re^ 
^  cord  shows  that  the  Circuit  Court  of  Hancock  county  never 
dismissed  the  appeal,  or  tried  the  case,  but  that  it  was  re- 
moved to  the  county  of  MeDonough;  consequently  no  breach 
of  tlie  condition  of  the  bond  is  in  terms  shown,  and  the  con- 
ditions of  the  bond  not  being  in  accordance  with  the  statute, 
we  are  of  opinion  that  Bedell  cannot  be  held  responsible  by 
implication  beyond  the  terms  of  his  obligation,  as  therein 
expressed* 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed* 


Benjamin  Goddard  et  ux,^  appellants,  t\  Benjamin  F.  Hart 

et  ux.j  appellees. 

appeal  from  Stephenson* 

On  the  trial  of  a  joint  action  of  trcapass  against  a  husband  and  wife  for  an  as- 
aaulty  the  Court  admitted  evidence  of  an  assault  by  the  husbani  alone,  and 
refused  to  instruct  the  jury  that  the  plaintiff  could  not  recover^amages  for 
such  separate  assault:     Held,  that  the  decisions  were  clearly  erroneous. 

Trespass  for  an  assault,  brought  by  the  appellees  against 
the  appellants  ia  the  Stephenson  Circuit  Court,  and  heard 
before  the  Hon.  Thomas  C.  Browne  and  a  jury  at  the  August 
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term,  1846,  when  a  verdict  was  rendered   in  favor  of  the 
plaintiffs  below  for  the  sum  of  $534*16  damages. 

All  the  facts  necessary  to  the  determination  of  this  case 
are  concisely  stated  by  the  Court  in  the  Opinion* 

S*  T.  Logan,  for  the  appellants. 

O.  Peters  J  for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  was  a  joint  action  against  husband 
and  wife  for  an  assault.  On  the  trial,  the  Court  admitted 
evidence  of  an  assault  by  the  husband,  in  the  commission  of 
which  the  wife  did  not  in  any  manner  participate ;  and  also 
refused  to  instruct  the  jury,  that  the  plaintiffs  could  not  re- 
cover damages  for  the  separate  assault  by  the  husband. 
These  decisions  were  clearly  erroneous.  The  recovery  in 
this  case  could  not  be  pleaded  in  bar  of  an  action  against 
the  husband  for  the  separate  assault* 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs ; 
and  the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 


Hiram  6.  Fcrrisi  plaintiff  in  error,  v.  David  Crow,  defen- 
dants in  error. 

Error  to  Hancock. 

A  fee-bill,  tft  ^^^e  the  fotce  and  effect  of  an  elcecution,  should  nm  in  the  name 

of  ^^Tke  People  of  the  StaU  of  JUindii.** 
The  Legislature  may  prescribe  its  own  means  for  the  collection  of  fee-bills,  but 

it  cannot  dispense  with  a  constitutional  provision,  which  becomes  a  matter  of 

substance  and  most  be  purdued» 

EjKOTMEJNT,  in  tile  Hancock  Circuit  Court,  brought  by  the 
plaintiff  in  error  Against  the  defendant  in  error,  and  heard 
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before  the  Hon.  Norman  H.  Purple^  at  the  September  term, 
1848,  when  a  judgment  was  rendered  against  the  plaintiff 
for  costs. 

So  much  of  the  evidence  as  relates  to  the  only  point  in 
controversy,  and  is  necessary  to  the  determination  of  the 
cause,  is  stated  in  the  Opinion  of  the  Court. 

C.  A.  Warren  4*  O.  C.  Skinner^  for  the  plaintiff  in  error,' 

made  the  following  points,  and  cited  the  Revised  Statutes, 
p.  261,  39. 

1.  A  fee  bill  is  not  made  an  execution  or  process,  but  it 
is  to  have  the  force  and  effect  of,  do  and  pezftrm  the  func- 
tions of  an  execution. 

2.  The  28th  section  provides  that  a  <^copy  or  transcript 
of  such  bill  of  costs  from  the  fee  book  shall  have  such  effect. 
That  process,  in  the  sense  contended  for,  as  prescribed  in 
the  Constitution,  is  not  intended  by  the  Legislature,  is  appa- 
rent from  the  29th  section,  where  its  object  will  be  seen  to 
differ  from  that  of  an  execution  which  might  have  been 
issued  with  it.  ' 

3.  The  Legislature  is  competent  to  provide  such  njeans 
as  its  wisdom  may  deem  expedient,  and  land  may  be  sold 
without  process,  either  by  judgment  alone,  by  decree,  by  the 
Master  in  Chancery,  by  precept,  as  in  modem  tax  sales,  or 
by  the  Auditor,  as  in  old  tax  sales.    Are  such  sales  all  void  ? 

The  fee  bill  would  be  neither  copy  or  transcript  of  costs 
in  book,  if  it  did  run  as  the  book  does  not,  "in  the  name  of 
the  People,"  &c. 

Process,  as  recognized  by  the  Common  La^,  ii  so  intend- 
ed by  the  Constitution. 

O.  H.  Browning  Sp  J\r.  Bushnetl,  for  the  defendant  ip 
error. 

The  fee  bill  under  which  the  sale  of  the  land  in  contro- 
versy was  made,  was  void,  as  not  running  in  the  name  of  the 
People,  as  required  by  the  Constitution.  R.  L.  42,  Art.  IV,  §7. 

The  fee  bill  is  by  the  statute  made  process.  When  deliv- 
ered as  an  execution,  it  is  declared  t  o  have  the  force  and 
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effect  of  an  execution,  ib.  296|  §§  6,  7,  8.  And  it  has,  in 
several  cases,  been  decided  by  this  Court  to  be  subject  to 
the  usual  incidents,  and  subject  to  the  yarious  statutory  pro- 
visions relating  to  executions.  Bre.  Ap.  16,  19,  20 ;  7%e 
People^  &c.  V.  Soper^  4  Scam.  660. 

An  execution  is  final  ^^process^^^  (3  Black.  Com.  279,)  or, 
as  it  is  sometimes  called,  a  judicial  writ.  2  Duer'sPrac.^86. 

Where  a  Constitution  or  a  statute  in  relation  to  Courts  or 
process,  &c.,  makes  use  of  technical  terms,  the  words  will 
be  taken  as  used  in  their  technical  sense.  Merchants  Bank 
V.  Cooky  4  Pick.  411 ;  Bedell  v.  Janney^  4  Gilm.  206.  The 
Common  Law  will  determine  their  meaning.  Ex  parte  Dot^ 
seyj  7  Ala.  303-4, 371 ;  Mat/o  v.  Wilson^  1  New  Hamp.  55, 56. 

There  is  hence  no  ambiguity  in  the  meaning  of  the  words 
^wrW^  or  ^^processy^  and  in  such  case  the  will  of  the  peo- 
ple, as  expressed  in  the  Constitution,. must  be  carried  out  by 
the  Courts.    S  Peters,  662 ;  3  A.  K.  Marsh,  489  ;  1  Pick.  45  ; 
ib.  250 ;  9  Porter,  266. 

The  requisition  of  the  Constitution,  that  writs  and  process 
shall  run  in  the  manner  specified,  is  not  open  to  equitable 
construction.  It  is  one  of  those  purely  arbitrary  regula- 
tions in  which  form  becomes  substance^  and  must  be  liter- 
ally pursued  in  the  manner  prescribed.  Bre.  4  ;  15  Verm. 
72 ;  22  Pick.  387 ;  1  East,  64 ;  1  Cowp.  32 ;  1  Scam.  323 ;  20 
Wend.  249;  11  Mass.  281. 

In  pursuance  of  these  principles,  the  question  now  before 
the  Court  has  been  frequently  decided  in  this  country.  In 
every  instance  where  the  question  has  arisen,  it  has  been  uni- 
formly decided  that  an  execution  or  writ  not  running  in  the 
name  of  the  People  or  State,  where  it  was  required  by  the 
Constitution,  is  null  and  void.  2  Gilm.  670 ;  1  New  Hamp. 
139 ;  9  Pick.  446  ;  1  Missouri,  537  ;  4  do.  27 ;  «  do.  227  ; 
1  Ark.  53;  ib.  131 ;  5  do.  104. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  This  was  an  action  of  ejeclmenty  and  the 
plaintiff,  in  deducing  title  to  the  land  in  questirn,  offered  in 
evidence  as  the  foundation  of  a  Sheriff's  deed,  a  judgment 
4ind  a  fee  bUl  under  which  the  land  had  been  sold. 
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The  fee  biU  was  a  copy  of  the  bill  of  costs  from  the  fee 
book  of  the  clerk,  and  eoatained  a  direction  to  th^  Sheriff 
to  collect  the  amount  thereoi^  but  did  not  run  in  the  name 
of  "  The  People  of  the  State  of  Illinois. "  The  Circuit 
Court  refused  to  admit  the  fee  bill  in  evidence,  whereby  tlie 
Sheriff's  deed  founded  upon  it  became  also  inadmissible^ 
and  the  plaintiff's  chain  of  title  being  thereby  broken,  judg- 
ment was  rendered  against  him  for  costs. 

The  plaintiff  assigns  for  error  the  refusal  of  the  Circuit 
Court  to  admit  the  fee  bill  in  evidence,  and  that  is  the  oi>ly 
point  in  the  case. 

The  Constitution  provides,  that  ^^  all  process,  writs  and 
other  proceedings,  shall  run  in  the  name  of  <The  People  of 
the  State  of  Illinois.' "  This  fee  bill  does  not  so  run,  but  it 
is  insisted  that  a/ee  bill  is  neither  process  nor  a  writ,  and 
that  if  it  run  in  the  name  of  the  ^^The  People,"  &c.,  it 
would  not  be  a  copy  of  the  bill  of  costs,  and  hence,  not  con- 
sistent with  the  28th  sec.  of  the  41st  ch.  Rev.  Stat.,  which 
authorizes  the  clerk  to  make  out  and  deliver  to  the  Sheriff, 
or  any  constable,  ^^  a  copy  or  transcript "  of  the  bill  of 
costs,  which  shall  have  the  force  and  effect  of  an  execution 
and  be  collected  as  such. 

Secondly,  that  the  Legislature  is  competent  to  prescribe 

fluch  means  a«  its  wisdom  may  suggest  for  the  collection  of 

>fee  bills. 

If  a  precept  issued  to  a  sheriff,  which  has  the  force  and 

effect  of  an  execution,  and  under  and  by  virtue  of  which, 
ithe  sheriff  collects  the  amount  of  money  therein  specified,  is 
neither  a  writ  nor  process,  we  are  at  a  loss  to  know  what  it 
is.  Literally,  it  answers  to  the  meaning  of  writ  or  process, 
and  in  law,  it  has  the  effect  of  an  execution,  which  is  cer- 
tainly a  writ  or  process,  if  there  be  such  words. 

It  is  a  misapprehension  to  suppose  that  the  fee  bill  would 
•cease  to  be  a  copy  of  the  bill  of  costs  because  it  had  prefixed 
to  it  the  words  <<  The  Pepple  of  the  State  of  Illinois.  "  It 
.might  as  well  be  contended  that  it  was  not  a  copy  because  it 
had  annexed  to  it  the  certificate  of  the  clerk,  and  a  direction 
to  the  sheriff  to  make  the  money,  which  appear  annexed  to 
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the  fee  bill  in  thii  very  case,  and  which  would  render  it  void, 
if  the  position  be  correct  that  the  fee  bill  must  be  a  copy  of 
the  bill  of  costs  from  the  fee  book  of  the  clerk,  having 
neither  beginning  nor  ending  to  show  what  it  is.  Such  is 
not  the  meaning  of  the  statute,  nor  is  a  fee  bill  any  the 
less  a  copy  of  the  items  of  costs,  because  it  has  prefixed  to 
it  the  words  <<  The  People  of  the  State  of  Illinois, ''  and 
has  annexed  at  the  foot  the  certificate  of  the  clerk,  stating 
it  to  be  »  copy  from  his  fee  book,  and  commanding  the  sher- 
iff to  make  the  money. 

As  to  the  authority  of  the  Legislature  to  prescribe  its  own 
means  for  the  coUcfction  of  fee  bills,  it  is  certain  that  when  a 
writ  or  process  is  issued  for  that  purpose,  it  cannot  dis- 
pense, if  it  would,  which  it*  has  not,  with  the  constitutional 
requirement  that  such  writ  or  process  must  run  in  the  name 
of  the  People.  This  is  not  a  question  that  admits  of  argu- 
ment. It  is  enough  that  the  Constitution  has  so  declared  ; 
why  it  has  so  provided  is  not  for  the  Courts  to  inquire,  nor 
is  it  in  the  power  of  the  Courts  to  dispense  with  the  require- 
ment. A  particular  form,  when  prescribed  by  the  Constita- 
tion,  becomes  matter  of  substance,  and  must  be  pursued. 

Although  we  feel  no  difficulty  in  determining,  upon  priiH 
ciple,  that  the  fee  bill  in  this  case  was  void,  and  therefore 
properly  excluded  when  offered  in  evidence,  still,  it  may  not 
be  amiss,  in  addition  to  an  authority  in  our  own  Court,  (fi 
Oilm.  660,)  to  refer  to  several  other  cases  decided  in  other 
States,  upon  similar  provisions  in  their  Constitutions. 

The  Constitution  of  Arkansas  declares  that  ^^all  writs  and 
otfier  process  shall  run  in  the  name  of  the  State  of  Arkan- 
sas. ''  Writs  which  did  not  so  run  were  held  void,  by  the 
Supreme  Court  of  that  State.  Gilbrtath  v.  Kujfkendallj  1 
Ark.  50 ;  EsteU  v.  Baay^  ib.  131. 

The  Supreme  Court  of  New  Hampshire,  in  the  case  of 
Hutchins  v.  Edson^  1  New  Hamp.  139,  in  construing  that 
clause  of  their  Constitution  which  requires  that  "  all  writa 
shall  be  under  the  seal  of  the  Court  whence  they  issue,  ^ 
held  that  a  writ  not  under  seal  was  <<  no  better  warrant  for 
an  arrest  than  a  piece  of  blank  paper, ''  and  that  <<an  Act  of 
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the  Legiftlatare  directing  the  Courts  ta  issue  writs  wiUioat 
seal  would  be  repugnant  to  the  Constitution,  and  roid. '' 

The  Constitution  of  Missourideplared,  ^aU  writs  and  pro- 
cess shall  run  in  the  name  of  the  State  of  Missouri.  "  The 
Courts  of  that  State  have  held,  in  a  number  of  cases,  that 
writs  which  did  not  so  run,  and  all  the  proceedings  founded 
upon  them,  were  void.  Fotokr  v.  fFatsorif  4  Missouri,  S7; 
Lmie  V.  Zt/Z/e,  6  do.  227. 

if  there  was  any  doubt  as  to  the  effect  of  omitting  to  make 
a  writ  or  process  run  in  the  name  of  the  People,  it  ought 
surely  to  be  removed,  by  reference  to  the  foregoing  decis- 
ions, made  by  different  State  Courts  upon  clauses  in  their 
Constitutions,  in  this  respect  precisely  analogous  to  that  in 
oar  own. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  afirmed. 


Hugh  W.  McGinnitt,  appellant,  v.  Pster  L.  LAGUERSivifB    fSTSi 

ei  al.,  appellees. 

•Appeal from  Peoria. 

hk  u  aetion  of  deftf^  it  wu  alleged  in  one  count  of  the  deelarttion,  that  the  de- 
fendant, at  &c.,  <^by  hU  promissory  note  of  that  date  by  him  made,  for  value 
received,  four  months  after  the  date  of  said  note  promised  the  said  plaintiffs 
to  pay  them  or  their  order  without  defalcation  the  sum  of  four  hundred  and 
ten  dollars,"  and  the  count  concluded  with  the  usual  refusal  and  request  to 
pay:  Hddf  that  the  count  was  sufficient,  and  not  bad  as  a  count  in  debt,  the 
word  '^promised"  not  being  used  by  way  of  averment,  but  as  a  description  of 
the  instrument  sued  on. 

Another  count  in  the  same  aetion  alleged  an  indebtedness  for  money  lent,  goods 
sold,  work  done,  &/i.,  and  concluded  with  an  averment  that  the  defendant  '^in 
eonsideratiiD  thereof  promised  the  plaintiffs  to  pay  them  said  last  sum  when 
thereunto  requested,"  Slc:  Held,  that  the  conclusion  made  it  a  count  in  a«- 
t»Mpffit«  the  word  ^'promised"  being  used  instead  of  ^^agreed." 

The  only  diatinguahing  feature  between  the  comm(»  counts  in  assumpsit  and  in 
debt  la,  that  in  the  former  action  the  word  ''promised'*  is  used,  and  in  the 
latter  the  word  ''agreed." 

Deit,  in  the  Peoria  Circuit  Court,  brought  by  the  appel- 
lees against  the  appellant,  und  heard  at  the  May  term,  1848, 
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before  the  Hon.  John  D.  Caton,  who  found  the  issues  for 
the  plaintiffs  below,  and  rendered  a  judgment  accordingly 
for  the  sum  of  $618  debt,  and  $179*30  damages.  The  de- 
fendant entered  a  motion  for  a  new  trial,  which  wa»  over- 
ruled. 

J.  Mannings  L.  B,  KnowUon  and  E,  O.  Sanger^  for  the 
appellant. 

In  this  case  a  count  in  assumpsU  is  misjoined  with  a  count 
in  debtj  for  which  cause  the  motion  in  arrest  of  judgB>ent 
3houId  have  been  sustained  by  the  Court  below. 

The  general  rule  is,  that  when  the  same  plea  may  be  plea- 
ded and  the  same  judgment  given  on  all  the  counts  of  the 
declaration,  or  wherever  the  causes  of  action  are  of  the  same 
nature  and  may  properly  be  the  subject  of  counts  in  the  same 
species  of  actioiy  they  may  be  joined;  otherwise,  they  can- 
not. 1  ChittyY  PI.  229;  I  Tidd's  Pr.  11;  ^ays  v.  Border Sy 
1  Gilm.  60. 

In  this  case,  if  judgment  had  been  rendered  on  the  count 
in  assumpsU  in  damages,  (the  proper  form,)  the  judgment 
would  have  been  arrested.  Heyl  v.  Siappj  3  Scam.  96; 
Mager  v.  Hutchinson^  2  Gilm.  270;  Howell  v.  Barrett^  3 
do.  434;  Jackson  v.  Haskelly  2  Scam.  666.  So  that  neither 
could  the  same  plea  be  pleaded  to  the  different  counts,  nor 
could  the  same  judgment  be  rendered  upon  them;  nor  do 
they  set  forth  different  causes  of  action,  in  the  same  species 
of  action. 

A  count  stating  that  the  defendant  was  indebted  to  the 
plaintiff  for  work  and  labor,  and  being  indebted  he  promised 
to  pay,  &c.,  is  not  a  good  count  in  debt^  and  cannot  be  joined 
with  counts  in  debt  1  Bouv.  Bac.  Abr.  71,  title,  Actions  in 
General^  (C);  Brill  v.  J^eelcy  6  Eng.  Com.  Law  R.  264. 

The  case  of  Brill  v.  JVeelcy  as  reported  by  Chitty,  18 
Eng.  Com.  Law  R.  180,  is  precisely  similar  to  the  present, 
where  for  the  misjoinder  of  assumpsit  and  debt,  the  declara- 
tion was  held  bad. 

And  this  defect  is  not  cured  by  the  verdict.  Cooper  v. 
Bisselly  16  Johns.  146;  Selby  v.  Hutchinson^  4  Gilm.  327; 
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Corbett  V.  Packington^  13  Eng,  Com.  Law  R.  170;  Tar- 
relU  V.  PagCy  3  Hep.  &  Munf.  118. 

O.  Peter  By  for  the  appellees* 

The  Opinion  of  the  Court  was  delivered  by 

Tbumbull,  J.  This  was  an  action  of  debi^  commenced  by 
the  appellees  against  the  appellant,  upon'a  proihissory  note 
and  an  account.  The  declaration  contains  two  counts,  the 
first  of  which  is  special  upon  the  note,  and  the  second,  the 
common  money  counts  for  goods  sold,  work  done,  &c.,  all  in 
one  count.  After  the  issues  were  found  ibr  the  appellees  in 
the  Court  below,  the  appellant  entered  a  motion  in  arrest  of 
judgment,  which  motion  was  overruled  and  judgment  en- 
tered in  favor  of  appellees  for  five  hundred  and  eighteen 
dollars  debt,  and  one  hundred  and  seventy  nine  dollars  and 
thirty  cents  damages.  ^ 

Several  errors  have  been  assigned,  only  one  of  which,  the 
overruling  the  motion  in  arrest  of  judgment,  we  deem  it 
necessary  to  notice,  as  that  is  decisive  of  the  case.  The 
declaration  commences  in  debt^  and  the  first  count  sets  forth 
that  the  appellant  on  a  certain  day  and  year,  at,  &c.,  ^^by  his 
promissory  note  of  that  date,  by  him  made,  for  value  re- 
ceived, four  months  after  the  date  of  said  note,  promised 
the  said  plaintiffs  to  pay  them  or  their  order  without  defalca- 
tion, the  sum  of  four  hundred  and  ten  dollars,"  and  con- 
cludes with  a  request  and  refusal  to  pay.  This  count  is 
sufficient.  It  sets  forth  the  legal  effect  of  the  note  sued 
upon,  and  the  liability  to  pay  arises  from  the  character  of 
the  instrument;  hence  the  usual  allegation,  ^^whereby  the  said 
defendant  then  and  there  became  liable  to  pay^  "&c.  was 
wholly  unnecessary.  Nor  is  the  count  bad  as  a  count  in  debt. 
The  "worA  promised  is  not  used  by  way  of  averment  to  show 
the  liability  of  the  party  to  pay,  but  as  descriptive  of  the  in- 
strument sued  upon. 

The  second  count,  however,  is  of  a  different  character. 
That  is  not  a  special  count  upon  a  contract  which  of  itself 
creates  a  debt  and  raises  a  liability  to  pay,  but  the  general  tn- 
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debitatus  count  upon  the  implied  promises  of  the  appellBnt,and 
after  setting  forth  that  the  appellant  was  indebted  to  the  ap- 
pellees in  a  certain  sum  of  money,  for  money  lent,  goods  sold, 
work  done,  &c.,  it  concludes  by  averring  that  the  appellant 
<^in  consideration  thereof,  promised  the  plaintiffs  to  pay  them 
said  last  sum  when  thereunto  requested,"  &c.  This  conclu- 
sion makes  the  second  a  count  in  assumpsit  ^ndmoX  in  debt. 
Had  the  pleader  intended  it  for  a  count  in  debt^  he  should 
have  used  the  word  agreed  instead  of  the  word  ^^promised,^ 
or  h£iVe  stated  the  liability,  so  as  to  have  avoided  the  uere  of 
the  latter  word.  This  case  comes  directly  within  the  decision 
madid  at  this  term  in  the  case  of  Cruikshank  v.  Broum, 
{aniej  76))and  because  of  the  misjoinder  of  counts  in  debt 
and  assumpsit  the  judgment  will  have  to  be  reversed.  So 
long  as  the  distinction  between  forms  of  action  is  kept  up, 
parties  must  observe  those  distinctions  or  abide  the  conse- 
quences. 

The  only  distinguishing  feature  between  the  common 
counts  in  assumpsit  and  in  debt  is,  that  in  thte  one  the  word 
promised  is  used,  and  in  the  other  it  is  not.  If  this  distinc- 
tion is  disregarded,  it^will  be  impossible  for  a  defendant  to 
know  from  the  declaration  in  which  form  of  action  he  is 
sued,  and  consequently  he  cannot  know  how  to  frame  his 
defence,  as  the  pleading  as  well  as  the  judgment  in  the  two 
actions  is  different,  and  what  would  be  a  good  defence,  as 
for  instance  the  statute  of  limitations  of  five  years,  if  the 
action  were  assumpsity  would  be  no  defence  if  tiie  action 
were  debt* 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  with  leave  to  the  appellees  to  amend  their 
declaration. 

JudgmtTit  reversed. 
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Ths  People  of  the  'State  of  Illinois,  for  the  use  of 
George  T.  Hoke,  guardian,  &c.  plaintiff  in  error,  v.  Jkf* 
person  Ammons,  defendant  in  error. 

Error  to  Clinton. 

1»  an  action  of  debt  upon  a  guardian's  bond^  for  the  purpose  of  sustaining  an 
issue  made,  the  appointment  of  a  second  guardian  signed  by  a  person  claim- 
ing to  be  a  Probate  'ustice  and  tested  with  a  scroll,  was  offered  in  evidence. 
There  was  no  certificate  from  him  that  he  had  no  official  seal,  nor  from  the 
Countj  Commissioners'  Clerk  of  his  official  capacity.  A  witness  was  called 
for  the  purpose  of  proving  the  handwriting  of  the  Probate  Justice,  and  that 
he  was  re'*ognized  and  acted  in  that  capacity,  as  well  as  that  there  bad  been 
no  public  seal  provided  for  his  office.  The  Court  did  not  permit  the  testi- 
mony to  be  given :  Held,  that  the  testimony  was  improperly  excluded,  as 
it  trould  have  shown  that  he  was  an  officer  d€  facto,  and  as  such,  hit  acta 
would  have  been  as  valid  and  binding  where  the  interests  of  third  persons 
or  the  public  were  concerned,  as  if  he  had  been  an  officer  dejurt. 

Debt  upon  a  guardian's  bond,  in  the  Clinton  Circtiit  Court, 
brought  by  the  plaintiffs  in  error  against  the  defendant  in 
error,  and  heard  before  the  Hon.  Gustavus  P.  Eoerner,  at 
the  May  term,  1847,  when  a  judgment  was  rendered  for  the 
defendant  for  costs. 

•T.  OUlespiej  for  the  plaintiffs  in  error. 

It  is  sufficient  to  prove  that  Vernor  was  the  Probate  Jus- 
tice of  the  Peace  of  Washington  County  de  facto.  Prit^ 
ehett  V.  The  People^  1  Gilm.  625.  The  fact  cannot  be 
inquired  into  collaterally. 

At  No.  82,  Appendix  to  the  Revised  Statutes,  page  686,  §  1 
it  is  provided  that  all  proceedings  had  before  Probate  Jus- 
tices under  the  laws  in  reference  to  minors,  &c.  shall  be  good 
evidence  in  any  other  county. 

Probate  Justices  may  use  private  seals  where  no  public 
jed  is  provided  for  them.    Rev.  Stat.  428,  §  11. 

B.  'Bondy  and  O.  Trwnhutty  for  the  defendant  in  error. 
It  was  necessary  for  the  plaintiff  to  have  shown,  by  a  cer- 
tificate from  the  County  Commissioners'  Clerk  of  Waskiftg-  ^ 
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ton  Countyi  under  the  seal  of  the  Court,  that  Yemor  was^ 
at  the  time  of  the  date  of  the  supposed  letters  of  guardian- 
ship.  Probate  Justice  for  that  county,  as  the  letters  vrere 
offered  in  evidence  in  another  county. 

No  private  seal  is  attached  to  the  paper,  nor  does  Yemor 
state  that  he  had  not  been  provided  ivith  a  public  seal  for 
said  office. 

The  case  of  Pritchett  v.  The  People^  cited  by  plaintiff's 
counsel,  has  no  application  here,  as  it  depended  on  a  differ- 
ent state  of  case. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.*  But  a  single  question  is  presented  by  this 
record.  Upon  the  trial  before  the  Court,  for  the  purpose 
of  sustaining  the  issue  presented  on  the  third  plea,  the 
plaintiffs  offered  the  original  appointment  of  Hoke,  as  guar- 
dian, signed  by  Z.  H.  Yemor  as  Probate  Justice  of  the 
Peace  of  Washington  county,  and  tested  in  his  name  with  a 
scroll  attached.  There  was  no  certificate  by  the  Probate 
Justice  that  he  had  no  official  seal,  nor  was  there  any  certif- 
icate from  the  Clerk  of  the  County  Commissioners'  Court 
that  he  was  the  Probate  Justice.  To  obviate  these  difficul- 
ties, the  plaintiffs  offered  to  prove  by  a  witness,  that  he  was 
well  acquainted  with  Yemor,  and  his  handwriting,  and  at 
the  time  of  said  appointment  and  for  some  time  before  and 
after,  he  was  the  Probate  Justice  of  the  Peace  of  Washing- 
ton county,  and  was  universally  recognized  and  acted  as 
such,  and  that  his  signature  to  the  letter  of  appointment 
offered  wag  genuine,  and  that  there  was  no  public  seal  pro- 
vided for  said  Probate  Court.  This  evidence  was  ruled  out 
by  the  Court  and  the  letter  of  appointment  rejected,  to 
which  the  plaintiff  excepted. 

The  law  of  4th  March,  1837,  providing  for  the  election 
of  Probate  Justices  of  the  Peace,  does  not  provide,  nor  does 


*Trumbull,  J.  having  been  of  coansel  in  this  case,  took  no  part  in  its  de- 
cision. 
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it  contemplate,  that  they  shall  have  a  public  seal,  and  this 
letter  of  appointment  was  issued  long  before  the  passage  of 
the  law  of  March  1,  1845,  which  authorizes  them  to  maka 
certain  certificates  under  such  a  seal.  The  latter  law  not 
having  been  ia  force  at  the  time  the  appointment  was  made 
which  wa»  oitered  in  evidence,  can  have  no  effect  upon  it. 
It  was  the  original,  and  not  a  certified  copy,  that  was  offer- 
ed, which  was  not  required  to  be  under  an  official  seal. 

There  is  no  law  making  the  certificate  of  the  County 
Commissioners'  Clerk  the  only  evidence  of  the  official  char- 
acter of  the  person  professing  to  act  as  Probate  Jastice. 
We  have  no  doubt  it  was  competent  to  prove  he  was  such 
Justice  by  parol,  when  the  question  arose  between  third 
persons,  and  that  in  such  a  case  such  proof  is  just  as  satis- 
factory as  the  Clerk's  certificate.  The  proof  offered  would 
have  shown  that  he  was  an  officer  defacto,  and  as  such  his 
acts  were  as  binding  and  valid,  when  the  interests  of  third 
persons  or  the  public  were  concerned,  as  if  he  had  been  an 
officer  dejure.  The  People  v.  Collins y  7  Johns.  648  ;  il/c- 
Intyre  v.  Turney^  9  do.  135 ;  Berryman  v.  Muscy  4  T.  R. 
366 ;  Gilliam  v.  Reddick,  Iredell,  365  ;  Fowler  v.  Bebee^  9 
Mass.  331 ;  Lowell  v.  Flinty  20  Maine,  (7  Shepley,)  404; 
and  ini  this  Court,  Schlencker  v.  Bisleyj  3  Scam.  485.  Had 
the  question  arisen  directly  in  a  suit  against  the  Justice  find 
his  right  to  the  office  involved^  the  rule  would  have  been  dif- 
ferent. 

In  this  case,  it  may  have  been  true  that  there  was  some 
defect  in  his  title  to  the  office,  which  would  have  rendered 
it  impossible  to  procure  the  certificate  showing  that  he  was 
an  officer  dejure.  If  that  were  so,  a  third  party  should  not 
have  been  prejudiced  by  it.  The  case  of  Prikhelt  v.  The 
People^  1  Gilm.  525,  is  precisely  in  point.  Whenever  the 
acts  of  an  officer  de  facto  are  valid  and  binding  upon  the 
parties,  then  from  necessity,  it  must  be  sufficient  to  prove 
that  he  is  such  officer.  Any  other  decision  Vould  destroy 
the  rede. 

Tbe  Court  erred  in  excluding  the  evidence  offered  to 
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prove  that  Vernor  was  the  acting  Probate  Justice  of  the  Peace 
of  Washington!  county  at  the  time  he  issued  this  letter  of  ap« 
pointment,  for  which  reason  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


DaVid  a.  Smii^,  surviving  partner,  4*c.  appellant,  v.  Jobm 

P.  Sinclair,  appellee. 

Jlppealfrom  Greene* 

The  assignee  of  a  sabsequent  mortgagei  seeking  to  redeem  from  a  foreclosure 
under  a  prior  mortgage  tj  ^hich  he  was  not  a  party,  is  not  bound  to  pay  for 
improvements  made  upon  the  land  by  the  purchaser  under  the  decree  of  fore- 
closure after  the  filing  of  the  bill  to  redeem. 

Improvements  by  a  mortgagee  in  possession  have  sometimes  been  allowed  and 
sometimes  not,  such  allowance,  however,  being  made  to  depend  upon  the 
particular  circumstances  of  the  case,  and  is  considered  rather  as  an  excep- 
tion to  a  general  rule  than  the  rule  itself. 

Bill  in  Chancery,  in  the  Greene  Circuit  Court,  brought 
by  the  appellant  against  the  appellee,  and  heard  before  the 
Hon.  Samuel  D.  Lock  wood,  at  the  April  term,  1848,  when 
a  decree  was  rendered  in  favor  of  the  appellee  for  $483*76, 
for  a  conveyance,  &c. 

• 

The  following  is  a  history  of  the  case : 

On  the  27th  of  April,  1838,  the  father  of  the  appellee 
mortgaged  to  John  Caldwell  the  east  half  of  the  south-west 
quarter  of  section  fifteen,  in  township  ten  north,  of  range 
eleven  west,  to  secure  the  payment  of  $298*80.  This  mort* 
gage  was  foreclosed,  the  mortgagor  being  the  only  party 
defendant,  and  the  assigaees  of  the  mortgagee  the  only  par- 
ties complainant.  The  appellee  became  the  purchaser  of 
the  mortgag^ed  premiseli  ott  the  lOtli  0f  September,  1844, 
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which  were  conveyed  to  him  by  the  Commissioner.  On  the 
10th  of  August,  1838,  the  father  conveyed  to  his  son  (who 
was  then  under  age,)  voluntarily  and  fraudulently,  the  fore- 
going and  other  tracts  of  land. 

On  the  22d  of  August,  1838,  and  for  a  consideration  ^ 
which  had  accrued  some  months  before,  the  father  made  a 
note  and  mortgage  to  one  Zachariah  Jones  for  $600,  con- 
veying the  tract  of  land  before  specified,  and  another  tract 
of  80  acres.  At  the  April  term,  1844,  of  the  Greene  Cir- 
cuit Court,  in  a  suit  of  said  Joues  to  the  use  «f,  &c.  against 
the  said  father  only,  a  decree  of  foreclosure  of  said  mort- 
gage was  rendered,  and  in  June,  1844,  Hardin  &  Smith,  as 
joint  tenants  and  not  tenants  in  common,  became  the  pur- 
chasers of  the  same,  which  were  conveyed  to  them.  They, 
on  the  12th  of  August,  1845,  filed  a  bill  to  redeem  the  tract 
of  land  first  above  specified  from  the  appellee,  and  to  set 
aside  the  conveyance  to  him  by  his  father,  as  far  as  it  inter- 
fered with  their  rights  under  their  said  purchase  in  June, 
1844.  The  appellee  was  served  with  a  summons  to  answer 
on  the  14th  August,  1846,  and  filed  his  answer  on  the  17th 
of  December,  1845,  to  which  said  Hardin  &  Smith  filed  a 
replication  on  the  1st  of  April,  1846.  At  the  September 
term,  1846,  leave  of  Court  was  obtained  to  amend  the  bill 
and  afterwards  Smith  suggested  the  death  of  Hardin,  and 
filed  an  amended  bill,  claiming  an  account  from  the  appel- 
lee of  the  rents  and  profits  while  in  possession  of  the  tract 
of  land  first  above  described.  He  filed  an  answer  to  the 
amended  bill  denying  the  right  of  the  claimant  to  have  such 
account  stated,  denying  the  complainant's  right  to  redeem, 
and  claiming  that  if  the  complainant  had  such  right,  the  de* 
fendant  was  entitled  to  payment  for  valuable  improvements 
made  on  the  land. 

At  the  September  term,  1847,  there  was  an  interlocutory 
decree,  referring  to  the  Master  a  statement  of  account  of 
what  was  due  on  the  Caldwell  note  and]  mortgage,  the 
Talue  of  the  rents  and  profits  of  the  mortgaged  land  since 
the  defendant  was  in  possession  of  the  same,  and  the  perma- 
nent and  valuable  improvements  he  made  on  the  same,  and 
when  they  were  respectively  made, — the  parties  reaerving 
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the  right  to  except  to  any  report  the  Master  might  make  in 
the  premises.  During  the jnext  vacation,  in  the  absence  of 
the  parties,  on  the  1st  of  November,  1847,  he  stated  the  ac- 
count, allowing  the  defendant,  amongst  other  items,  4>^^ 
for  draining,  fencing  and  breaking  twenty  Mres  of  the  tract 
of  land  first  above  named,  between  the  1st  of  September, 

1846,  ^d  the  1st  of  September,  1847-^  the  greater  part  in 

1847.  On  the  coming  in  of  the  Master's  report,  at  the  April 
term,  1848,  the  complainant  excepted  to  the  allowance  of 
the  said  item  of  $200,  which  exoeption  was  disallowed  and 
the  complainant  excepted  to  such  disallowance  of  his  said 
exception,  and  the  Court  decreed  that^he  complainant  had 
a  right  to  redeem,  &c.  and  to  have  conveyed  to  him  a  cer- 
tain tract  of  land  fraudulently  conveyed  to  defendant  by  his 
said  father^  |tc. 

2).  Jl.  Smithy  pro  se. 

The  only  error  relied  upon  by  the  appellant  is  the  disal- 
lowance of  his  exception  to  the  Master's  report,  so  ilar  as 
regards  the  said  item  of  $200  for,  &c.  as  aforesaid.      ^ 

3?he  doctrine  involved  in  thit  assignment  of  error  is  dis- 
cussed in  4  Kent's  Com.  167,  and  note,  (6th  ed.)  and  from 
the  following  cases  there  referred  to :  Moore  v.  Cabhj  1 
Jofins.  Ch.  R.  386;  Rmsett  y^  Blake,  2  Pick.  605;  Dmigh- 
erty  v.  McColgan^  6  Gill  &  Johns.  276. 

It  is  respectfully  contended  that  allowance  lo  a  mortga- 
gee, or  his  assignee,  for  permanent  improvements  made  du- 
ring the  pendency  of  a  suit  to  redeem,  by  one  having  right 
to  redeem,  is  unprecedented  and  illegal. 

W,  Thomas,  for  the  appellee. 

The  Mvgnment  of  errors  brings  before  the  Court  but 
one  question,  viz :  was  the  sum  of  two  hundred  dollars  prop- 
erly allowed  ? 

In  the  case  in  1  Johns.  386,  the  mortgagor  recovered  in 
ejectment,  and  made  improvements  not  allowed  upon  bill  to 
redeem  in  behalf  of  mortgagor;  no  foreclosure  or  sale,  nor 
«ents  growinf  out  o( improvements.     The  defendant  was  a 
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voIuAteet.  In  the  case  before  the  Court,  there  was  a  de- 
cree of  foreclo&ure  and  of  sale,  possession  was  taken  under 
that  sale,  improvements  made,  and  rents  allowed  upon  the 
whole. 

In  2  t^ick.  605,  the  action  was  brought  on  the  14th  June, 
1819,  and  the  improvements  made  in  the  autumn  of  1819, 
pending  the  action.     There  was  no  sale  under  the  mortgage. 

6111  &  Johns.  276.  The  general  rule  is  not  without  ex- 
ceptions; that  mortgagor  is  not  entitled  to  compensation. 
Here  the  mortgage  executed ;  reasons  not  applicable,  &c. 
Billlto  redeem  was  filed  on  the  12th  of  August,  1845,  and 
claim  to  rent  was  asserted  on  the  22nd  of  September,  1^47. 

There  is  a  diversity  of  opinion  upon  questions  of  payment 
for  improvements,  &c.  Lasting  improvements  in  building 
have  been  allowed  in  England  under  peculiar  circumstan*> 
ces,  &c.    4  Kent,  166,  &c. 

In  Entree  v.  Graves,  I  Vernon,  138,  there  was  a  decree 
for  lasting  improvements.  In  TalboU\.  BradhiU,  Ibid.  183, 
there  was  the  same  decree. 

T|ie  case,  stript  of  all  unnecessary  verbiage,  amounts  to 
this  :  The  defendant  held  a  mortgage  as  assignee  ;  without 
notice,  actual  or  constructive  of  the  existence  of  a  junior 
mortgage,  he  obtains  a  decree  of  foreclosure,  purchases 
property  and  enters  into  posJession.  ^  Afte'r  several  years, 
the  plaintiff  brings  a  suit  to  redeem,  but  makes  no  claim 
for  rents  and  profits  on  suggestion  of  possession,  &c. 
After  improvements  are  made,  another  bill  is  filed,  bringing 
this  matter  before  the  Court,  and  though  it  is  admitted  by  the 
shape  of  the  record,  that  defendant  should  be  paid  for  im- 
provements before  suit,  yet  not  after. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  The  only  question  in  this  casail^  whetber 
the  assignee  of  a  subse()uent  mortgage  seeking  to  redeem 
from  a  foreclosure  under  tt  prior  mortgage  to  which  he  was 
not  a  party,  is  bound  to  pay  for  improvements  made  upon 
the  land  by  the  purchaser  under  the  decree  of  foreclosure 
after  the  filing  of  the  bill  to  redeem. 
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The  Master  in  stating  the  accounts  'between  the  parties, 
allowed  the  appellee  two  hundred  dollars  for  improvements 
made  under  such  circumstances,  an^^  his  report  was  ap- 
proved by  the  Court. 

This  was  clearly  erroneous.  After  bill  filed,  the  appellee 
had  full  notice  of  appellant's  intention  to  redeem,  and  if^ 
under  such  circumstances,  he  went  on  to  make  improvements 
by  clearing  and  reducing  to  cultivation  a  portion  of  the  land, 
he  acted  as  a  volunteer,  and  it  would  be  unjust  to  compel  the 
appellant  to  pay  for  such  improvements. 

To  allow  for  improveraeutfr  made  under  such  circumstan- 
ces would  be  establishing  a  principle  that  would  put  it  in  the 
power  of  tl)e  mortgagee  in  possession  in  many  instances, 
even  after  suit  brought,  to  defeat  the  redemption  alto- 
gether, by  milking  improvements  that  the  party  entitled  to 
redeem  could  never  pay  for. 

The  law  will  not  allow  one  person  to  make  another  bi^ 
debtor  in  this  way.  New-  improvements  made  by  a  mortga- 
gee in  possession  have  sometimes  been  allowed  and  some- 
times not.  When  allowed,  the  allowance  is  made  to  depend 
upon  the  par^cular  circumstances  of  the  case,  and  is  con- 
sidered rather  as  ian  exception  to  a  general  rule  than  the 
rule  itself.  4  Kent's  Com.  167,  and  note;  1  Johns.  Ch.  R. 
387 ;  10  Paige,  49 ;  6  Gill  and  Jphns.  275. 

We  know  of  no  case  nor  have  we  been  referred  to  any, 
where  a  party  entitled  to  redeem  has  been  charged  with 
improvements  made  after  suit  brought  to  redeem. 

In  this  case  no  complaint  is  made  of  the  allowance  for 
repairs  and  improvements  made  before  complainant  filed  his 
bill.      . 

The  de^^ee  of  the  Circuit  Court  is  reversed  at  the  costs 
of  the  appellee  and  the'  eause  remanded,  with^directions  to 
have  the  accounts  between  the  parties  re-stated,  so  as  to  re- 
ject the  claim  of  defendant  for  clearing  and  improving  land 
since  this  suit  was  instituted,  and-also  so  as  to  disallow  the 
iacreased  rents  and  profits  arising  from  the  land  in  conse- 
quence of  improvements  made  since  that  time. 

Decree  reversed. 
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John  L.  MarinbR)  Appellant,  v.  Hirah  Saunders,  appellee. 

Appeal /ram  FuUon. 

As  a  general  rule,  when  a  paper  from  its  ownership,  nature  and  objects,  has  a 
particular  place  of  deposit,  or  where,  from  the  evidence  it  is  shown  to'bave 
been  in  a  particular  place  or  in  particular  hands,  then  that  place  must  be 
searched  by  the  witness  proving  the  loss  with  the  utmost  good  faith,  and  as 
thoroughly  and  vigilantly  as  if,  were  it  not  found,  its  benefit  would  be  lost; 
or,  in  the  other  case,  the  person  into  whose  hands  the  paper  has  been  traced, 
must  be  produced.  The  evidence  must  satisfy  the  Court  that  the  paper  is 
destroyed,  or  cannot  be  found. 

Tlie  highest  and  most  satisfactory  degree  of  secondary  evidence  is  ttk  oflke 
copy,  or  a  certified  copy  of  a  deed  from  the  recorder's  office,  and  when  tuch 
certified  transcript  of  the  record  of  a  deed  is  offered,  the  statute  dispenses 
with  the  strict  proof  of  the  loss  of  the  original,  which  is  required  by  the 
Common  Law,  and  the  party  is  only  required  to  satisfy  the  Court  that  it  is 
not  in  his  power  to  produce  it,  as  where  it  is  shown  to  be  in  the  possession 
of  the  opposite  party,  who,  upon  proper  notice,  refuses  to  produce  it. 

The  certificate  and  acknowledgment  of  a  deed  from  a  feme  covert  to  convey  her 
own  lands  is  as  much  an  essential  part  of  the  execution  of  the  deed  as  her 
seal  and  signature,  and  without  it,  the  law  presumes  that  it  was  obtained  by 
fraud  or  coercion. 

The  execution  of  a  lost  deed  must  be  quite  as  strictly  proved  as  if  the  deed  were 
produced  in  Court. 

If  a  subscribing  witness  to  a  deed  reside  out  of  the  jurisdiction  of  the  Court,' 
h»  need  not  be  produced. 

The  best  accessible  evidence  must  be  produced,  whether  it  be  of  a  primary,  or 
of  a  secondary  character. 

Ejectment,  in  the  Fulton  Circnit  Conrt,  brought  By  the 
appellee  against  the  appellant,  and  heard  at  the  March  term, 
1848,  before  the  Hon.  Norman  H.  Purple  and  -a  jury,  wl^^n  a 
verdict  and  judgment  were  rendered  for  the  plaintiff  below. 

So  much  of  the  evidence  in  the  cdse  as  was  material  to 
the  determination  of  the  questions  of  law  raised  by  icounsel, 
will  be  found  in  the  Opinion  of  the  Court. 

R.  S.  Blackwellj  and  C.  B.  Lawrence^  for  the  appellant. 

1.  Where  a  party  brings  ejectment  for  land,  averring  that 
he  is  ^^seized  in  his  own  demesne  as  of  fee,"  he  makes  an 
affirmative  allegation  which  he  must  prove  upon  the  trial  by 
the  highest  and  best  evidence  in  his  possession  or  powers  2 
Grcenl.  Ev.  251,  §  303. 
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It  is  an  established  rule  of  the  Common  Law,  that  no  es- 
tate of.freehold  can  pass  but  by  deed.  Jackson  v.  fFoody  12 
Johns.  73 ;  Rev.  Stat.  102,  §  1. 

Therefore  the  best  evidence  in  support  of  his  allegation 
of  seizin  ifi  fee^  is  deeds  and  other  documentary  evidence  of 
title.  These  are  always  presumed  to  be  in  his  possession  or 
power,  and  can  be  easily  produced.  Jdason  v.  Parky  3 
Scam.  533, 4 ;  Jackson  v.  Toddy  3  Johns.  303. 

If  he  withholds  the  better  evidence,  the  law  presumes 
that  if  produced,  it  would  make  against  the  plaintiff.  1 
Greenl.  Ev.  97,  §  82 ;  Tayloe  v.  RiggSj  1  Peters,  595. 

But  where  such  evidence  is  shown  to  be  unattainable,  the 
presumption  of  fraud  ceases,  and  secondary  evidence  is  ad-^ 
mitted  of  necessity.     U,  S.  v.  Doebler^  1  Baldwin,  621. 

Proof  of  the  existence  or  due  execution,  and  loss  of  title 
papers,  is  sufficient  to  lay  the  foundation  for  the  introduction 
of  Secondary  evidence.     1  Greenl.  Ev.  623,  §  558. 

This  evidence  is  addressed  to  the  Court,  who  are  to  de- 
termine as  to  its  sufficiency.  Jackson  v.  Frier ^  16  Johns.  193. 

The  loss  bf  the  instrument  is  usually  proved  by  circum- 
stantial evidence,  direct  evidence  being  but  seldom  attune 
able.     Taunton  Bank  v.  Richardson^  5  Pick.  442. 

The  circumstances  usually  relied  upon  to  establish  th« 
loss  of  the  instrument,  is  diligent  search  in  those  places 
where  it  would  most  likely  be  found,  and  such  is  the  char- 
acter of  the  evidence  introduced  and  relied  upon  in  the  trial 
o'' the  case  at  bar.  Palmer  v.  Logan^  3  Scam.  56 ;  Rogers 
V   Miller^  4  do.  334. 

Is  the  evidence  offered  in  this  case  sufficient  to  establish 
t!  e  loss  of  the  deeds  ?  Unless  it  is,  the  Court  below  erred 
in  permitting  evidence  of  their  execution  and  contents  to  go 
to  the  jury.  Rees  v.  Lawless^  4  Littell,  219 ;  Jackson  ▼. 
Frier y  16  Johns.  193. 

Where  there  are  suspicion?  circumstanceif,  the  Courts  are 
more  strict  in  requiring  proof  of  loss.     Renner  v.  Bank  of 

Cokmbiaj  5  Peters  Cond.  R.  700 ;  Minor  v.  Tillotson,  7 
Peters,  99;  5  Eng.  Com.  Law  R.  291. 
All  places  where  the  supposed  deed  ^ould  most  probably 
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be  found  must  be  thoroughly  searched.  Jackxon  v.  Has' 
broucky  12  Johns.  192 ;  Dan  ▼.  Brown,  4  Cowen,  483. 

And  all  persons  who  woiUd  probably  know  anything  about 
the  lost  instrument  must  be  inquired  of.  Jackson  v.  Has- 
braucky  12  Johns.  192 ;  2  Eng.  Com.  Law  R.  328. 

Presumption  that  deed  is  in  hands  of  Walters'  executor  or 
tbe  guardian  of  Ruth  Walters,  because  legally  entitled  to  it. 
Kent  V.  Weldy  2  Fairf.  461. 

Hearsay  evidence  of  low  is  inadmissible.  The  King  v. 
Inhabitanis  of  Denio,  14  Eng.  Com.  Law  R.  102;  Chapin 
V.  Taft,  18  Pick.  379 ;  Dan  v.  Brown,  4  Cowen,  483 ;  •tfn- 
geil  v.  Fetton,  8  Johns.  149. 

The  persons  who  made  the  search  must  be  called.  Taun- 
ton  Bank  ▼.  Richardson,  6  Pick.  436;  Jackson  v.  Cris,  11 
Jehntf.  437. 

Where  the  instrument  is  traced  to  the  hands  of  a  partic- 
ular person,  he  must  be  called  and  sworn  to  give  an  account 
of  it.  7%c  King  v.  The  Inhabitants  of  Casileton,  6  T.  R. 
236 ;  3  Johns.  300;  Parkins  v.  Cobbett,  11  Eng.  Com.  Law 
R.  394;  The  King  v.  The  Inhabitants  of  Denio,  14  do. 
102 ;  Jackson  v.  Hasbrouck,  12  Johns.  192 ;  Woods  v. 
Garrett,  11  New  Hamp.  442  ;  Poignaud  v.  Smith,  8  Pick. 
278 ;  The  Governor  v.  Barkley,  4  Hawks,  20,  cited  in  2  U. 
S.  Dig.  265,  §  1410. 

2.  The  execution  of  the  originals  ought  to  have  been 
proved,  before  evidence  of  their  contents  was  admissible. 
EUmendorf  v.  Carmichael,  3  Littell,  479  ;  Jackson  v.  Frier, 
.16  Johns.  196  ;  3  do.  300. 

The  subscribing  witnesses  should  have  been  produced  to 
prove  the  execution  of  the  lost  deed.  1  Greenl.  Ev.  636, 
;  §  669;  ib.  643,  §  676 ;  Gillespie  v.  Osburn,  3  A.  K.  Marsh. 
80 ;  WhUtemore  v.  Brooks,  1  Greenl.  57 ;  Morgan  v.  Mar- 
8haU,  7  J.  J.  Marsh.  317  ;  Griffith  v.  Husten,  7  do.  387  ; 
Kelsey  v.  Hammer,  18  Conn.  317,  3l8 ;  GiUis  v.  Smither, 
8  Eng.  Com.  Law  R.  460 ;  Kimball  v.  Morrill,  4  Greenl. 
370 ;  4  Cowen,  489« 

3.  The  next  best  evidence  was  a  copy  from  the  record,  and 
should  have  been  produced ;  the  parol  evidence  was  there- 
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fore  inadmissible.  Brewster  v.  CourUrymany  12  Wend.  446; 
2  Peters'  Dig.  222,  §  767;  ib.  233,  §  772;  Cowan  v.  The 
Slate,  4  Blackf.  241 ;  Bhind  v.  Wilkinson^  2  Taunt.  237 ; 
Hilts  V.  Colvin,  14  Johns.  182;  1  Greenl.  Ev.  §  84,  note; 
Dunlap  v.  Berry ,  4  Scam.  330 ;  Benner  v.  Bank  of  Column 
bia,  6  Peters'  Cond.  R.  700 ;  United  Stales  v.  Briiton,  2 
Mason,  464,  cited  in  6  Peters'  Cond.  R.  261,no/ey  Biggs  v.* 
Tayloej  9  Wheat.  483 ;  5  Peters'  Cond;  R.  647. 

4.  The  evidence  of  the  contents  of  the  lost  deed  was  too 
vague  and  uncertain  to  warrant  the  jury  in  rendering  a  ver- 
dict for  the  appellee.  United  States  v.  Britton,  2  Mason, 
464 ;  6  Peters'  Cond.  R.  261 ;  Tayhe  v.  B^gs,  1  Peters,  600. 

6.  The  declaration  avers,  and  the  verdict  finds  that  ap- 
pellee was  seized  in  fee.  The  evidence  does  not  disclose 
what  interest  he  had  in  the  premises,  and  the  verdict  is  there- 
fore clearly  not  warranted  by  the  testimony. 

6.  The  plaintiff  claims,  and  the  verdict  finds  for  him  title 
to  the  whole  tract  of  land.  The  evidence  only  shows  hia 
title  to  an*  undivided  moiety. 

The  patentee  conveyed  to  Hooney  and  wife.  The  law  is 
well  settled  that  a  conveyance  to  husband  and  wife  does 
not  constitute  them  joint  tenants  or  tenants  in  common;  they 
constituting  but  one  person  in  law,  they  cannot  take  by 
moieties,  but  both  are  seized  of  the  entirety,  the  conse- 
quence of  which  is,  that  neither  can  alien  without  the  con- 
sent of  the  other,  and  on  the  death  of  one,  the  estate  survives 
to  the  other.  2  Black.  Com.  182  ;  Coke's  Litt.  187 ;  Doe, 
ex  dem.  Freestone  v.  Parrott,  5  T.  R.  652 ;  SJiaw  v.  Her-^ 
sey^  Mass.  621 ;  Fox  v.  Fletcher ,  8  Mass.  274 ;  Jackson  v. 
SievenSf  16  Johns.  116 ;  Sergeant  r.  Steinberger,  1-4  Ohia 
Cond.  R.  372;  Boss  v.  Qarrison,  1  Dana,  36;  Motley  ▼.- 
WhtUemore,  2  Dev.  &  Bat.  637 ;  Doe  v:  Howland,  8  Cowen, 
277  ;  Den  v.  Hardenburg,  6  Halst.  42. 

It  nowhere  appears  ih  evidence  that  Mooney  and  wife  ex- 
ecuted and  acknowledged  the  deed  to  Walters  in  due.  form 
of  law,  and  that  she  was  of  age  at  the  time  the  deed  was 
executed.  This  must  appear  or  her  interest  does  not  pass. 
Territorial  Laws,  1807,  p.  97--8 1  ElHoU  v.  Piersoll,  1  Peters, 
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3S8;  Hepburn  v.  Dubois^  12  Peters,  346;  Leans  v:  Water Sy 
3  Har.  &  McHen.  430 ;  Payne  v.  Parker^  1  Fairf.  178 ; 
Rhea  V.  Rhenner^  1  Peters,  109. 

■ 

O.  H*  Browning  4*  A*.  BuskneU^  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  We  are  first  to  inquire  whether  the  proof  of 
the  loss  of  the  two  deeds,  from  McCoy  to  Mooney  and  wife, 
and  from  them  to  Walters,  waisi  sufficient  to  admit  secondary 
evidence  of  ik^it  contents.  The  plaintiff  swore  that  the 
deeds  were  never  in  his  possession,  although  he  had  been  in 
pursuit  of  them  for  four  years;  that  he  had  searched  in  the 
Recorder's  office,  where  he  was  informed  that  one  Gerald 
might  have  had  them;  on  applying  to  Gerald  he  was  informed 
that  the  deeds  had  been  taken  from  the  Recorder's  office 
by  the  agent  of  Walters,  to  take  them  to  him  in  New  York, 
and  that  the  agent  had  died  in  Indiana  on  his  way  thither; 
that  he  had  sent  an  agent  to  New  York  to  obtain  proof  on 
another  branch  of  the  case,  and  to  inquire  of  the  guardian 
of  Ruth  Walters  for  these  deeds,  who  was  unable  to  find 
them.  He  then  employed  an  agent  in  New  York  who  wrote 
him  that  he  had  made  a  thorough  search  for  the  deeds,  but 
without  success.  He  made  no  personal  examination  except 
at  the  Recorder's  office.  Bryant,  the  agent,  swore  that  he 
went  to  New  York  and  inquired  of  the  guardian  of  Ruth  for 
the  deeds,  who  stated  that  he  could  not  find  them  after  dili- 
gent search.  Upon  this  the  Court  admitted  secondary  evi- 
dence of  their  contents.  , 

From  the  nature  of  the  sidbject  there  is  some  difficulty  in 
laying  down  a  general  rule,  defining  the  extent  and  vigilance 
of  the  search  which  a  party  teust  make,  before  the  Court 
may  conclude  that  the  paper  is  destroyed- or  lost,  so  as  to 
admit  secondary  evidence  of  its  contents.  As  a  general 
rule,  however,  we  may  say,  that  when'from  the  ownership, 
nature  or  objects  of  a  paper,  it  has  properly  a  particular 
place  of  deposit,  or  where  from  the  evidence  it  is  shown  to 
have  been  in  a  particular  place  or  in  particular  hands,  then 


118  SPRINGFIELD. 


Mariner  v.  Saunders. 


that  place  must  be  searched  by  the  witness,  proving  the 
loss,  or  the  person  produced  into  whose  hands  it  has  been 
tracep.  The  extent  of  the  search  to  be  made  in  such  place 
or  by  such  person,  must  depend  in  a  great  degree  upon  cir- 
cumstances. Ordinarily,  it  is  not  sufficient  that  the  paper 
is  not  found  in  its  usual  place  of  deposit,  but  all  the  papers 
in  the  office  or  place  should  be  examined.  But  this  need 
not  always  be  done,  when  from  the  extent  of  th^  archives 
or  office,  it  would  be  impracticable,  and  the  order  in  which 
it  is  kept  a  more  limited  examination  is  equally  satisfactory. 
In  all  cases  the  search  must  be  made  with  the  utmost  good 
faith,  and  should  be  as  thorough  and  vigilant,  as,  if  the  paper 
were  not  found,  its  benefit  would  be  lost.  On  the  whole,  the 
Court  must  be  satisfied  that  the  paper  is  destroyed,  or  can- 
not be  found.  It  is  true,  the  party  need  not  search  every 
possible  place  where  it  might  be,  for  then  the  search  might 
be  interminable;  but  he  must  search  every  place  where 
there  is  a  reasonable  probability  that  it  may  be  found.  Nor 
must  he  produce  every  man  upon  the  stand,  into  whose 
hands  rumor  alone  may  have  traced  it,  for  if  the  inquiry  is 
only  suggested  by  hearsay,  it  may  be  answered  by  hearsay. 
If,  on  the  other  hand,  legal  testimony  shows  it  to  have  been 
in  a  particular  place,  or  if  the  natural  and  legitimate  pre- 
sumption is  that  it  is  in  certain  hands,  then  it  must  be  proved 
by  legal  evidence  that  it  is  not  there. 

We  are  aware  that  some  cases  may  be  found  which  seem 
to  tolerate  looser  practice;  but  so  far  from  establishing  a 
general  rule,  they  serve  to  admonish  us  of  the  danger  of  de- 
partipg  from  well  established  legal  Miles,  with  the  hope  of 
meeting  justice  in  a  particular  case. 

In  the  case  of  Minor  v.  Tilkdson^  7  Peters,  99,  the  party 
having  first  proved  that  the  original  grant  was  once  in  the 
possession  of  Gen.  Wade  Hampton,  showed  that  his  attor- 
ney had  applied  to  him  for  it,  who  gave  him  a  bundle  of 
papers  stating  that  they  were  all  the  titles  of  his  (Hanna's) 
lands  in  his  possession;  but  the  lost  paper  was  not  among 
them.  The  Court  say:  <<The  examination  was  made  by  the 
witness  under  all  the  advantages  and  prospects  of  finding  the 
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deed,  that  could  have  been  afforded  to  Hampton  himself. 
He  was  for  this  purpose  in  possession  of  all  his  papers,  and 
not  finding  it,  the  inference  was  very  strong  that  it  was- lost. 

In  determinining  this,  as  any  other  question,  the  Court 
must  act  upon  facts  established  by  legal  proof.  How  was  it 
in  this  case?  The  paper  had  been  in  Gen.  Hampton's  pos- 
session, when  last  lieard  of.  He  handed  a  bundle  of  papers 
to  the  plainliflf's  attorney,  stating  that  they  were  all  the  title 
papers  which  he  had  relating  to  the  property  in  question, 
among  which  the  missing  paper  was  not  found.  It  would 
be  difficult  to  assign  any  legal  reason  why  6en«  Hampton's 
bare  word  should  be  taken  to  establish  a  fact  in  a  Court  of 
Justice,  when  every  other  fact  must  be  sworn  to  by  a  com- 
petent witness.  With  the  same  propriety  might  it  have  been 
shown  that  the  lost  paper  was  not  in  that  bundle,  by  proving 
that  the  plaintiff's  attorney  had  said  so.  The  fact  admitted 
upon  the  hearsay  of  Hampton  was  as  material  as  that  estab- 
lished by  the  testimony  of  the  attorney^  and  if  one  might  be 
admitted  upon  hearsay,  so  might  the»  other.  And  with  the 
same  propriety  might  all  other  facts  have  been  proved  in  the 
same  way.  Had  Hampton  been  in  Court,  his  bare  word 
would  hardly  have  been  taken.  Nor,  had  the  statement 
been  sworn  to,  would  it  have  been  deemed  sufficient  with- 
out ascertaining  that  he  had  examined  his  other  papers  with 
particular  reference  to  the  one  lost.  It  seems  to  us  that 
the  case  shows  a  departure  from  the  well  established  rules 
of  evidence. 

A  reference  to  a  few  of  the  many  cases,  holding  the  law  as 
we  understand  it  on  this  subject,  will  be  sufficient.  In  Par- 
kins  V.  CobbeUj  11  Eng.  Com.  Law  R.  394,  the  Court  said: 
^^You  must,  in  all  cases,  give  the  best  evidence  of  the  loss 
of  the  original  wriling  that  the  case  admits."  Again: 
^^But  here  it  is  traced  to  the  defendant's  daughter,  and  there- 
fore she  must  be  called;  and  if  she  is  not,  secondary  evidence 
cannot  be  given  of  the  contents."  In  CAapin  v.  Tqft^  18 
Pick.  379,  the  plaintiff  swore  that  another  who  had  had  the 
letter  told  him  it  was  lost,  was  held  insufficient.  The  case 
of  Woods  V.  Oasseiiy  11  New  Hamp.  242,  is  squally  in  point, 
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and  then  the  Court  quote  with  approbation  what  is  said  in 
1  Phil.  Ev.  456,  where  the  rule  is  stated  without  qualifica- 
tion* And  in  Taunton  Bank  v.  Riehardaon^  6  Pick.  436, 
the  Court  refused  to  admit  secondary  evidence  of  the  con- 
tents, of  a  letter,  where  the  cashier  who  was  sworn,  could 
not  say  positively  whether  it  was  directed  to-  him  or  one  of 
the  directors,  who  had  said  he  had  searched  for  it  in  vain« 
The  witness  suggested  that  it  was  probably  destroyed  by  a 
£re.  The  Court  said,  as  it  might  have  been  directed  to  the 
other,  he  should  hav^  been  called. 

Indeed,  the  general  rule  is  too  well  settled  to  admit  of  dis- 
cussion, although,  after  all,  the  Court  must  be  vested  with  a 
Certain  discretion,  depending  upon  the  peculiar  circumstan- 
ces of  each  particular  case.  If  there  is  the  least  suspicion 
of  fraud  or  design  to  be  gathered  from  any  part  of  the  testi- 
mony, the  Court  cannot  be  too  strict  in  the  testimony  requir- 
ed, especially  as  the  party  himself  is  a  competent  witness  to 
prove  the  loss  of  the  paper;  and  even  where  the  utmost 
good  faith  is  manifest%^,  the  search  should  be  vigilant  and 
thorough. 

Testing  this  case  by  the  law,  as  understood  by  us,  we  are 
satisfied  that  no  sufficient  foundation  was  laid  to  admit  sec- 
ondary evidence  of  the  contents  of  these  deeds,  and  especial- 
ly of  that  from  Mooney  to  Walters.  Without  saying  whether 
\  the  statement  of  the  plaintiff  that  he  had  searched  the  Re- 
corder's office  was  sufficient  to  dispense  with  calling  the 
fiecorder,  there  can  be  no  doubt  that  the  executor,  or  other 
person  having  the  custody  of  Walters'  papers  since  his  death, 
should  have  been  examined.  This  was  not  done.  All  we 
know  is,  that  the  guardian  of  Ruth  Walters,  who  was  the 
heir  of  the  grantee,  told  Bryant  that  he  could  not  find  them 
after  diligent  search,  and  the  hearsay  of  Madison  that  he  had 
made  extensive  and  unavailing  inquiries.  This  is  nothing 
but  hearsay,  and  hence  inadmissible  to  prove  the  loss  of  the 
deed  to  Walters.  The  same  may  be  said  of  the  deed  from 
McCoy  to  Mooney,  although  as  to  that  deed,  the  objection 
was  obviated  by  ih»  testimony  of  Mooney,  when  he  was 
sworn  in  chief* 
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We  wiU  next  inquire  whether  the  execution  of  these  deeds 
sufficiently  proved,  for  the  execution  of  a  lost  deed  must 
be  quite  as  strictly  proved  as  if  the  deed  were  produced  in 
Court.  It  appears  from  the  plaintiff's  testimony,  that  each 
of  these  deeds  was  attested  by  two  subscribing  witnesses, 
all  of  whom  i^sided  in  New  York.  This  was  sufficient  to 
dbpense  with  the  production  of  the  subscribing  witnesses. 
But  afterwards,  when  Mooney  came  to  testify,  while  he  cor- 
roborated the  statement  of  the  plaintiff  as  to  the  number  and 
names  of  the  subscribing  witnesses,  he  shows  that  one  of  the 
witnesses  to  the  deed  from  McCoy  to  himsdf  and  wife,  re- 
sided in  Quincy,  which  was  within  the  jurisdiction  of  the 
Court.  This  destroyed  the  foundation  upon  which  the  Court 
had  properly  admitted  the  secondary  evidence  of  the  exe- 
cution of  that  deed,  which  should  then  have  been  with- 
drawn from  the  jury,  and  the  production  of  the  witness  re- 
quired.    3  Littell,  479. 

It  is  unnecessary  to  say  whether  Mooney  was  a  competent 
witness  to  prove  the  execution  of  tfee  deed  by  himself  to 
Walters,  without  accounting  for  the  absence  of  the  sub- 
scribing witnesses,  for  both  were  proved  to  have  been  with- 
out the  jurisdiction  of  the  Court.  But  we  have  no  doubt  that 
under  no  circumstances  was  it  competent  for  him  to  prove 
the  execution  of  the  deed  by  his  wife.  As  well  might  k 
justice  of  the  peace,,  or  other  officer,  take  the  acknowledg- 
ment of  his  own  wife  to  the  execution  of  a  deed  where  it  has 
to  be  taken  in  the  absence  of  the  husband. 

Nor  do  we  think  th^  contents  of  these  deeds  properly 
proved,  admitting  their  loss  and  execution  to  have  been 
established.  The  position  assumed  by  the  counsel  for  the 
appeUee,  that  there  are  no  grades  or  degrees  in  secondary 
evidence,  cannot  be  sustained  upon  principle  or  by  authori- 
ty; although  Park,  J.  in  Brown  v.  Woodmany  26  Eng. 
Com.  Law  R.,  368,  is  reported  to  have  saidj  on  a  trial  at 
^M  Priua:  "  There  are  no  degrees  in  secondary  evidence. 
If  there  had  been  a  duplicate  original,  it  might  have  been 
different. "  There  are  other  cases  from  which  we  might  in- 
fer that  this  rule  was  understood  to  prevail,  but  this  is  the 
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only  cMe  which  we  have  met  with  where  it  appears  to  have 
been  expressly  decided.  The  books,  however,  abound  with 
decisions,  expressly  holding  that  the  best  accessible  evi- 
dence must  be  produced,  whether  it  be  of  a  primary  or  of  a 
secondary  character. 

In  Biggs  V.  Tayloe^  6  Peters'  Cond.  R.,  646,  the  Court 
said  that  the  party,  after  showing  the  loss  of  the  original, 
"  may  read  a  counterpart,  or  if  there  is  no  counterpart,  an 
examined  copy,  or  if  there  should  not  be  an  examined  copy, 
he  may  give  parol  evidence  of  the  contents. "  And  in  the 
same  book,  (p.  691)  the  Court  said  :  <<Proof  of  the  contents 
of  a  lost  paper  ought  to  be  the  best  the  party  has  in  his  power 
to  procure,  and,  at  all  events,  such  as  to  leave  no  reason- 
able doubt  as  to  the  substantial  parts  of  the  paper. "  The 
same  rule  as  in  the  two  preceding  cases  is  held  in  2  Mason, 
464,  and  the  Court  said,  that  ^'  when  the  proof  is  made  out  by 
parol,  the  witness  should  have  seen  and  read  the  paper,  and 
be  able  to  speak  pointedly  and  clearly  as  to  its  tenor  and 
contents.  "  Nor  is  it  necessary,  in  all  cases,  that  the  proof 
should  show  affirmatively  that  there  is  such  counterpart  or 
copy,  in  order  to  exclude  the  parol  proof;  but  the  Court 
will  often  presume,  from  the  nature  and  character  of  the 
paper,  that  one  exists ;  as  in  the  case  of  Rhind  v.  Wilkinson^ 
2  Taunton,  237,  speaking  of  the  proof  of  the  contents  of  a 
lost  licence,  the  Court  said :  ^'  If  the  licence  were  under  the 
sign  manual,  there  was  doubtless  some  register  of  it  some- 
where preserved ;  it  was  highly  probable  that  Price  had  a 
copy,  and,  therefore,  the  Court  could  not  say  that  the  parol 
evidence  was  the  liest  evidence  that  could  be  obtained,  and 
the  rule  for  a  nonsuit  must  consequently  be  made. ''  Hitts 
v.  Colvirij  14  Johns.  182,  affords  another  example  where  a 
similar  presumption  prevailed. 

There  is  no  case  where  the  reason  of  the  rule,  that  the 
best  attainable  evidence  should  be  produced,  applies  with 
more  force  than  in  the  proof  of  the  contents  of  lost  papers, 
nor  is  there  any  case  where  parol  proof  is  more  unsatisfactory 
or  more  likely  to  do  injustice.  Barely,  if  ever,  can  a  wit- 
ness recollect  the  precise  terms  of  a  paper,  or  give  more 
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than  his  general  impression  of  the  substance  from  the  peru- 
sal, when  many  important  particulars  may  not  have  attract- 
ed his  attention,  and  must,  almost  necessarily,  have  escaped 
liis  recollection.  The  highest  and  most  satisfactory  degree 
of  secondary  evidence  is  an  office  copy,  as  a  certified  copy 
of  a  deed  from  the  Recorder's  office, — unless  an  exemplifi- 
cation of  the  record  of  a  judgment,  a  Patent  or  a  grant,  which 
may  be  used,  although  the  original  be  in  Court,  be  consider- 
ed secondary  evidence — and  when  such  certified  transcript 
of  the  record  of  a  deed  is  offered,  our  statute  has  dispensed 
with  the  strict  proof  of  the  loss  of  the  original,  which  is  re- 
quired by  the  Common  Law,  and  the  party  is  only  required 
to  satisfy  the  Court  that  it  is  not  in  his  power  to  produce  it. 
It  may  be  remarked,  however,  that  this  strictness  of  the 
proof  of  the  contents  of  a  paper  is  not  required,  where  the 
original  is  shown  to  be  in  possession  of  the  opposite  party, 
who,  upon  proper  notice,  refuses  to  produce  it ;  for  then 
every  intendment,  and  indulgence  must  be  taken  against 
him  who,  by  the  production  of  the  original,  could  remove 
all  doubt. 

In  this  case  it  did  appear  pretty  satisfactorily,  that  better 
evidence  could  have  been  produced  of  the  contents  of 
these  Meeds,  than  the  recollection  of  Mooney.  Before  this 
class  of  secondary  evidence  was  resorted  to,  the  plain- 
tiff offered  a  certified  transcript  of  the  record  of  these 
deeds  from  the  Recorder's  office,  for  the  purpose  of  pro- 
ving not  only  the  contents  but  the  execution  of  the  orig^ 
inals,  which  were  ruled  out,  because  the  record  did  not  show 
that  they  were  properly  acknowledged  or  proved.  While 
these  were  not  proper  evidence  for  the  jury,  they  still  served 
to  inform  the  Court  that  it  was  probably  within  the  power 
of  the  party  to  have  procured  sworn  copies  of  the  deeds, 
after  having  proved  their  execution  in  some  legal  way.  The 
danger  of  this  parol  evidence  is  illustrated  in  this  very  case, 

for  the  [Plaintiff  swore  that  he  claimed  under  deeds  of  which 
these  papers  were  copies,  and  Mooney's  recollection  makes 

both  deeds  good  and  operative,  while  the  copy  of  one  shows,  at 

least  without  some  more  explanation  than  we  have,  that  it 
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was  void  for  uncertainty.  We  are  of  opinion,  that  the  plains 
tiff  ought  to  have  been  required  to  produce  sworn  copies 
or  show  that  the  person  who  copied  them  into  the  Record*- 
er's  books  was  dead  or  could  not  be  produced,  before  allow- 
ing Mooney  to  speak  of  their  contents. 

But  admitting  everything  proved  that  was  insisted  upon, 
still  the  deed  from  Mooney  and  wife  to  Walters  conveyed 
jio  sort  of  interest  whatever  to  the  grantee.  The  evidence 
showed  that  the  deed  from  McCoy  was  to  Mooney  and  wife, 
who  thereby  became  neither  joint  tenants,  nor  tenants  in 
common,  but  tenants  of  the  entirety.  In  2  Black.  Com.  182, 
it  is  said :  ^^If  an  estate  in  fee  be  given  to  a  man  and  his 
wife,  they  are  neither  properly  joint  tenants  nor  tenants  in 
common;  for  husband  and  wife  being  considered  as  one 
person  in  law,  they  cannot  take  the  estate  by  moieties,  but 
both  are  seized  of  the  entirety  per  tout  et  non  per  my^  the 
consequence  of  which  is,  that  neither  husband  nor  the  wife 
can  dispose  of  any  part  without  the  assent  of  the  other,  but 
the  whole  must  remain  to  the  survivor."  The  same  rule  is 
laid  down  in  Coke's  Lit.  187;  Tho's  Coke,  575.  Where 
an  estate  was  conveyed  to  husband  and  wiAs  and  daughter, 
it  was  held  that  the  parents  took  one  moiety  as  tenants  of  the 
entirety  of  the  undivided  moiety  and  the  daughter  the  other. 
Bock  V.  Aadrewsy  2  Vern.  120;  See  also,  5  T.  R.  652.  In 
Boss  V.  Oarrison^  1  Dana,  35,  the  rule  was  held  as  stated 
in  Blackstone,  and  it  was  also  held  that  the  statute /t/s  accres^ 
cendi  did  not  apply,  but  the  survivor  took  the  whole  estate. 
The  case  o{  Jackson  v.  Stevens^  16  Johns.  115,  is  precisely 
like  the  foregoing  in  every  particular.  In  that  case  the 
Court  say :  ^'The  statutory  provision  that  no  estate  in  lands 
shall  be  held  or  claimed  under  any  grant,  devise  or  convey- 
ance unless  the  premises  therein  mentioned  shall  expressly 
be  declared  to  pass,  not  in  tenancy  in  common  but  in  joint 
tenancy,  does  not  extend  to  this  case,  for  the  estate  of  the 
husband  and  wife  is  not  a  joint  tenancy.  More  references 
would  be  unnecessary.  It  is  apparent,  then,  that  as  Mooney 
and  wife  were  tenants  of  the  entirety,  Mooney  alone  could 
convey  no  interest  whatever  in  the  estate  to  Walters,  the 
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anoestoi'  of  the  plaintiff's  grantor.  This  brings  us  to  the  in* 
quiiy,  "whether  the  case  shows  that  Mooneyes  wife  was  a 
party  to  that  deed,  or  in  other  words,  whether  as  to  her  it 
ever  took  effect,  for  if  it  did  not  as  to  her,  it  could  not  as  to 
her  husband. 

By  the  eleventh  section  of  an  Act  of  the  Territorial  Leg- 
islature, passed  Sept.  17lb,  1807,  and  by  an  amendment 
thereto,  passed  in  1813,  the  manner  and  before  whom,  a  deed 
purporting  to  convey  the  estate  of  the  wife  shall  be  acknowl- 
edged by  her  is  prescribed,  and  deeds  thus  acknowledged  and. 
certified  are  declared  to  be  good  and  effectual  as  if  the  wife 
were  sole.  These  statutes  were  in  force  at  the  time  this  deed 
purports  to  have  been  executed,  and  there  is  no  pretence 
that  there  was  any  such  certificate  of  acknowledgment  as 
the  law  required.  Without  such  acknowledgment  the  deed 
was  absolutely  void,  and  had  no  more  vitality  than  a  piece 
and  of  blank  paper.  Only  by  virtue  of  such  acknowledgment 
certificate  could  the  deed  become  operative.  Its  execution 
could  be  proved  in  no  other  possible  way,  and  in  no  other 
way  could  she  convey*  .  The  certificate  of  acknowledgment 
of  a  deed  from  a  ftrm  covert  to  convey  her  own  lands  is  as 
much  an  essential  part  of  tlie  execution  of  the  deed,  atf  her 
seal  or  signature,  and  without  it  the  law  presumes  that  it 
was  obtained  by  fraud  or  coercion.  JThis  deed  then  being 
void  as  to  the  wife  could  convey  no  part  of,  or  interest  in  the 
estate,  she  being  entitled  to  the  whole  estate  as  survivor  on 
the  death  of  her  husband.  Whether  this  deed  was  so  well 
executed  by  the  husband,  as  to  take  effect  and  relate  back 
to  the  time  of  its  execution,  in  case  he  survives  his  wife,  we 
will  not  now  undertake  to  say. 

There  are  some  other  questions  of  minor  importance  pre- 
sented by  this  reeord  which  we  deem  it  unnecessary  to 
notice.  The  questions,  however,  which  we  have  examined, 
being  important,  and  new  in  this  Court,  and  directly  pre- 
sented by  the  record,  we  have  felt  it  our  duty  to  settle  them 
now. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  for  another  trial. 

Judgment  reversed. 
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Ambrose  P.  Edwards  et  ux.^  plaintiffs  in  error,  t/.  William 
Patterson,  survivor^  &C.9  defendants  in  error. 

Error  to  Mason. 

AiBdayits  and  other  papers  copied  into  a  record  do  not  thereby  become  a  part  of 
the  record.  To  make  them  evidence,  they  should  be  incorporated  in  a  bill 
of  exceptions. 

Motion,  in  the  Masofk  Circuit  Court,  to  quash  an  execu- 
tion and  to  set  aside  a  sale  thereon,  because  there  was  no 
seal  on  the  execution.  The  cause  came  on  for  a  hearing 
before  the  Hon.  Samuel  D.  Lockwood,  when  the  plaintiff  in 
the  execution  entered  a  cross  motion  for  leave  to  amend. 
At  the  May  term,  1846,  the  latter  motion  was  overruled, 
and  the  former  allowed,  quashing  the  execution  and  vaca* 
ting  the  sale. 

M.  Mc  Connelly  for  the  plaintiff  in  error. 

M.  Brayman^  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  The  Circuit  Court  refused  a  motion  made  by 
lihe  plaintiffs  in  error  to  amend  an  execution  ;  and  then,  at 
the  instance  of  the  other  party,  quashed  the  execution  and 
set  aside  a  sale  made  under  it.  The  evidence  on  which  the 
Court  acted  is  not  in  the  record.  We  cannot,  therefore,  in- 
quire into  the  propriety  of  its  decision.  The  Clerk  has 
copied  an  affidavit  and  some  other  papers,  but  they  are  not 
thereby  made  a  part  of  the  record.  A  bill  of  exceptions 
should  have  been  taken  embodying  the  evidence.  Corey 
v.  Sussellj  3  Gilra.  366. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  a^rmed. 
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CuAELEs  PfiCK,  administrator  of  James  W.  Stephenson^ 
plaintiff  in  error,  v.  Isaac  P.  Stevens  ei  cU.^  defen- 
dants in  error. 

Error  to  Jo  Daviess  County  Court. 

In  a  suit  against  an  administrator^  a  judgment  was  rendered^  end  an  award  of 
execution  against  the  goods^  chattels^  lamds  and  tenements  of  the  decedent  in 
the  hands  of  the  administrator  to  be  administered :  BtUt^  that  the  award  of 
execution  was  erroneous. 

The  Supreme  Court,  on  reversing  a  judgment,  may  render  sacb  a  judgment  as 
should  have  been  rendered  by  the  Circuit  Court. 

■ 

In  this  case,  a  judgment  was  rendered  in  the  Jo  Daviess 
County  Court,  at  the  November  term,  1846,  the  Hon.  Hugh 
T»  Dickey  presiding,  in  favor  of  the  present  defendants  in 
error,  for  the  sum  of  $6,321*34  upon  the  assessment  of  a 
jury  of  inquiry,  the  defendant  not  appearing.  The  form  of 
the  judgment  concluded  with  an  award  of  execution,  thus : 
^^And  that  execution  issue  therefor  against  the  goods,  chat* 
tels,  lands  and  tenements  of  the  said  Jas.  W.  Stephenson,  de- 
ceased, in  the  hands  of  the  said  administrator  to  be  admin- 
istered." 

7*.  Ford^  for  the  plaintiff  in  error* 

V.  H.  HigginSj  for  the  defendants  in  error. 

If  there  be  error  in  this  record,  the  Court  will  enter  such 
judgment  as  the  Court  below  should  have  entered.  The 
49th  section  of  the  Practice  Act  provides  that  the  Supreme 
Court  may  enter  final  judgment,  aiid  the  62nd  section  pro- 
vides that  the  Supreme  Court,  in  case  of  partial  reversal, 
should  give  such  judgment  as  the  inferior  Court  ought  to 
have  given,  and  such  has  been  the  uniform  practice  of  this 
Court.  Pearson  v.  Hamilton^  1  Scam.  416;  McCunnell  v» 
Swailes,  2  do.  672 ;  Wdmans  v.  The  Bank  of  Illinois^  1 
Gilm.  670 ;  ff^elch  v.  Wallace^  3  do.  496. 

If  the  judgment  is  erroneous,  on  the  authority  of  the  fore- 
go'ing  cases,  this  Court  will  enter  judgment  here  for  the 
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defendants  in  error  for  $6,32 1*34  and  interest^  to  be  paid  ia 
the  due  course  o(  adn](viistration.  - 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  G.  J.  The  Court  rendered  a  judgment  in  favor 
of  Stevens  and  Brown  against  Peck,  administrator  of  Ste- 
phenson, for  $6,321*34  and  costs;  and  awarded  execution 
therefor  against  the  goods  and  chattels,  lands  and  tenements 
of  the  estate  of  the  decedent. 

The  award  of  execution  was  erroneous,  as  will  clearly 
appear  by  reference  to  the  decisions  of  this  Court  in  the  fol- 
lowing cases :  Greenvoood  v.  Spillevj  2  Scam.  602  ;  Bumap 
v.  Dennisy  3  do.  478  j  McDc^tUv.  Wight^  4  do.  403 ;  Pow- 
ett  v.  Kettelle,  1  Gilm.  491  ;   Welch  v.  Wallace,  3  do.  490. 

The  judgment  of  the  County  Court  will,  therefore,  be  re- 
versed with  the  costs  of  this  writ  of  error,  and  a  judgment 
will  be  entered  in  this  Court  in  favor  of  the  plaintiffs  against 
the  defendant  for  the  sum  of  $6,321-34  and  the  costs  in  the 
Court  below,  and  interest  from  the  29th  of  July,  1846,  to  be 
paid  in  the  due.4>ourse  of  administration. 

Judgment  reversed. 


Jia  ^1  Edward  Fuqua  etal.y  plaintiffs  in  error,  v.  David  RoBiNsev, 

defendant  in  error* 

Error  to  Warren. 

laabill  in  Chancery  fat  an  injunction  to  stay  proceedings  upon  a  judgment  at 
law,  a  payment  of  two  specified  sums  thereon  was  alleged^  one  of  which  was 
admitted^  and  the  other  denied  by  the  answer  and  not  proved.  Both  sum^ 
were  decreed  by  the  Circuit  Court  to  be  credited  upon  the  judgment:  IbM^ 
that  the  decree  was  erroneous  as  to  the  latter  sum. 

Bill  for  an  injunction,  &C.9  in  the  Warren  Circuit  Court, 
brought  by  the  defendant  in  error  against  the  plaintiffs  in 
error,  and  heard  before  the  Hon.  Norman  H.  Purple.    A 
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decree  "was  entered  at  the  November  term,  1846,  allowing 
certain  credits  upon  the  judgment  enjoined,  &p.  The  de- 
fendants below  prosecuted  a  writ  of  error  thereon. 

The  defendant  in  this  Court  having  neglected  to  comply 
with  a  rule  requiring  him  to  join  in  the  errors  assigned,  the 
cause  was  argued  ex  parte  hj  J.  Manning  for  the  plain- 
tiffs in  error.  * 

ft 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  case  is  Tree  from  difficulty.  The  bill 
alleges  a  payment  of  forty  five  dollars  and  forty  cents  on 
the  judgment,  on  the  ninth  of  June,  1842,*and  a  further  pay- 
ment of  two  hundred  and  fifty  one  dollars  and  fifty  six  cents,  on 
the  seventeenth  of  July,  1844.  The  first  allegation  is  admit- 
ted by  the  answer;  the  second  is  positively  denied.  There 
is  no  proof  in  the  case  sustaining  the  charge  of  payment. 
The  Circuit  Court  decreed  that  the  judgment  should  be 
credited  with  both  amounts.  The  decree  was  erroneous  as 
respects  the  larger  sum.  It  will  be  reversed,  and  the  proper 
decree  entered  in  this  Court. 

The  following  order  and  decree  were  entered  accordingly: 

This  day  came  again  the  plaintiffs  in  error  by  their  attor- 
ney, and  the  Court  being  now  sufficiently  advised  in  the 
premises,  is  of  the  opinion  that  in  the  record  and  proceed- 
ings had  in  this  cause  in  the  Circuit  Court  ther6  is  manifest 
error;  it  is  therefore  ordered  and  adjudged  that  the  decree 
of  the  Circuit  Court  be  reversed,  and  wholly  for  nothing 
esteemed;  and  this  Court  proceeding  to  render  such  decree 
as  should  have  been  entered  by  the  Circuit  Court,  it  is  or- 
dered and  decreed,  that  the  judgment  in  the  pleadings  in 
this  cause  mentioned  in  favor  of  Edward  Fuqua,  and  against 
David  Robinson  and  Matthew  J.  Cox,  be  credited  with  the 
sum  of  forty  five  dollars  and  forty  cents,  as  of  the  ninth  day 
of  June,  1842;  it  is  further  ordered  and  decreed,  that  the 
levy  made  by  virtue  of  the  execution  issued  on  said^judg- 
ment,  on  the  fifth  day  of  December,  1843,  be  set  aside  and 
for  nought  held,  and  that  execution  issue  on  said  judgment 
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for  the  balance  due  thereon.  It  is  further,  ordered  and  de- 
creed, that  the  defendant  in  error  pay  one  half  of  the  costs 
in  the  Circuit  Court;  and  that  the  plaintiffs  in  error  pay  the 
retraining  half  thereof.  It  i*  further  ordered  and  decreed, 
that  the  plaintiffs  in  error  recover  of  the  defendant  in  error 
their  costs  in  this  behalf  in  this  Court  expended,  and  that 
they  have  execution  therefor. 


a4a  593     Samuel  Seelbt,  plaintiff  in  error, -v.  William  Peters^  de« 

24a  598  »  •         • 

10  130  fendant  in  error. 

30a  464 

?^  "?  Error  to  Peoria. 

The  Common  Law  requiring  the  owner  of  caitle,  hogs,  kA.  to  keep  them  npon 

his  own  land,  haa  never  been  in  force  ii>  Illinois. 
In  order  to  maintain  an  action  for  the  trespass  of  cattle  dpon  one's  close;  the 

owner  of  the  close  must  have  it  surrounded  by  a  g^ood  and  euffieiant  fence. 
There  is  no  general  law  in  Illinois  prohibiting  cattle  from  running  at  large  in  the 

highway.' 

Trespass,  originally  brought  before  a  justice  of  the  peace 
of  Peoria  county  by  the  defendant  in  error  against  the  plain- ' 
tiffin  error,  by  whom  a  judgment  for  costs  was.  rendered 
against  the  plaintiff.  An  appeal  was  taken  to  the  Circuit 
Court,  where  the  cause  was  tried  before  the  Hon.  John  D. 
Caton  and  a  jury  at  the  May  term,  1847,  and  a  verdict  and 
judgment  rendered  for  the  plaintiff  for  $4*10. 

The  material  facts,  and  the  instruction  of  the  Court  ex- 
cepted to,  will  be  found  in  the  Opinion  of  this  Court. 

• 

T,  Ford,  for  the  plaintiff  in  error.  ' 

W,  H.  Herndon,  for  the  defendant  in  error. 

I.     By  the  Common  Law  all  persons  were  bound  to  keep 
up  their  own  cattle,  and  if  they  went  upon  the  grounds  of 
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others  the  owners  were  liable  in  daifkageSy  unless  the  own- 
ers of  the  cattle  could  show  that  the  lands  trespassed  upon 
should  have  been  fenced  either  by  prescription,  agreement, 
or  assignment.  Litik  v.  Lathrop^  6  GreenK  366 ;  Wells 
V.  Howell,  19  John%.  385 ;  Avery  v.  Maxwell,  4  N.  Hamp. 
36 ;  Stafford  v.  Maxwell,  3  Hill's  (N.  Y.)  R.  38  ;  Lyman 
V.  Gibson,  18  Pick.  423;  Chambers  v.  Matthews,  3  Harr. 
(N.  J.)  R.  368  ;  Bush  v.  Brainard^  1  Gowen,  79  ;  Melody 
V.  Reab,  4  Mass.  471  ;  Bust  v.  Low,  6  do.  90;,  Holiday  v. 
Marsh,  3  Wend.  142 ;  Stackpole  v.  Healy,  16  Mass.  33 ; 
3  Kent,  438-9. 

2.  We  brought  the  Common  Law  with  us  from  England 
and  have  adopted  it  by  express  statute.  Rev.  Stat.  337,  § 
1 ;  1  Kent,  472  ;  2  do.  28. 

3.  Tliere  the  Common  Law  is  the  law  of  the  land  unless 
expressly  repealed  by  legislative  provisions,  and  the  same  is 
not  repealed  by  implication  or  doubtful  suspiekfn.  Stafford 
V.  Ingersoll,  3  Hill's  (N.  Y. )  R.  38 ;  Stackpole  v.  Healy,  16 
Mass.  36 ;  M^tpdy  v.  Beab,  4  do.  471 ;  1  Kent,  464 ;  2  do.  28. 

4  Now,  have  our  statutes  concerning  inclosures  and 
fences  repealed  the  Common  LaV?  They  have  not.  They 
have  only  given  a  cumulative  remedy.  *Rev.  Stat.  280,  281, 
§§  13-18  ;  3  Black.  Com.  8,  9  ;  2  Tucker's  Com.  6 ;  Hoop- 
er V.  KUtridge,  16  Verm.  677  5  Stafford  y.  Ingersoll,  3  Hill's 
(N.  Y.)  R.  38-41 ;  Clark  v.  Brown,  18  Wend.  220. 
\,  5.     Five  States,  viz :  Massachusetts,  New  Y^^rk,  New 

^  Jerifey,  New  Hampshire  and  Maine,  where  they  have  simi- 

lar statutes  to  our  own,  have  all  decided  in  most  emphatic 
language  that  the  insufficiency  of  fences  is  no  defence  for 
the  defendant,  unless  in  case  of  partition  fences  and  then 
only  under  some  circumstances.  Stackpole  v.  Healey,  11 
Mass.  36 ;  Little  v.  Lathrop,  6  Greenl.  356 ;  Chambers  v. 
Matthews,  3  N.  J.  368  ;  Stafford  v.  Ingersoll,  3  Hill's  (N. 
Y. )  R.  38  ;  Avery  v.  Maxwell,  3  N.  Hamp.  36. 

6.  If  the  construction  of  similar  statutes  by  our  sister 
States  is  regarded,  weighed  and  followed  by  this  State,  and 
they  should  be,  the  Court  below  committed  no  error  in  giving 
the  instructions  asked*  for  by  plaintiff  below,  nor  in  refusing 
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to  give  those  asked  for  by  defendant  below.  Campbell  v. 
QuUian^  2  Scam.  288 ;  Bond  v.  Jlppleton^  8  Mass.  472  ; 
Pennock  4*  Sellers  v.  Dialogue^  2  Peters,  1 ;  Stackpole  v. 
Healy^  16  Mass.  36;  Chambers  v.  Mallhtws^  3  Harr.  (N. 
J.)  R.  368;  3  Kent,  438. 

0.  Peters^  upon  the  «ame  side. 

In  this  case  the  defendant  insists  that  he  is  not  required 
by  law  to  fence  against  the  cattle  of  others  running  at  large, 
or  in  (he  highway;  but  that  if  the  owner  of  cattle  permits 
them  to  escape  into  another's  inclosure,  be  is  liable  for  any 
damage  they  may  do;  and  that  the  condition  o  the  fence  is 
not  a  proper  subject  matter  of  inquiry,  except  perhaps,  as 
intimated  in  one  of  the  instructions  in  this  case,  to  regulate 
the  amount  of  damages  to  be  recovered. 

To  maintain  this  proposition,  we  insist: 

1.  That  such  was  the  rule  of  the  Con^mon  Law; 

2.  That  the  Common  Law,  in  this  respect,  has  been 
adopted  in  this  State;  and 

3.  That  this  rule  of  the  Common  Law  has  not  been  re- 
pealed by  any  statute. 

L  By  the  Common  Law,  one  need  not  inclose  his  £elds, 
but  they  were  ^^bounded  by  the  law;"  the  law  was  his 
fence.  18  Pick.  423;  4  Mass.  471;  15  Johns.  220;  3  Harr. 
368;  3  Wend.  33;  Salk.  335^;  3  Hill,  38;  16  Pick.  33;  3 
Black.  Cqm.  210;  19  Johns.  385;  Chitty,  90;  F.  N.  Brev. 
127-8,  and  Lord  Hale's  note  to  that  case;  1  Cowen,  79,  and 
note;  Rust  v.  Low^  6  Mass.  90;  4  New  Hamp.  36;  Little  v. 
Laihropi  5  Greenl.  356;  ib.  336;  3  Kent's  Com.  438;  HU- 
lidagf  V.  Marshy  3  Wend.  142;  Wells  v.  Hoivell^  19  Johns. 
384;  Shepherd  v.  Huse^  12  Johns.  433;  2  Dane's  Abr.  658 
to  680.  Judge  Dane,  in  this  article  on  fences,  has  very  fully 
discussed  this  rule  of  the  Common  Law,  and  collected  the 
authorities. 

n.  This  rule  of  the  Common  Law  has  been  adopted  in 
this  State.  Our  Statute  (Rev.  Stat,  p.—)  adopts  the  Com- 
mon  Law,  "so  far  as  it  is  applicable  and  of  a  general  na- 
ture.'*    The  Act  adopting  this,  was  passed  February  4, 1819. 
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The  rule  of  the  Common  Law,  for  which  we  contend,  is  of 
a  ^^general  nature;"  and  it  is  no  less  applicable  than  in  nu- 
merous other  cases,  in  which  it  is  not  doubted  that  we  have 
adopted  it;  as  in  case  of  frauds,  right  of  way,  right  of  domi- 
cil.  We  shall  show  that  it  has  been  adopted  in  other — per- 
haps nearly  or  quite  all  of  the  other  States;  and  that  too, 
under  circumstances  not  essentially  different  from  our 
own. 

Indeed,  it  is  not  contended  on  the  other  side  that  this  rule 
of  the  Common  Law  was  not  adopted  here,  but  that  it  has 
been  repealed  by  implication,  by  enactments  of  the  Legisla- 
ture. 

in.     We  will'  consider,  then,  whether  this  rule  of  the 

Common  Law  has  been  repealed  by  any  enactments  of  the 
Legislature.  ^ 

And  here  it  will  be  admitted  that  there  has  never  been 
any  Act  passed,  directly  repealing  it;  if  it  is  repealed,  it  is 
by  implication  merely.  A  law  is  not  to  be  deemed  as  re- 
pealed by  implication,  unless  the  repealing  law  establishes 
a  new  rule,  contrary  to,  or  inconsistent  with  the  existing 
law.  The  law  does  not  favor  repeals  by  implication,  or 
unless  it  is  clear  that  some  evil  is  to  be  remedied.  Bac. 
Abr. 

Our  statutes  no  where  adopt  any  such  rule  to  conflict 
with  the  Common  Law  rule.  This  will  be  quite  apparent 
by  reference  to  the  existing  statute  laws,  and  the  history 
of  legislation  on  this  subject.  All  of  our  existing  statute 
law  in  relation  to  fences  is  embraced  in  the  new  Statutes. 
Rev.  Stat.  61,  et  seq. 

The  first  ten  sections  relate  wholly  to  '^common  fields." 
As  this  was  a  species  of  tenure  unknown  to  the  Common 
Law,  it  became  necessary  to  regulate  it  by  enactments  of 
the  Legislature.  A  similar  kind  of  tenures  exists  in  most 
of  the  States,  and  hence  we  find  most  of  the  States  legislat- 
ing upon  it  in  almost  precisely  the  same  manner.  In  Eng- 
land there  was  common  of  turbary,  common  of  piscary,  &c. 
But  these  were  regulated  by  prescription,  and  were  sup- 
poied  to  lie  in  grant* 
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While  the  first  ten  sections  relate  to  ^^common  fields" 
only,  the  eleventh,  twelfth,  thirteenth  and  fourteenth  sec- 
tions relate  wholly  to  partition  or  division  fences.  There  can 
be  no  question  as  to  the  eleventh,  twelfth  and  thirteenth  sec- 
tions; the  language  is  too  explicit  to  admit  of  doubt.  And^ 
when  the  fourteenth  section  is  carefully  considered,  it  will 
not  less  clearly  relate  to  the  same  subject.  The  former  sec- 
tions provide  for  the  appointment  of  fence  viewers,  point  out 
their  duties,  and  define  liabilities  and  obligatioqs  of  adjacent 
owners  of  fields.  The  fourteenth  section  -then  provides^ 
that  nothing  in  the  Act  shall  debar  owners  from  fencing  as 
they  please,  with  walls,  &c.,  to  be  '^subject  to  all  provisions, 
inspections  and  restrictions,  to  which,  by  thiEit^  chapter,  any 
other  inclosure  is  made  liable,"  &c.  Nowy  no  fences  but 
partition  fences  are  made  subject  to  inspection,  &c.  This 
view  is  confirmed  beyond  a  doubt,  wheti  it  is  considered 
that  this  fourteenth  section  was  originally  contained  in  a 
proviso  to  the  Act  of  1819,  section  three,  and  that  Act  clearly 
related  wholly  to  partition  fences. 

It  is  not  quite  so  clear  what  was  the  exact  meaning  of  the 
Legislature  in  the  three  next  sections,  viz:  the  16th,  16th  and 
17th;  though  it  is  not  less  clear  that  there  is  no  manifest  inten- 
tion to  repeal  an  important  principle  of  the  Common  Law. 
It  certainly  adopts  no  rule  inconsistent  with,  or  contrary  to, 
the  Common  Law  rule. 
Sec.  16  declares  a  well  known  rule  of  the  Common  Law,  that 
the  owner  of  a  field  shall  have  his  action  of  tcespass  against 
the  owner  of  cattle  that  break  into  his  inclosure,  and  no 
damage,  his  fence  being  good,  &c.  and  then  superadds  a 
penalty  of  double  damages  for  all  subsequent  similar  injuries. 
It  is  not  easy  to  see  how  this  can  be  said  to  operate  as  a 
repeal.  Sec.  16  provides  that  the  ^^condition  of  the  fence  at 
the  time  the  injury  wus  committed  may  be  proved  on 
trial."  What  fence  ?  Can  it  it  be  any  other  than  a  parti- 
tion fence?  None  other  has  been  spoken  of;  and  if  there 
had,  this  section  in  no  manner  indicates  that  any  such  proof 
is  to  bar  the  action.  It  would  have  said  so,  if  it  had  been 
so  intended.      It  probably  was  intended   to  regulate  the 
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amount  of  damages  by  the  condition  of 4lie  fence,  or  perhaps 
to  8ave*from  the  penalty  of  double  damages^'if  the  fence  was 
insufficient. 

The  part  of  this  section  authorizing  three  householders  to 
view  the  fence  does  not  sho^  any  thing  different  from  this. 
It,  at  most,  points  out  a  mode  of  making  evidence  for  the 
parties,  leaving  the  effect  of  the  evidence  to  be  determined 
according  to  law,  but  not  to  bar  the  action  in  any  event. 
There  is  no  indication  of  any  such  intention. 

Section  seventeen  favors  rather  than  opposes  our  con- 
struction. This  prohibits  the  owner  of  land  from  injuring 
cattle  which  shall  hreiik  into  his  inclosure  through  insuffi- 
ciency, and  provides  for  an  arbitration,  and  the  amount 
awarded  shall  be  paid  it  shall  bar  any  action  for  damages. 
These  sections  undoubtedly  did  intend  to  alter  the  Common 
Law  in  one  respept,  vizi  to  authorize  the  person  trespassed 
upon  to  distrain  and  impound  the  cattle  at  once,  without 
waiting,  as  at  Common  Law,  till  the  cattle  were  levant  and 
couchant. 

The  three  remainining  sections  (§§  19,  20  and  21,)  con- 
cern only  fences  placed  on  lands  of  another  by  mistake,  the 
mode  of  correcting  the  mistake,  of  running  division  lines, 
4*0.  Here,  again,  reference  is  clearly  had  to  adjunct  own- 
er%  and  to  partition  fences.  By  what  rule  of  construction 
is  it,  that  we  are  to  say  that  in  one  section  the  Legislature 
meant  division  fences,  and  in  another  section  another  kind 
of  fences,  when  there  is  no  language  used  to  indicate  any 
such  intention? 

Section  eighteen  makes  no  reference  to  any  kind  offence; 
^<all  cattle  trespassing"  ^c.  In  such  case  the  owner  is  to 
be  notified  ;  if  he  neglects  to  secure  them  the  person  tres- 
passed upon  may  secure  them,  &c.  So  that  if  the  owner  of 
cattle,  in  any  case,  shall  neglect  to  secure  them,  he  is  liable 
to  have  them  seized.  How  would  the  Legislature  have  pro- 
vided thus,  if  they  intended  to  repeal  the  Common  Law,  and 
make  it  necessary  to  fence  against  the  open  country  and 
highways  ?  But  we  have  the  aid  of  much  authority  on  this 
question.    In  Massachusetts,  by  an  Act  passed  in  1786>  ch. 
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52|  X^^^  Mass.  Laws,  vol.  1,  p.  225,)  it  was  provided  that 
four  viewers  should  be  elected,  and  for  partition  fences. 

By  their  Act  of  1788,  ch.  66,  §  3,  it  was  enacted  that  a 
person  injured  in  his  tillage  should  have  his  action  of  tres- 
paisis,  he  having  a  legal  and  sufficient  fence.  See,  also,  §  5 
of  same  Act.  Sec.  3  of  Mass.  Act  of  1788  is  like  §  16  of  our 
Acts,  ch.  61.  The  Mass.  Acts  were  re-enacted  in  the  State 
of  Maine  after  the  separation.  The  Courts  of  both  of  those 
States  have  given  judicial  construction  to  those  statutes, 
and  have  held  that  they  did  not  *  repeal  the  Common  Law* 
Husi  V.  LoWy  6  Mass.  R.  90;  Little  v.  Lathropy  6  Greenl.  366. 
Other  States,  where  the  history  of  their  legislation  is  sim- 
ilar to  our  own,  are  not  less  explicit  in  determining  that  the 
Common  Law  is  not  repealed  by  implication.  Avtry  v. 
Maxwellj  4  N.  H.  R.  36  ;  Bush  v.  Brainardj  I  Cowen  78, 
«nd  a  letu*ned  note  to  that  case;  3  Harr.  (N.  J.)  R.  368  ; 
16  Mass.  36,  before  cited ;  4  do.  473 ;  6  do.  90,  40 ;  3 
Hill's  Rep.  41.  The  history  of  the  legislation  x>o  this  sub* 
ject,  in  this  State,  confirms  the  construction  we  contend  for. 

The  two  first  laws  relating  to  fences,  were  passed  on  the 
19th  and  20th  of  February,  1919,  a  few  days  after  the  Legis- 
lature had  adopted  the  Common  Law.  The  Act  of  February 
19th  provides : 

§  1.  That  all  fields  &c.,  shall  be  inclosed  with  a  fence  of 
posts,  &c. 

§  2.  That  if  any  mare,  horse,  &c.,  shall  break  into  any 
inclosure,  the  fence  being  of  sufficient  height  and  strength^ 
&c.,  the  owner  shall  be  liable  to  make  good  all  damages,  for 
the  first  offence  single  damages,  *and  ever  after  double  dam- 
ages. 

§  3.  The  only  remaining  section  proceeds  to  regulate  par« 
tition  fences,  and  contains  substantially  the  provisions  of 
sections  11,  12,  13  and  14,  of  ch.  61,  Rev.  Stat;  the  pro- 
viso of  section  3  being  the  same  as  section  14. 

In  1836,  (Session  Laws  of  1836,  p.  144,  605,)  the  Legis- 
lature repealed  sections  1  and  2  of  the  Act  of  1^19,  February 
19)  and  at  the  same  time  re-enacted  section  2,  and  enacted 
four  other  sections,  which  are  literally  the  15th,  16th,  17th  and 
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18th  sections  of  ch.  61,  of  Rev.  Stat.,  merely  making  the 
breaking  of  cattle  through  a  sufficient  fence  penal^it  could 
not  possibly  have  been  the  intention  to  repeal  the  .Qpmmon 
Law.  If  it  should  be  said  that  the  15th,  and  subsequent 
sections  of  our  Act  use  general  language,  broad  enough  to 
embrace  all  fenc33,  the  same,  it  is  answered,  is  true,  of  the 
statutes  of  New  York,  Massachusetts,  New  Hampshire,  Ver- 
mont, Maine  and  New  Jersey,  all  of  which  States  have  given 
to  their  statutes  the  same  construction  we  contend  for  here. 
And  it  is  not  easy  to  see  how  this  Court  can  consistently 
adopt  a  different  rule,  without  wholly  disregarding  settled 
rules  of  construing  statutes,  and  all  judicial  precedents ;  not 
one  judicial  decision  can  be  found  against  our  construction, 
but  numerous  ones  in  favor  of  it. 

All  the  arguments  used  in  the  argument  of  this  case,  as  to 
the  condition  of  the  country,  its  sparse  settlements,  its  waste 
lands,  and  the  inconvenience  of  adopting  our  construction  of 
our  statute  were  pressed  upon  the  Courts  in  the  cases  re- 
ferred to  in  other  States,  and  yet  the  Courts  there  adhered 
to  the  wholesome  rule  of  the  Commcp  Law. 
'IV.  There  is  one  other  question  presented  by  this  bill  of 
exceptions,  viz :  whether  the  owner  of  land  is  required  to 
fence  against  a  public  highway. 

The  bill  of  exceptions  shows  that  a  highway  runs  along 
part  of  the  way  by  the  Ijcus  in  quo ;  thus  attempting  to 
draw  the  inference  that  the  hogs  escaped  into  the  field  from 
the  highway.  The  plaintiff  in  error  cannot  object  to  this 
construction  of  his  bill  of  exceptions.  Then,  were  his  hogs 
lawfully  *in  the  highway  so  as  to  require  that  defendant 
fence  against  them,? 

We  say  the  Legislature  has  ^no  constitutional  power  to 
pass  such  a  law. 

Section  eleven.  Article  eight  of  our  Constitution  declares 
that  no  man's  property  shall  be  taken  for  public  use  without 
compensation.  Section  one,  of  the  same  Article,  declares 
individual  rights,  &c. 

The  Legislature  cannot  take  my  property  and  give  it,  or 
its  use  to  another. 
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In  taking  my  land  for  a  highway,  it  only  takes  an  easement 
over  it..i.  e.  the  right  of  travel  to  accommodate  the  public, 
and  it  gains  po  right  to  aay  that  A.  or  B.  may  take  the  soil, 
or  herbage,  and  appropriate  it  to  his  own  use.  4  New 
Hamp.  36 ;  16  Mass.  36  ;  3  Hill,  38 ;  3  Wend.  142 ;  7  New 
Hamp.  679. 

It  cannot  certainly  be  contended  that  the  Legislature  in- 
tended thus,  by  implication,  by  the  exercise  of  doubtful  con- 
stitutional power,  to  repeal  a  law,  or  to  take  away  private 
rights.  At  least,  before  the  Court  come  to  such  aconclusion, 
it  should  see  that  such  was  clearly  the  intention,  and  not 
impute  such  conduct  to  the  Legislature,  by  at  least  a 
doubtful  inference.  Nor  ought  it  to  be  inferred  that  the  Le- 
gislature has  given  license  to  depasture  lands  of  another,  and 
to  impose  onerous  duties  on  the  owners  of  fields,  unless  the 
language  is  most  clear  and  unequivocal. 

If  the  Court  should  hold  that  the  owner  of  land  is  required 
to  fence,  other  consequences,  the  most  disastrous  will  ensue.. 
If  such  shall  be  the  rule,  the  owner  will  be  subjected  to  an 
action  for  damages  that  may  happen  to  cattle  that  shall  break 
in  and  get  damaged,  as  falling  into  wells,  eating  food  that  is 
poisonous  or  hurtful,  &c.  The  duty  to  fence,  will  imply  a 
liability  for  not  fencing  effectually. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  This  was  an  action  of  trespass  to  personal 
property,  originally  commenced  by  Peters  against  Seeley  be- 
fore a  justice  of  the  peace,  and  taken  by  appeal  to  the 
Circuit  Court. 

Upon  the  trial  in  the  Circuit  Court  before  a  jury,  Peters 
^^proved  that  Seeley's  hogs  had  damaged  certain  wheat  in 
shock  in  a  field  belonging  to  him  and  closed."  <^The  •de- 
Ceildant  (Seeley)  then  proved  that  the  north  side  of  said 
field,  where  the  hogs  got  in,  was  so  badly  fenced  that  hogs 
which  were  not  breachy  could  go  in  and  out  at  pleasure, 
and  that  said  fence  was  entirely  insufficient  to  turn  bogs. 
Further,  that  the  north  side  of  said  field,  where  said  defect- 
ive fence  was,  was  bounded  by  unoccupied  and  unenclosed 
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prairie^  and  that  a  public  road  passed  along  said  fence  at 
'  least  part  of  the  way  on  the  north  side."    'At  the  instance  of 
the  plaintiff  below,  the  Court  instructed  the  jijry:  ^^That  if 
they  believe  from  the  evidence,  that  the  defendant's  hogs 
went  into  the  plaintiff's  inclosure  and  did  damage  to  his 
crops,  they  will  find  a  verdict  for  the  plaintiff,  and  assess  his 
damages  to  amount  of  the  injury  actually  done,  and  it  mat- 
ters not  what  was  the  condition  of  the  plaintiff's  fence,  so 
far  as  his  right  to  recover  some  damages  is  concerned,  inas- 
much as  the  owner  of  a  field  is  not  obliged  to  keep  up  a 
fence  around  his  enclosure  to  keep  out  his  neighbor's  cattle 
or  hogs,  but  the  owners  of  cattle  permit  them  to  run  at  large 
at  their  peril."     To  the  giving  of  which  instructions  the  de- 
fendant excepted.     The  jury  found  a  verdict  for  the  plain- 
tiff below,  .upon  which  judgment  was  entered  in  his  favor. 

The  errors  assigned*  question  the  correctness  of  the  in- 
structions of  the  Cisrcuit  Court,  wbich  are  admitted  to  have 
been  proper,  if  the  Common  Law  upoa  the  srubject  of  inclo- 
sures  prevails  in  this  State  ;  and  to  determine  whether  it 
does,  involves  a  construction  of  a  part  of  the  51st  chapter  of 
the  Revised  Statutes,  concerning  ^^Inclosures  and  Fences.^^ 
In  order  to  a  more  perfect  understanding  of  that  Act,  it  may 
be  well  to  advert  to  its  history,  for  although  now  consolida- 
ted into  one  Act  in  the  Revised  Statutes,  it  originally  con- 
sisted of  four  distinct  enactments,  passed  at  different  times. 

On  the  20th  of  July,  1819,  (Laws  1819--23,)  an  Act  was 
passed  regulating  inclosures,  the  first  section  of  which  pro- 
vided 'Hhat  all  fields  and  grounds  kept  for  inclosure,  shall 
be  well  inclosed  with  a  fence  composed  of  sujQicient  posts 
and  rails,  ppsts  and  palings,  palisadoes,  or  rails  alone,  laid 
up  in  the  manner  called  a  worm  fence,  which  posts  shall  be 
deep  set  and  strongly  fastened  in  the  earth  yj^d  all  fences  . 
composed  of  posts  and  rails,  posts  and  palings,  or  palisadoes, 
shall  be  at  least  five  feet  in  height ;  and  all  fences  composed 
of  rails,  in  manner  which  is  commonly  denominated  a  worm 
fence,  shall  be  at  least  five  feet  six  inches  in  height,  the  up-^ 
permoSt  rail  of  each  and  every  point  thereof  supported  by 
strong  stakes,  strongly  set  and  fastened  in  the  earth,  so  as  to 
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compose  what  is  commonly  called  staking  and  ridering,  other- 
wise the  uppermost  rail  of  every  pannel  of  such  worm 
fence  shall  b^  braced  with  two  strong  rails,  poles,  or  stakes, 
locking  each  corner  or  angle  thereof/'  &c.  Tiiis  section 
further  provides,  that  the  apertures  betweeif  the  rails  or 
palings  shall  hot  exceed  a  certain  number  of  inches,  and  for 
the  worm  of  worm  fencesT]  The  second  section  provides, 
that  the  owner  of  any  animalthat  shall  break  into  any  person's 
inclosure,  the  fence  being  of  the  height  an<l  strength  speci- 
fied in  the  first  section,  and  found  and  approved  to  ,be  such 
by  the  view  of  two  persons  for  that  purpose  appointed  by 
the  County  Commissioners,  shall  be  liable  io  make  good  ail 
damages  to  the  owner  of  the  inclosure ;  for  the  first  offence, 
single  damages  only:  and  ever  afterwards',  double  the  damages 
sustained.  The  baUnce.of  Xhis  ^ct  relates  to  partition  fen- 
ces. On  the  23d  of  February,  1819,  another  Act  was  pas- 
sed, (  Laws  1819-37,)  regulating  the  inclosing  and  cultivating 
of  common  fields.  These  Acts  wer^  in  force  in  the  Indiana 
Territory  as  early  as  1807,  and  before  the  Territory  of  Illi- 
nois was  organized,  and  they  are  retained  in  the  Revised 
Laws  of  1833. 

In  1836,  January  27,  (Gales'  Statutes,  278,)  an  Act  was 
passed  to  amend  the  Act  of  1819,  ^^regulating  inclosuresJ^ 
The  first  iection  of  this  Act  provides  as  follows  :  <^That  if 
any  horse,  mare,  gelding,  colt,  mule,  or  ass,  sheep,  lamb, 
goat,  kid,  bull,  cow,  heifer,  steer,  or  calf,  or  any  hog,  shoat, 
or  pig,  shall  break  into  any  person's  inclosure,  the  fence 
being  good  and  sufficient,  the  owner  of  such  animal  or  ani- 
.  mals  shall  be  liable  in  an  action  of  trespass,  io  make  good 
all  damages  to  the  owner  or  occupier  of  the  inclosure,  for 
the  first  offence,  single  damages  only,  and  ever  afterwards, 
double  the  damages  sustained." 

The  2d  section  provides  that  the  condition  of  the  fence  at 

the  time  the  trespass  was  committed,  may  be  proven  upon 

trial,  and  also  for  summoning  three  householders  to  view  the 

¥  fence,  whose  testimony  shall  be  good  evidence  touching  the 

sufficiency  thereof.  * 

Section  three  makes  the  person  injuring  animals  breaking 
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through,  for  want  of  a  sufficient  fence^  liable  for  such  injury. 

Section  four  requires  notice  to  be  given  to  the  owners  of 
animals  trespassing,  (if  known,)  and  if  they  refuse  to  secure 
them,  authorizes  the  person  trespassed  upon  to  tecure  and 
feed  them,  for  which  they  are  to  receive  a  compensation 
from  the  owner;  and  section  five  repeals  the  Ist  and  2d  sec- 
tions of  the  Act  to  which  it  is  an  amendment. 

In  the  Revised  Statutes  of  1845,  the  three  foregoing  Acts, 
and  an  Act  providing  for  the  removal  of  fences  made  by.mis- 
take  on  the  lands  of  other  persons,  constitute  but  one  chap- 
ter, the  16th,  16th,  17th,  and  18th  sections  of  which  are  the 
same  as  the  first  four  of  the  Act  of  1836,  and  the  balance  of 
the  chapter  is  made  up  of  the  other  three  Acts  above  refer- 
red to,  omitting  the  first  t^i^9ti0tli9l00^^e  Act  of  the  20th 
of  February,  1819,  whid|^(^%4^^)yi  by  the  Act  of 

It  is  itfsisted  on  th^  plft  id||^tIQ|0{li)Olakt  in  error,  that 
the  foregoing  statutes  cisate  no  obligation  upon  the  owner 
of  land  to  inclose  it  wm  ^ISB^M'leyrouId  protect  it 
against  the  depredations  q^a^le  Qj;ibi>RS>  and  to  support « 
this  view  of  the  case,  numerous  amnorities  have  been  cited 
to  show, 

First:  That  by  the  Common  Law,  one  need  not  inclose 
his  fields  with  a  fence,  and  that  inasmuch  as  the  Common 
Law  has  been  adopted  in  this  State,  <'so  far  as  the  same  is 
applicable  and  of  a  general  nature,"  that  therefore  this  rule 
of  the  Common  Law  prevails  in  Illinois  ;  and 

Secondly:  That  similar  statutes  to  those  of  Illinois  have 
uniformly  been  held  in  other  States  not  to  change  the  rule  of 
the  Common  Law. 

Admitting  that  at  the  Common  Law,  the  owner  of  a  clos^ 
was  not  bound  to  fence  against  the  adjoining  close,  except  by 
force  of  prescription,  yet  in  adopting  the  Common  X«aw,  as 
wan  aid  in  the  case  of  Boyer  v.  Sweet,  3  Scam.  121,  it  must 
be  understood  only  in  cases  where  that  law  is  applicable  to 
the  habits  and  condition  of  our  society,  and  in  harmony 
with  the  genius,  spirit  and  objects  of  our  institutions."  Si^e 
also  Penny  v.  LUlUy  3  Scam.  301.     However  well  adapted 
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the  rule  of  the  Comoion  Law  may  be  to  a  densely  populated 
country  like  £ngland,  it  is  surely  but  ill  adapted  to  a  new 
country  like  ours.  If  this  Common  Law  rule  prevails  now,  it 
must  have  prevailed  from  the  time  of  the  earliest  settlements 
in  the  Statee,  and  it  can  be  supposed  that  when  the  early 
settlers  of  this  country  located  upon  the  borders  of  our  ex- 
tensive prairies,  that  they  brought  with  them  and  adopted 
as  applicable  to  their  condition  a  rule  of  law,  requiring  each 
one  to  fence  up  his  cattle  ;  that  they  designed  the  millions  of 
fertile  acres  stretched  ^ut  before  them  to  go  ungrazed,  except 
as  each  purchaser  from  Government  was  able  to  inclo'se  his 
part  with  a  fence  ?  This  State  is  unlike  any  other  of  the  Ens- 
tern  States  in  their  early  settlement,  because,  from  the  scar- 
city of  timber,  it  must  be  many  years  yet  before  our  exten- 
sive prairies  can  be  fenced,  and  their  luxuriant  growth  suf- 
ficient for  thousands  of  cattle  mus  be  suffered  to  rot  and 
decay  where  it  grows,  unless  the  settlers  upon  their  borders 
are  permitted  to  turn  their  cattle  upon  them. 

Perhaps  there  is  no  principle  of  the  Common  Law  so  inap- 
.plicable  to  the  condition  of  our  country  and  people  as  the 
one  which  is  sought  to  be  enforced  now  for  the  first  time 
since  the  settlement  of  the  State.  It  has  becm  the  cus- 
tom in  Illinois  so  long,  that  the  memory  of  man  runneth  not 
to  the  contrary,  for  the  owners  of  stock  to  suffer  them  to 
run  at  large.'  Settlers  have  located  themselves  contiguous 
to  prairies  for  the  very  purpose  of  getting  the  benefit  of  the 
range.  The  right  of  all  to  pasture  their  cattle  upon  unin- 
closed  ground  is  universally  conceded.  No  man  has  ques- 
tioned this  right,  although  hundreds  of  cases  must  have  oc- 
curred where  the  owners  of  cattle  have  escaped  the  pay- 
ment of  damages  on  account  of  the  insufficiency  of  the 
fences  tlirough  which  their  stock  have  broken,  and  never 
till  now  has  the  Common  Law  rule,  that  the  owner  of  cattle 
is  bound  to  fence  them  up  been  suffered  to  prevail  or  to  be 
applicable  to  our  condition.  The  universal  understanding  of 
all  classes  of  the  community,  upon  which  they  have  acted 
by  inclosing  their  crops  and  letting  their  cattle  run  at  large, 
is  entitled  to  no  little  consideration  in  deter^taining  what  the 
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law  is,  and  we  should  feel  inclined  to  hold,  indepeadent  of  any 
statutes  upon  the  subject,  on  account  of  the  iifepplicabil- 
ity  of  the  Common  Law  rule  to  the  condition  and  circum- 
stances of  our  people,  that  it  does  not  and  never  has  prevailed 
in  Illinois.  But  it  is  unnecessary  to  assume  that  ground  in 
this  case.  The  Legislature  upon  this  subject  from  the  time 
when  we  were  a  part  of  the  Indiana  Territory  down  to  the  last 
]aw  contained  in  the  Revised  Statutes,  clearly  shows  that  the 
Legislature  never  supposed  that  this  rule  of  Common  Law 
prevailed  in  Illinois,  or  intended  that  it  should.  The  first  and 
second  sections  of  the  Acts  of  1807  and  1819,  which  are  in^ 
corporated  into  the  Revised  Laws  of  1833,  expressly  required 
fill  fields  kepi  for  inciosures  to  be  well  inclosed  wUh  a 
fence^  and  subjected  the  owner  of  cattle  breaking  through 
such  fence  as  the  law  required  to  the  payment  of  damages. 
Now  although  those  two  sections  were  repealed  by  the  Act 
of  1835,  yet  the  same  provisions  were  substantially  re-en- 
acted, except  that  what  should  constitute  a  sufficient  fence 
was  left  to  be  determined  upon  the  trial  instead  of  being  pre- 
scribed by  law.  Why  these  provisions,  if  the  owner  of  cat- 
tle coming  upon  the  lands  of  another  was  liable  in  any  event, 
whether  the  latter  had  a  fence  or  not?  What  did  the  law 
mean,  by  requiring  all  fields  kept  for  inciosures  to  be  well 
fenced  ?  It  has  been  argued  that  these  provisions)  and  sec- 
tion 15  of  chapter  51,. Revised  Statutes  were  declaratory  of 
the  Common  Law.  But  the  Common  Law  required  no  fences, 
how  then  could  an  Act  making  a  fence  requisite  be  declara- 
ory  of  it  ?  Would  the  Legislature  be  guilty  of  doing  so 
absurd  a  thing,  as  to  solemnly  declare  that  the  owner  of  cattle 
breaking  into  an  inclosure.y  the  fence  being  £Ood  and  siifflcient 
should  be  liable  to  damages,  provide  for  summoning  view- 
ers to  examine  the  fence,  and  leave  its  condition  to  be 
proved  upon  trial,  when  he  would  be  liable  at  all  events 
even  though  there  was  no  fence?.  There  are  numerous 
other  legislative  Acts  clearly  manifesting  the  understanding 
of  the  Legislature,  that  cattle  were  permitted  to  run  at 
large,  and  that  the  owners  of  fields  were  bound  to  fence 
against  them.  The  eighteenth  chapter  of  the  Revised  Stat- 
utes prohibits,  under  a  penalty,  the  planting  of  castor  beam 
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without  securing  '^the  same  with  as  good  and  sufficient  a 
fence  as  is  generally  put  up  and  used  for  the  protection  of 
grain  crops  in  the  neighborhood."  The  35th  chapter  sub- 
jects drovers  to  a  penalty  who  drive  off  any  cattle,  hogs, 
&c.  of  any  citizen,  either  from  his  own  premises,  or>^from  the 
range  in  which  the  stock  of  any  such  citizen  usually  run." 
The  sixth  section  of  the  thirty  ninth  chapter  prevents  the 
taking  up  and  posting  ^^any  herd  of  neat  cattle,  sheep,  hog 
or  goat,  betweenHhe  month  of  April  and  the  first  day  of  No- 
vember, unless  the  same  may  be  found  in  the  lawful  fence 
or  inclosure  of  the  taker  up,  having  broken  in  the  sa^ie.- 

The  third  section  of  the  forty  ninth  chapter  requires  the 
person  having  possession  of  the  horse  of  another  undf  r  cer- 
tain circumstances,  ^Ho  turn  the  same  out."  Would  the 
law  direct  an  animal  to  be  turned  out  where  it  bad  no.ri^ht 
to  run?  Why  all  these  various  provisions  and  many  others 
like  them,  if  animals  have  no  right  to  run  at  large? 

It  is  manifest  that  the  Legislature  has  all  along  acted  upon 
the  presumption  that  horses,  cattle,  hogs,  &c.,  might  law- 
fully be  at  large;  the  people  have  always  so  understood  the 
law,  and  if  there  ever  was  a  case  where  contemporaneous 
construction  and  acquiescence  could  be  properly  resorted 
to  for  the  purpose  of  ascertaining  the  law,  this  is  surely  that 
case,  both  as  regards  the  right  of  stock  to  run  at  large,  and 
the  necessity  for  fencing  against  them.  0*4 

But  we  are  told  that  precisely  similar  statutes  have  been 
enacted  in  other  States,  upon  which  their  Courts  have  put 
a  construction  which  is  obligatory  upon  this  Court.  An 
examination,  however,  of  the  legislation  in  other  States 
referred  to,  does  not  warrant  the  conclusion  assumed  ly 
counsel..  Some  of  the  statutes  and  cases  construing  them 
most  relied  upon,  of  which  Massachusetts  furnishes  the 
strongest  case,  will  be  referred  to. 

By  the  third  section  of  the  Statute  of  Massachusetts  of 
1788,  ch.  65,  it  was  enacted:  "That  any  person  injured  in 
his  tillage,  mowing  or  other  lands  under  improvement,  that 
are  inclosed  with  a  legal  and  sufficient  fence,  whether  such 
improved  land  be  in  common  or  general  field,  or  in  a  close 
by  itself,  by  swine,  sheep,  horses  or  neat  cattle,  may  have 
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and  maintain  an  action  of  trespass,"  &c.  In  the  cage  of 
Bust  ▼.  LoiOj  6  Mass.  90,  the  Court  held  thc^t  th«  provisions 
of  this  section  were  merely  in  affirmance  of  the  Common 
Law,  and  in  assigning  the  reasons  for  so  holding,  the  Court 
say:  <^By  this  section  a  man  injured  in  his  close  which  i3 
sufficiently  fenced,  hy  sheep,  swine,  Iforses  or  neat  cattle, 
may  have  his  action  against  the  owner.  *  *  *  But  it  can- 
not be  supposed  that  when  goats,  asses  or  mules  trespass 
upon  his  land,  which  is  sufficiently  fenced,  that  all  remedy 
is  taken  away;"  and  as  a  further  reason  for  their  decision 
the  Court  refer  to  a  subsequent  section  of  the  same  Act, 
which  gave  the  party  his  remedy  in  certain  cases  where  his 
fenee  was  insufficient.  These  reasons  cannot  apply  in  con-» 
struing  the  fifteenth  section  of  our  Act,  because  there  is  no 
such  omission  as  occurs  in  the  Massachusetts  statute,  nor  is 
there  any  subsequent  section  of  the  character  therein  refer- 
red to. 

.  The  case  of  Bust  v.  Low  is  the  foundation  of  that  of 
Liiile  v.  Laihrop^  6  Greenl.  356,  and  several  other  cases  to 
which  reference  has  been  made;  but  as  the  first  case  is  based 
upon  a  statute  different  from  ours,  and  cannot,  therefore,  be 
regarded  as  an  authority  in  the  construction  of  our  Act,  the 
cases  founded  upon  it  can  ha^ve  no  greater  weight.  It  is,  how- 
ever, insisted  on  the  part  of  the  defendant  in  error,  that  the 
fifteenth  and  three  subsequent  sections  of  the  statute  have 
reference  only  to  partition  fences,  and  in  support  of  this 
proposition,  reference  is  made  to  3  Harrison,  368,  4  New 
Hamp.  36,  6  Greenl.  356^  and  some  other  authorities,  to 
show  that  where  a  section  of  the  statutes  of  those  respective 
States  had  declared  generally  what  should  constitute  a  law- 
ful fence,  the  Courts  of  those  States  construing  the  whole 
Act  together,  had  limited  the  language  so  as  to  make  it  ap- 
ply to  partition  fences  only. 

ft  would  swell  this  Opinion  to  an  unreasonable  length, 
were  the  various  enactments  of  all  these  States  to  be  com- 
pared with  ours,  and  the  distinctions  between  them  pointed 
out    But  whatever  may  be  the  comtruction  of  their  statutes 
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in  the  States  where  they  were  enacted,  there  can  be  little 
doubt,  when  we  look  into  the  legislation  of  our  own  State, 
that  the  fifteenth  section  was  intended  to  apply  to  all  inclo- 
sures.  The  first  section  of  the  Act  of  1819  most  clearly  ap- 
plied to  all  fences.  Its  language  is  general,  and  we  have  seen 
no  similar  provision  in  any  other  State.  The  Act  of  1835, 
now  constituting  four  seetions  of  chapter  fifty  one  of  the  Rev. 
Statutes,  had  no  connection  when  originally  passed,  with  any 
other  Acts,  either  in  reference  to  division  fences,  or  inclosures 
of  common  fields;  and  the  fact  that  in  the  revision  of  the  laws 
it  has  been  incorporated  into  the  same  chapter  with  other  Acts 
in  reference  to  fences,  cannot,  nor  was  it  ever  intended  that 
it  should  alter  its  meaning.  If  the  fifteenth  section  stood  in 
an  Act  by  itself,  would  any  one  think  of  restricting  its  lan- 
guage, which  is  general  and  applies  as  much  to  one  sort  'of 
fences  as  another,  to  division  fences?  We  cannot  see  the 
propriety  of  restricting  the  general  language  of  the  fifteenth 
section  to  one  class  of  fences  more  than  another.  By  this  sec- 
tion a  remedy  is  given  to  a  party  whose  inclosure  is  broken 
into,  ^Hhe  fence  being  good  and  sufficient^^^  and  it  pecessari- 
ly  follows,  that  unless  the  fence  be  good  and  sufficient  no 
action  lies,  no  matter  whether  that  fence  be  a  division  fence, 
a  fence  against  the  highway,  or  against  the  unentered  land 
of  Government.  The  Legislature  has  not  restricted  the 
provisions  of  this  section  to  partition  fences,  and  we  do  not 
feel  at  liberty  or  inclined  to  do  so. 

The  cases  which  have  been  referred  to,  to  show  that  in 
several'  of  the  States  cattle  cannot  lawfully  be  upon  the 
highways,  and  that  the  owner  of  land  is  not  bound  to  fence 
against  cattle  not  lawfully  upon  the  adjoining  close,  have  no 
application  here,  for  two  reasons:  firsty  because  as  has 
been  shown,  in  this  State  a  man  to  be  entitled  to  maintain 
an  action  for  the  trespass  of  cattle  upon  his  close,  must  have 
it  surrounded  by  a  good  and  sufficient  fence ;  and  secondly^ 
we  have  no  general  law  in  this  State  prohibiting  cattle  from 
rtinning  upon  the  highways,  but,  on  the  contrary,  as  has  been 
shown,  cattle  in  this  State  are  permitted  to  go  at  large. 
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In  the  case  of  Studwellv.  Bieh,  14  Conn.  292,  the  Court, 
after  stating  the  English  law  which  requires  every  man  to 
keep  his  cattle  upon  his  own  lands,  say  :  <<such  is  not 
the  law  of  Connecticut,"  and  they  quote  from  Swift,  who 
says  :  <<The  owners  of  land  are  obliged  to  inclose  them  with 
a  lawful  fence,  or  they  can  maintain  no  action  for  a  trespass 
done  thereon  by  catlle."  (<This  law  (the  Court  continues) 
naturally  grows  out  of  the  situation  of  the  country  at  the 
time  of  the  first  settlement  of  the  State.  It  was  more  con- 
venient for  our  ancestors  to  inclose  their  cultivated  fields 
than  their  pastures.  The  cattle  were  suffered  to  roam  over 
the  uninclosed  land,  and  obtain  a  subsistence  wherever  they 
could.'* 

It  is  true  the  Court  in  Connecticut  base  their  decision 
upon  the  statutes  of  that  State,  but  it  is  equally  true,  that 
there  was  no  statute  directly  repealing  the  Commoa  Law 
rule  upon  this  subject.  In  South  Carolina,  by  the  Common 
Law  of  that  State,  a  similar  doctrine  prevails  to  that  in  Con- 
necticut.    Frippy,  Hasell^  1  Strob.  173.  • 

An  objection  has  been  made  to  the  constitutionality  of  a 
law  by  which  one  man's  cattle  are  permitted  to  enter  upon 
and  consume  the  grass  growing  upon  the  land  of  another 
without  compensation.  We  can  see  no  force  in  this  objection. 
The  Legislature  certainly  has  the  right  to  regulate  the  means 
for  enjoying  property.  It  can  hardly  be  insisted  that  if  a 
man  will  not  make  use  of  the  ordinary  means  to  preserve  his 
property,  that  the  public  is  bound  to  preserve  it  for  him,  or 
else  pay  the  losses  which  his  own  carelessness  may  have  oc- 
casioned. 

Since  the  decision  in  the  6th  of  Greenleaf,  the  law  has 
been  changed  in  Maine  so  that  the  owners  of  land  are  bound 
to  fence  against  cattle,  and  in  the  case  of  Oooch  v.  Stephen- 
son^  13  Maine,  (1  Shepley,)  R.  371,  this  very  point  of  the 
constitutionality  of  the  law  was  raised  and  thus  disposed  of 
by  the  Court :  ^^If  cattle  lawfully  on  adja^ning  lands,  stray 
where  they  might  not  go,  they  may  be  driven  off.  Or  the 
owner  of  land  may  exclude  the  cattle  of  others  by  sufficient 
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fences,  and  if  these  are  violated,  \Ye  may  seize  and  impound 
cattle  doing  damage,  or  maintain  trespass  against  their 
owner.  *  *  *  Lands  in  this  country  cannot  be  profitably 
cultivated,  if  at  all,  without  good  and  sufficient  fences.  To 
encourage  their  erection,  it  is  undoubtedly  competent  for 
the  Legislature  to  give  to  the  owners  of  land  thus  secured, 
additional  remedies  and  immunities.  We  perceive  nothing  in 
the  law  which  violates  or  impairs  the  Constitution."  Being, 
therefore,  of  opinion,  that  the  rule  of  the  Common  Law  re- 
quiring the  owner  of  cattle,  hogs,  &c.,  to  keep  them  upon  his 
own  ground  does  not  prevail  in  Illinois,  and  that  the  tenant 
of  land  in  this  State  is  bound  to  fence  against  cattle,  it  fol- 
lows that  the*instructionof  the  Circuit  Court  was  erroneous, 
and  its  judgment  is  therefore  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

The  following  dissenting  Opinion  was  delivered  by 

Caton,  J.  Differing,  as  I  do,  f^om  the  opinion  of  the  ma- 
jority of  theCourt,  propriety  and  justice  to  myself,  as  one  of  its 
members,  require  that  I  should  assign  the  reasons  which  have 
forced  me  to  the  opinion  which  I  entertain.  If  the  influence 
of  this  decision  might  not  be  felt  beyond  the  case,  or  even  this 
question,  I  might  let  it  pass  in  silence ;  but  tlie  rules  of  con- 
struction which  are  adopted,  not  only  in  construing  our  statute 
by  which  the  Common  Law  of  England  is  adopted  here,  but 
the  statutes  relating  to  this  particular  subject,  are  such  that 
I  can  give  them  no  ynction  by  my  silence,  for  I  think  if  they 
become  the  settled  doctrine  of  the  Court,  they  will  lead  to 
alarming  consequences.  It  is  admitted,  on  all  hands,  that 
by  the  Common  Law  of  England,  every  man  was  bound  to 
keep  his  beasts  within  his  own  close,  under  the  penalty  of 
answering  in  damages  for  all  injury  arising  for  their  being 
abroad,  and  that  the  owner  of  land  was  not  bound  to  protect 
his  premises  from  the  intrusion  of  a  stranger  or  his  animals. 
By  the  first  section  of  the  sixty  first  chapter  of  the  Revised 
Statutes,  it  is  provided  that,  ^'  the  Common  Law  of  England, 
so  far  as  the  same  is  applicable,  and  of  a  general  nature,  ftnd 
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all  statutes  and  acts  of  the  British  Parliament  made  in  aid  of, 
and  to  supply  the  defects  of  the  Common  Law,  prior  to  the 
fourth  year  of  James  the  First/'  (excepting  three  specified 
statutes,)  <<and  which  are  of  a  general  nature  and  not  local 
to  that  Kingdom,  shall  be  the  rule  of  decision,  and  shall  be 
considered  as  of  full  force,  until  repealed  by  legislative 
authority. "  Let  us  first  inquire  whether  this  admitted 
principle  of  the  Common  Law  was  adopted  by  this  statute, 
for  this  is  questioned  by  those  who  disagree  with  me.  That 
it  is  '^  of  a  general  nature, "  is  too  clear  to  require  argument, 
and  its  exclusion,  if  sustained  at  all,  must  be  upon  the  ground 
that' it  is  not  applicable.  What  did  the  legislature  mean  by 
the  use  of  the  word  ''  applicable  "  ?  Applicable  to  the  na- 
ture of  our  political  institutions,  and  to  the  genius  of  our 
republican  forms  of  government,  and  to  our  Constitution, 
or  to  our  domestic  habits,  our  wants,  and  our  necessities  ?  I 
think  I  must  ever  be  of  opinion,  that  nothine  but  the  former 
was  meant,  and  that  to  adopt  the  latter  is  a  clear  usurpation 
of  legislative  power  by  the  Courts.  If  we  adopt  the  former, 
but  little  difficulty  wiH  ever  be  experienced  in  applying  the 
rale,  and  the  question  propounded  will  always  be  of  a  leg^l 
character,  for  legal  rules  will  always  determine  wheth^any 
given  portion  of  the  Common  Law  is  consistent  withj  or 
hostile  to,  the  genius  of  a  republic  or  the  principles  of  our 
Constitution.  By  this  principle,  the  rule  ^y  which  any  por- ./; 
tion  of  the  Common  Law  is  excluded,  or  adopted,  will  apply 
with  equal  force  all  dyer  the  State.  If  we  adopt  the  latter, 
then  we  are  driven  to  examine,  not  a  question  of  law  and 
principle,  but  of  convenience  and  policy,  ipj  this  latter  rule, 
we  might  have  to  hold  a  principle  of  the  Common  Law  in 
force  in  some  portions  of  the  State  and  not  in  others;  for  in 
some  j[>taces  in  it  might  be  well  adopted  to  the  genius,  and 
customs,  the  wants  and  expectations  of  the  people,  while  it 
would  be  the  very  reverse  in  others.  We  should  have  to  in- 
vestigate, and  decide  upon  facts,  without  any  legal  mode  of 
of  trying  them,  and  not  law.  If  we  say  that  we  will  not 
enforce  a  principle  of  the  Common  Law,  because,  in  our " 
judgment,  a  different  rule  would  be  better  /or  the  genial 
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good,  or  more  just  in  principle,  or  more  conformable  to  the 
habits  and  ways  of  the  people,  then  it  seems  to  me  that  we 
are  legislating,  and  I  know  not  where  we  should  stop  in 
this  course  of  judicial  legislation.  If  the  Courts  may  say 
that  this  rule,  or  that,  of  the  Common  Law,  is  not  law,  be- 
cause  a  different  rule  would  be  more  just,  or  would  suit  the 
people  better,  then  they  must  assume  that  their  judgments 
are  infallible,  and  there  is  no  longer  any  occasion  for  a  Legis- 
lature to  alter  the  Common  Law,  for  the  Courts  will  happily 
make  all  needful  alterations.  The  very  statement  of  such  a 
proposition,  in  plain  terms,  is  too  startling  to  find  an  advo- 
cate, and  too  dangerous  to  admit  of  defence,  and  yet,  it 
seems  to  me,  that  we  are  rapidly  verging  to  that  alarming 
position,  if  we  are  not  already  there. 

For  the  purpi^e  of  proving  that  this  principle  of  the  Com- 
mon Law  is  but  illy  adapted  to  a  country  like  ours,  and 
hence  not  applicable,  several  assumptions  are  made,  some 
of  which  are  mere  matters  of  opinion,  about  which  men  may 
well  differ,  while  others  originate  in  a  misapprehension  of 
facts.  Whether  it  would  be  better  for  each  one  to  take 
care  of  his  own  stock,  and  allow  these  ^^  extended  prairies  " 
capable  of  producing  grain,  sufficient  to  feed  a  nation,  to  be 
reduced  to  a  state  of  cultivation,  without  the  owner's  ex- 
pense and  great  delay  of  fencing  them,  where  timber  is 
scarce,  would  be  but  matter  of  opinion,  which  the  people's 
repr^entatives  are  much  more  capable  of  forming  than  we 
are.  I  think  it  quite  as  probable  that  the.settlers  located  on 
the  borders  of  the  prairies,  that  they  might  cultivate  farms, 
without  the  expense  and  delay  of  clearing  off  a  heavy  growth 
of  timber,  as  that  their  moving  object  was  to  obtain  a  range 
for  their  cattle.  Notwithstanding  the  privilege  which  it  is 
said  they  have  always  enjoyed,  not  one  part  in  a  thousand  of 
this  luxuriant  growth  of  grass,  but  has  rotted  and  decayed 
where  it  grew,  or  more  generally  been  consumed  by  fire. 
So  it  will  ever  be,  for  the  want  of  those  thousands  of  cattle 
to  crop  it,  until  brought  into  cultivation  by  the  husbandman's 
plow.  One  acre  in  tillage  is  of  more  value  than  many 
acres  of  wild  grass,  which  would  seem  to  show,  that  as  a 
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question  of  politieal  econokny,  it  y^ere  better  to  allow  the 
land  to  be  cultivated  without  the  expense  of  inclosing  it,  to 
keep  off  strangers'  animals,  than  to  impose  so  onerous  a  tax 
upon  the  tillage  of  the  soil^  for  the  sake  of  the  small  value  of 
grass  consumed  by  cattle.  Again,  it  is  said^y  intelligent 
men,  to  be  capable  of  demonstration,  that  one  fourth  the  ex- 
pense required  to  inclose  the  cultivated  lands,  and  mead- 
ows in  the  State,  would  suffice  to  make  pastures  for  all  our 
stock.  If  so,  it  would  show  that  this  principle  of  the  Com- 
mon Law  is  not  so  inapplicable  to  the  condition  of  our  country 
and  people.  At  least,  so  long  as  the  Court  might  be  mistak- 
en in  its  notions  of  convenience,  it  demonstrates  the  propri- 
ety of  leaving  that  question  to  the  Legislature,  where  it 
properly  belongs. 

This  principle  of  t^e  Common  Law  is  mosi^  unquestiona- 
ably  the  law  of  natural  justice,  whence  it  originated,  for  it 
secures  to  each  one  the  quiet  enjoyment  of  his  own,  without 
intrusion  or  molestation  from  another.  There  is  another 
principle  of  the  Common  Law  which,  in  fact,  expresses  this 
in  more  general  terms,  and  it  is  this  :  JTou  shall  so  use  yoftr 
own  as  not  to  injure  another.  Is  this  mtixim  to  be  repudia- 
ted because  it  is  not  applicable  to  the  genius  of  our  people, 
and  their  customs  and  habits  ?  The  decision  of  this  case 
would  seem  to  say  so.  *  It  is  not  for  the  benefit  of  the  tiller 
of  the  soil  that  the  fence  is  made,  for  his  crops  will  grow  as 
well  without  it;  but  it  is  for  the  benefit  of  the  owner  of; the 
animals,  that  he  may  be  relieved  from  restraining  their  natu- 
ral propensities.  I  have  no  more  natural  right  to  compel 
my  neighbor  to  protect  his  crops  against  my  swine,  than  I 
have  his  orchard  against  my  children  or  myself.  It  cannot 
be  successfully  denied  that  this  alteration  of  the  Common 
Law,  is  imposing  a  burthen  upon  one  for  the  benefit  qf 
another,  which  should  never  be  done,  at  least  without  his 
consent,  by  himself  or  his  representative.  Again,  it  is 
assumed,  that  it  has  ever  been  the  custom  in  this  State,  for 
the  settlers  to  allow  their  stock  to  run  at  large.  If  this 
were  so,  it  would  not  change  the  Common  Law,  for  that  can 
only  be  done  by  legislative  authority.    But  the  proposition 
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is  by  no  means  universally  irue,  in  point  of  fact.  It  is  with- 
in my  personal  knowledge,  that  in  many  poi'tions  of  the 
State,  and  I  think  it  is  almost  universally  so  in  the  prairie 
settlements,  it  has  never  been  the  custom  to  allow  swine 
^and  sheep  to  go  at  largeror~tQ/fence  against  them,  and  now, 
under  this  decision,  all  their  crops  may  be  destroyed  with 
impunity. y^gain,  it  is  said  that  ^^no  man  has  ever  ques- 
tioned this  rijght  to  let  stock  run  at  large;"  and  that  ^^never 
till  now,  has  the  Common  Law  rule  been  supposed  to  pre- 
vail, or  to  be  applicable  to  our  condition."  Here,  again, 
the  assumption  is  not  supported  by  the  facts.  I  have  been 
for  about  sixteen  years  constantly  engaged  in  the  Courts  in 
this  State,  and  this  is  the  first  decision  that  I  have  ever 
known  on  thil  Subject,  where  the  Common  Law  rule  has  not 
been  held  to  apply,  although  the  question  has  often  arisen, 
and  been  as  often  decided,  and  so  universal  has  been  the 
acquiescence  of  the  Bar  and  the  people,  that  this  is  the  first 
case  where  the  question  has  been  brought  up  for  review. 
I  might,  at  least  with  equal  propriety,  say  of  such  acquies- 
cence, that  it  ^^is  entitled  to  no  little  consideration  in  deter« 
minirtg  what  the  law  is."  It  more  properly,  however,  servfis 
to  show  how  unsafe  it  is  for  us  to  depart  from  the  well  set- 
tled rules  of  the  Common  Law,  upon  our  own  notions  of  its 
propriety,  or  convenience,  or  applicability,  or  upon  what  we 
believe  to  be  the  understanding  of  the  community.  Our 
powers  and  duties  are  not  representative,  nor' is  a  position 
to  be  held  to  be  law,  because  the  people  have  generally  un- 
derstood or  wished  it  to  be  so,  but  the  Couit  must  still  look 
to  other  lights  to  find  out  what  the  law  really  is.  When  the 
principle  becomes  established,  that  the  Courts  shall  construe 
the  law  as  the  people  understand  it,  then  will  a  Cleon  be 
justified  in  taking  an  appeal  from  the  decision  of  the  Judge 
upon  the  bench,  to  the  multitude  in  the  Court  House  yard. 
Then  may  the  lives  and  property  of  the  citizens  be  subject 
to  the  fitful  passions  of  our  enfrenzied  populace.  It  will 
ever  be  the  glory  of  the  Judiciary  to  stand  boldly  up,  and 
with  a  manly  energy  and  firmness,  fearlessly  proclaim  the 
law  as  it  is,  in  defiance  of  popular  prejudice  ^or  public 
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clamor.  I  entertain  no  fears  that  any  portion  of  the  Judi- 
ciary will  ever  waver  in  its  duty,  in  obedience  to  a  sudden 
outburst  of  popular  excitement;  but  the  danger,  if  any,  is 
that  the  influence  of  a  general  public  opinion,  long  enter- 
tained, may  induce  the  Courts  to  distort  the  law  so  as  to 
conform  to  such  opinion,  rather  than  incur  the  public  criti- 
cism, which  might  be  induced  by  a  decision  which  would 
disappoint  public  expectation.  The  latter,  I  think,  is 
fraught  with  more  permanent  danger  than  the  former,  for 
the  first  would  be  soon  corrected  by  the  re-action  of  a  tern*- 
porary  excitement,  when  tliose  who  had  intimidated  the 
Judge,  would  condemn  him  for  having  yielded  to  their  in- 
fluence;, but  no  such  consequence  would  be  likely  to  follow 
the  latter  case,  while  the  wound  which  principle  would  re- 
ceive, might  never  be  healed.  While  following  the  seduc- 
tive lure  of  a  general  public  opinion,  the*  Courts  would 
become  familiarized  with  a  departure  from  the  stern  and  in- 
flexible rules  of  the  law,  and  as  each  decision  becomes  a  pre* 
cedent,  authority  would  soon  be  formed  for  overturning  the 
law,  for  the  sake  of  public  convenience,  or  to  gratify  public 
prejudice;  and  who  can  tell  where  such  a  course,  at  first,  per- 
haps, convenient,  and  but  for  the  precedent,  advantageous — ^ 
would  end?  Who  does  not  see,  jf  we  start  out  with  the  prin- 
ciple of  making  our  decisions  conform  to  public  opinion,  and 
for  a  justification,  say  that  the  genius  of  our  people,  and  their 
customs  and  habits  demand  it,  we  shall  soon  end  in  making 
our  notions  of  their  wants  and  interests,  rather  than  the 
Common  Law,  or  the  express  statute,  the  rule  of  determin- 
ation, and  as  at  no  time  will  the*  public  opinion  alone  be 
the  alleged  ground  of  decision,  that  too  may  be  soon  disre- 
garded, and  we  shall  be  left  to  our  own  arbitrary  notions  of 
what  is  best  adapted  to  the  publio  good.  That  would  be  an 
usurped,  and  a  despotic  power^ 

But  ours  is  not  the  only  State  where  the  Common  Law 
seems  to  be  undergoing  radical  changes  in  some  of  its  fun- 
damental principles,  not  by  legislative  authority,  but  by  the 
will  of  the  Courts.  Nay,  we  find  ourselves  quite  outstrip^ 
ped  in  this  work  of  improvement,  by  some  of  our  more  e»- 
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terprising  or  more  Tenturesbme  neighbors.    But  lately  we 
were  informed  that  it  had  been  discovered  in  one  State,  that 
a  testator  could  not  impose  as  a  condition  to  a  devise  to  his 
widow,  that  it  should  be  void  upon  her  second  marriage,  and 
that  the  Common  Law  on  that  subject  is  all  wrong,  and 
should  be  altered,  and  so  the  Court  alters  it  and  holds  the 
condition  void.     Again,  we  learn  that,  in  another^  case,  has 
been  made  a.great  improvement  upon  the  Common  Law  by 
holding  that  an  attorney  in  a  cause  is  an  incompetent  wit- 
ness, although  a  few  years  ago  hardly  any  enlightened  Court 
would  have  allowed  counsel  to  argue  either  proposition.  That 
a  condition  to  a  grant  or  devise  prohibiting  marriage  is  void, 
as  a  general  rule,  may  not  be  denied ;   but  the  cases  are 
as  uniform  that  by  the  Common  Law  (though  not  by  the 
Civil  Law,)  a  devise  to  the  testator's  widow  is  an  exception 
to  the  general  rule ;  (see  1  Story's  Eq.  Jur.,  §  286,  and  cases 
cited  in  note  4;)  yet  all  the  cases  establishing  this  exception 
are  quite  overlooked  by  that  Court  in  its  glowing  admiration 
of  the  general  rule.     If  startling  at  first,  these  innovations 
upon  the  Common  Law  will  soon  cease  to  surprise  us.    Al- 
though both  may  be  real  improvements,  (  and  I  have  no  doubt 
but  that  the  exclusion  of  an  attorney  in  the  cause  as  a  witness 
would  be, )  I  think  it  wouU  be  much  safer  and  better  that  they 
should  be  made  in  a  constitutional  way  by  the  Legislature. . 
I  will  allude  to  one  or  two  cases  for  the  purpose  of  seeing 
what  progress  we  are  making  in  this  work  of  improvement. 
In  the  case  of  Boytr  v.  Sweet,  3  Scam.  120,  the  Court  pro- 
fessedly decide  against  the  principles  of  the  Common  Law, 
upoh  the  ground  that  the  new  rule  adopted  will  be  more 
convenient  and  just  under  our  business  habits,  and  the  al- 
leged pliability  of  the  Common  Law  is  asserted  for  its  over- 
throw.    Now  I  complain  more  of  the  principle  avowed  than 
of  the  decision  itself,  for  authorities  may  be  found  sustaining 
that  decision  upon  Common  Law  principles.     Is  the  Com- 
mon Law  only  clay  in  the  hands  of  the  Courts,  to  be  mould- 
ed and  shaped  by  them  to  suit  their  wills  ?     lYi  the  case  of 
Penny  v.  Little^  3  Scam.  301,  the  doctrine  avowed  in  the 
former  case  is  practically  carried  out.    The  question  there 
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inrolved  the  right  of  a  landlord  to  distrain  for  rent  where 
no  tuch  right  was  reserved  in  the  lease.  It  is  admitted  that 
by  the  Common  Law  he  had  no  such  right,  and  that  we  have 
no  statute  conferring  the  right.  In  England  there  is  a  late 
statute  giving  the  authority.  And  here  without  any  such 
statute,  and  against  the  Common  Law,  it  was  held  tha^  the 
landlord  possesses  this  despotic  power  over  his  tenant.  If 
this  is  more  conformable  to  the  genius  of  a  republic  or  our 
people,  it  remains  to  be  shown.  But  the  people  had  so  un- 
derstood the  law,  for  they  had  submitted  to  its  practice 
for  twenty  years.  This  Territory  once  belonged  to  Vir- 
ginia, and  although  it  is  not  shown  that  her  laws  authorized 
such  distress,  the  Court  says  :  ^^The  legislation  of  the  Ter- 
ritory and  of  our  State  was  adopted  in  reference  to  the  law 
as  it  then  existed  in  the  country.  Upon  this  principle  and 
none  other,  can  we  account  for  the  numerous  cases  in  which 
the  Common  Law  has  been  changed  by  statute  in  England 
since  the  fourth  of  James  I.,  and  those  changes  adopted  by 
the  Courts  in  this  country  without  having  been  first  re-en- 
acted by  our  legislatures."  How  is  it  that  the  Courts  in  4 
this  country  possess  so  much  more  power  to  change  the  law 
than  in  Great  Britain  ?  There,  this  very  change  could  only 
be  effected  by  an  Act  of  Parliament ;  here,  it  is  done  by  the 
Court  alone,  not  only  without  legislative  sanction,  but  in  de- 
fiance of  the  positive  mandate  of  our  statute  adopting  the 
Common  Law,  and  the  principle  clearly  and  deliberately 
proclaimed  that  they  have  the  right  to  do  so.  This  power 
is  not  given  by  the  Constitution  or  laws,  but  is  usurped  by 
the  Court,  probably  in  deference  to  a  public  opinion  of  twen- 
ty years'  standing:  But  this  supposed  public  opinion  has 
not  the  merit  of  having  originated  in  a  sense  of  justice,  for 
the  landlord  has  no  more  abstract  right  to  distrain  for  his 
rent,  than  the  merchant  for  his  goods.  By  what  rule  of 
right  or  reason  should  the  landlord  and  none  others  be  allow- 
ed to  seize  and  sell  his  debtor's  goods  without  a  judgment 
and  without  a  trial  ?  Is  that  in  harmony  with  the  equality 
or  genius  of  a  republic  ?  But  a  mistaken  notion  of  the  law 
by  the  pablic  cannot  make  the  law,  and  yet,  had  this  public 
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opinion  for  these  twenty  years  been  the  other  way,  I  am  in- 
clined to  think  the  decision  would  have  been  the  other  way 
too.  There  is  a  place  where  public  opinion  may  be  legiti- 
mately exercised  and  properly  represented,  and  to  th&  Leg- 
islature alone  should  we  look  for  changes  in  the  law.  If  we 
are  careful  to  keep  within  our  own  constitutional  sphere,  I 
think  we  shall  do  the  best.  Of  all  others,  we  should  be  the 
last  to  transcend  our  powers. 

By  the  construction  given  to  the  word  applicable^  we  as- 
sume the  right  to  disregard  any  other  provision  of  the  Com- 
mon Law,  which  in  our  judgment  would  be  inconvenient,  and 
no  one  can  safely  advise  his  client  relying  upon  the  Commou 
Law.  After  this  assumption  no  step  remains  to  be  taken  to 
unite  in  our  own  hands  the  powers  delegated  by  the  Consti- 
tution to  two  separate  departments  of  the'  government. 
Should  the  Legislature  as  manifestly  assume  judicial  pow- 
ers, I  think  we  should  not  hesitate  to  declare  the  Act  uncon- 
stitutional. And  yet  this  principle  which  is  so  broadly 
claimed  in  the  case  of  Penny  v.  Little^  is  now  again  asserted 
in  unqualified  terms,  and  those  cases  both  referred  to  witli 
approbation.  This  has  led  me  to  a  somewhat  extended  ex- 
amination of  this  doctrine,  which,  it  seems  to  me,  is  fraught 
with  so  much  danger,  and  to  which  I  cannot  consistently 
subscribe.  And  I  hope  the  fact  that  this  case  is  at  last  de- 
cided professedly  on  other  grounds,  will  prevent  it  from 
being  used  as  authority  for  the  extension  of  this  principle. 
With  how  much  more  propriety  might  the  Court  have  held 
that  the  Common  Law,  as  applied  to  navigable  rivers  in 
England,  was  not  applicable  here.  If  physical  causes  could 
justify  us  in  holding  any  portion  of  the  Common  Law  inap- 
plicable, we  might  with  truth  have  said,  that  a  rule  founded 
upon  and  applied  to  the  diminutive  streams  of  Great  Britain, 
where  its  theory  is  generally  supported  by  a  coincidence  of 
facts,  was  not  applicable  to  the  great  rivers  of  this  i^ontinent, 
which  are,  in  fact,  navigable  for  thousands  of  miles  above 
tide-water,  and  yet  this  Court,  with  a  manly  firmness  which 
has  challenged  the  admiration  of  some  of  the  ablest  jurists  of 
other  States,  asserted  and  administered  the  Common  Law 
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as  it  found  it,  without  attempting  to  fritter  it  away  because 
it  was  not  applicable.  See  Middleton  v.  Priichard^  3  Scam. 
610,  and  note  of  Chancellor  Kent  on  that  case,  3  Kent's 
Com.  (6  ed.)  432. 

But  this  is  not  the  first  time  that  the  inapplicability  of  this 
portion  of  the  Common  Law  has  been  urged.  In  most  of 
the  cases  to  which  reference  will  hereafter  be  made  wall  the 
same  argument  used,  and  particularly  in  the  cases  in  6 
Greenl.  356,  and  6  Mass.  90,  was  it  contended  by  eminent 
counsel,  that  this  principle  of  the  Common  Law  should  not 
be  enforced  because  it  is  not  adapted  to  a  new  country. 
But  the  argument  was  repudiated  by  the  Courts,  and  a  very 
strict  and  limited  construction  given  to  their  statutes  in 
order  to  uphold  the  Common  Law,  which  could  only  be  re- 
pealed by  the  clearly  ex{)ressed  will  of  the  Legislature  in  a 
positive  en(ftctment  for  that  purpose.  Those  Courts  were 
content  to  administer  the  law  as  they  found  it,  leaving  it  to 
the  Legislature  to  make  the  change,  if  desired  by  the  people. 
How  different  here ! 

Having  assigned  the  reasons  for  my  opinion,  that  this  por- 
tion of  the  Common  Law  was  adopted  with  the  rest  by  our 
statute,  and  that  it  cannot  be  disregarded  by  the  Court  till 
changed  by  legislative  authority,  I  shall  proceed  to  exam- 
ine whether  it  has  been  so  changed. 

All  the  statutes  which  we  now  have,  or  have  had  since 
January,  1836,  are  embraced  in  the  fifty-first  chapter,  Revi- 
sed Statutes.  But  as  several  of  the  provisions  of  that  chap- 
ter were  originally  passed  in  several  different  acts,  and  as  I 
concur  in  the  opinion  that  we  are  to  construe  them  precisely 
as  if  they  were  now  only  to  be  found  in  the  original  Acts  as 
they  were  passed,  it  becomes  necessary  first  to  examine 
their  history.  In  1819,  an  Act  was  passed,  the  first  section 
of  which  provided  ^^That  all  fields  and  grounds  kept  for  in- 
closures  shall  be  well  inclosed  with  a  fence  composed  of," 
&c.  and  then  prescribed  very  minutely  the  character  of  the 
fence.  The  second  section  was  the  same  as  the  fifteenth 
section,  fifty-first  chapter.  Revised  Statutes,  except  that  the 
words  ^the  fence  being  of  the  aforesaid  height  and  strength' 
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were  osed  instead  of  ^^the  fence  being  good  and  sufficient," 
as  it  is  now.  The  third  and  last  section  of  that  Act  pre* 
scribes  the  rule  on  the  subject  of  division  fences  and  was  the 
same  as  sections  eleven,  twelve,  thirteen  and  fourteen  of 
chapter  fifty-one,  Revised  Statutes.  Thus  the  law  contin- 
ued till  the  Act  of  1835  was  passed.  By  that  Act,'-^wbicfa 
by  its  title  professed  to  be  an  amendttient  of  the  former  law, 
— the  first  and  second  sections  of  the  Act  of  1819  were  re- 
pealed, the  second  section  re-enacted  with  the  alteration 
above  specified,  and  three  new  sections  were  added,  which 
now  compose  sections  sixteen,  seventeen,  and  eighteen  of 
chapter  fifty-one,  Revised  Statutes.  We  learn  from  this, 
that  by  the  rule  of  construction  before  laid  down,  and  in 
which  we  all  agree,  that  sections  ele\en  to  eighteen  inclu- 
sive must  all  be  construed  together ;  for  sections  eleven  to 
fifteen  inclusive  were  originally  passed  togetl  er,  and  ccm- 
posed  the  whole  of  theAct  of  1819,  except  the  first  section, 
which  was  repealed  by  the  Act  of  1835  and,  as  I  shall  pres- 
ently show,  has  never  been  re-enacted.  It  will  not  be  deni- 
ed that  an  amendatory  Act,  must  be  construed  in  connection 
with  what  is  left  unrepealed  of  the  original  Act.  By  these 
rules  section  fifteen,  chapter  fifty  one,  Revised  Statutes,  lias 
a  double  claim  to  be  construed  in  connection  with  the  four 
sections^which  now  precede  it ;  firsts  as  having  originally 
composed  a  part  of  the  same  Act  with  them,  and  secondy  as 
being  re-enacted  by  and  composing  a  part  of  the  Act  of  1835, 
which  was  an  amendment  to  that  Act.  And  the  three  sec- 
tions which  now  follow  it  should  be  construed  with  it,  and 
the  four  preceding  sections,  because  they  were  originally 
enacted  in  a  law  which  was  an  amendment  to  an  Act  of 
which  they  formed  the  whole,  except  the  first  section  which 
was  repealed. 

Having  thus  settled  the  rules  by,  or  rather  the  connection 
in  wh|ch  these  statutes  should  be  construed,  I  will  proceed 
to  examine  these  sections  from  eleven  to  eighteen  inclusive, 
for  the  first  ten  sections  relate  to  common  fields  alone,  and 
the  last  two  to  fences  made  by  mistake,  and  it  is  not  pre- 
tended that  they  have  any  thing  to  do  with  the  question.     I 
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will  first  show  that  no  part  of  the  first  section  of  the  Act 
of  1819,  which  was  repealed  by  the  Act  of  ISSS,  has  ever 
been  re-enacted,  for  it  is  the  peculiar  phraseology  and 
strong  expressions  used  in  the  first  two  lines  of  that  section, 
upon  which  reliance  is  placed  and  the  argument  is  based, 
showing  that  this  provision  of  the  Common  law  is  repealed. 
Indeed,  it  is  expressly  stated  that  sections  one  and  two  of 
the  Act  of  1819  <*were  substantially  re-enacted,  except,  that 
what  should  constitute  a  sufficient  fence  was  left  to  be  de- 
termined upon  the  trial,  instead  of  being  prescribed  by  law," 
and  it  is  inquired,  <<why  these  provisions,  if  the  owner  of 
cattle,  coming  upon  the  lands  of  another,  was  liable  in  any 
event,  whether  the  latter  had  a  fence  or  not?  What  did  the 
law  mean  by  requiring  all  fields  kept  for  inclosures  to  be 
well  fenced?"  There  might  have  been  force  in  these  inter- 
rogatories, were  that  first  section  now  in  force,  but  unfortu- 
nately for  the  argument  which  they  contain,  it  is  an  entire 
misapprehension  that  any  part  of  that  section  has  ever  been 
re*enacted.  Nothing  of  these  peculiar  expressions,  nor  any 
one  sentence  or  part  of  sentence  of  that  first  section,  nor  any 
idea,  or  principle  or  provision  which  it  contained  is  to  be 
found  in  the  law  of  1836,  nor  in  any  law  since,'  not  in  any 
•other  law  upon  our  statute  books.  This,  I  think,  is  capable 
of  demonstration.  It  is  not  in  sections  eleven  to  fourteen 
inclusive,  for  they  relate  entirely  to  division  fences,  and  are 
a  copy  of  the  third  section  of  the  Act  of  1819,  of  which  the 
section  in  question  was  the  first.  It  is  not  in  the  fifteenth 
section,  for  that  is  devoted  entirely  to  the  re-enactment  of 
the  second  section  of  the  same  Act  of  1819,  and  is  almost  a 
literal  transcript  of  it,  except  the  words  *^a  good  and  suffi- 
cient fence"  are  used  instead  of  ^Hhe  fence  being  of  the 
aforesaid  height  and  strength;"  and  this  change  became  ne- 
cessary in  consequence  of  the  repeal  of  the  first  section, 
which  contained  a  minute  description  of  the  fence,  to  which 
the  word  ^'aforesaid'^  referred.  But  as  this  is  the  section 
probably  relied  upon,  I  will  quote  it  at  length.  *^If  any 
horse,  mare,  gelding,  colt,  mule  or  ass,  sheep,  lamb,  goat, 
kid,  bull,  cow,  heifer,  steer  or  calf,  or  any  hog,  shoat  or  pig. 
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shall  break  into  any  person's  inclosurey  the  fence  being  good 
and  sufficient)  the  owner  of  such  animals  shall  be  liable  in 
an  action  of  trespass,  to  make  good  all  damages  to  the 
owner  or  occupier  of  such  inclosure,  for  the  first  offence 
single  damages  only,  and  ever  afterwards  double  the  dama* 
ges  sustained.^'  Where  do  we  find  in  this,  any  thing  like  a 
re-enactment  of  any  portion  of  that  first  section?  I  cannot 
read  here  those  potent  words,  ^Hhat  all  fields  and  grounds 
kept  for  inclosures  shall  be  well  inclosed  with  a  fence" — 
and  yet  there  is  nothing  else  in  that  first  section  except  a 
description  of  the  fence.  It  ought  not  to  be  contended,  that 
the  Legislature  intended  to  re-enact  both  sections  repealed, 
when  they  have  only  copied  the  words  of  one,  when  there  is 
not  the  least  similarity  between  the  two,  each  one  perform- 
ing an  entirely  different  office ;  and  yet  this  is  the  section 
manifestly  relied  upon  ;  at  least  there  is  none  other  that 
comes  so  near  it,  if  it  is  possible  Tor  the  others  to  be  more 
foreign  than  this.  Whether  this  section  of  itself  changes  the 
the  Common  Law  rule,  I  will  examine  presently.  I  am 
now  endeavoring  to  show  that  the  first  section,  upon  the 
peculiar  words  of  which  so  much  reliance  is  placed,  has  not 
been  re-endcted. 

The  next  section,  which  is  the  sixteenth,  authorizes  the. 
injured  party  to  complain  to  a  justice  of  the  peace,  who 
shall  summon  three  householders  to  view  the  fence,  and 
their  testimony  shall  be  good  evidence  touching  the  suffi- 
ciency of  the  fence.  The  seveftteenth  section  provides,  that 
if  any  person  injured  for  want  of  a  sufficient  fence  shall  hurt 
any  of  the  aforesaid  animals,  he  shall  pay  the  damages.  And 
section  eighteen  provides,  that  the  owners  of  animals  tres- 
passing shall  be  notified,  and  if  they  refuse  to  secure  them, 
the  injured  party  may  do  so,  and  recover  compensation  for 
their  feed.  This  composed  all  there  was  of  the  Act  of  '35, 
and  all  there  is  upon  our  statute  book  which  can,  by  possi- 
bility, touch  this  question.  It  seems  to  me  it  would  be  ex- 
travagant in  any  one  to  contend,  that  there  is  anything  iu 
either  of  these  three  sections,  which  either  directly  or  con- 
structively re-enacts  any  portion  of  that  first  section.    In- 
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dead,  they  do  not  admit  of  argument  either  way,  for  the 
statement  of  their  contents  demonstrates  the  negativ^e. 

If  I  have  sacceeded  in  showing  that  the  first  section  of  the 
Act  of  '19  has  never  been  re-enacted,  then  all  the  argument 
fails  which  rests  upon  that  section,  and  that  there  has  been  a 
misapprehension  on  that  subject,  it  seems  to  me  there  can 
be  ni  doubt.  This,  I  believe,  will  be  made  ^till  more  ap- 
parent by  what  will  be  said,  in  giving  my  construction  of 
those  sections,  which  I  shall  now  proceed  to  do. 

Section  fifteen,  chapter  fifty  one,  of  the  Revised  Statutes, 
which  was  the  first  section  of  the  Act  of  '36,  where  it  was 
re-enacted  from  the  Act  of  '19,  has  been  already  quoted  at 
le;igth,  and  proves  that  if  any  horse,  &c.,  shall  break  into 
any  inclosure,  the  fence  being  good  and  sufficient,  the  owner 
shall  b3  liable  to  an  action  of  trespass  *<for  the  first  offence, 
single  damages  only,  and  ever  afterwards,  double  the  dam- 
ages sustained. "  Independent  of  any  decisions  which  have 
been  made  in  other.  States  upon  statutes  on  this  subject,  I  do 
not  think,  by  any  known  rule  of  construction,  this  can  be  held 
to  have  taken  away  the  Common  Law  remedy.  It  contains 
no  intimation  of  an  interest  to  repeal  the  Common  Law,  nor 
is  it  in  any  way  inconsistent  with  it.  It  is  clearly  cumulative 
to  the  Common  Law,  and  not  hostile.  It  gives  an  additional 
remedy,  in  the  i\,ature  of  a  penalty,  greater  than  was  known 
at  the  Common  Law,  which  may  well  exist  without  diminish- 
ing the  Common  Law  right.  The  statute  books  are  full  of 
such  cases,  and  it  would  be  a  useless  waste  of  time  to  quote 
authorities  to  show  that  such  statutes  are  never  construed  to 
take  away  Common  Law  remedies,  in  cases  which  do  not 
come  within  the  provisions  of  the  statute,  and  entitle  the 
party  to  a  remedy  under  it.  Manifestly,  the  whole  object  of 
this  statute  was  to  give  the  party,  a  right  to  double  damages 
for  the  second  and  subsequent  trespasses,  when  he  entitles 
himself  to  them  by  keeping  up  a  good  and  sufficient  fence. 
Instead  of  relieving  the  owner  of  the  animals  from  any  lia- 
bilities imposed  by  the  Common  Law,  it  manifestly  increases 
them.  It  is  not  for  his  benefit,  but  for  the  advantage  of 
the  owner  of  the  close  who  will  keep  up  a  fence.    The  ob- 
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ject  i9  to  encourage  fencing  by  eictraordinary  rewards,  and 
not  to  compel  it  by  an  abridgment  of  rights.  It  seems  to 
me  absurd  to  say,  if  a  man  will  not  entitle  himself  to  the  ex- 
traordinary remedies,  tendered  him  by  the  statute,  that  there- 
fore he  shall  be  deprived  of  even  the  rights  guarantied  to 
him  by  the  Common  Law.  It  is  asked,  ^<  Would  the  Legis- 
lature be  guilty  of  so  absurd  a  thing  as  to  solemnly  declare, 
that  the  owner  of  cattle  breaking  into  the  inclosure,  the 
fence  being  good  and  sufficient,  should  be  liable  to  damages, 
provide  for  the  summons  of  viewers  to  examine  the  fence, 
and  leave  its  condition  to  be  prtfired  on  the  trial,  when  he 
would  be  liable,  at  all  events,  although  there  were  no 
fence  ? ''  It  is  unfortunate  for  the  argument  contained  in 
this  interrogatory  that  the  concluding  words  of  the  section, 
<*  and  ever  afterwards,  double  the  damages  sustained, "  were 
overlooked.  When  we  observe  these,  we  see  that  the  Legis- 
lature has  not  been  guilty  of  so  absurd  a  thing,  as  merely  to 
reiterate  a  Common  Law  right;  although  such  things  are 
frequently  done  by  very  intelligent  legislatures,  as  was  the 
case  in  Massachusetts,  where  the  enactment  is  substantially 
the  same  as  this  section  omitting  these  concluding  words, 
which  was  held  to  be  merely  declaratory  of  the  Common 
Law,  and  not  to  repeal  it.  Bust  v.  Low^  6  Mass.  90.  Our 
statute  evidently  meant  something  more,  which  was  to  give 
the  party  an  additional  and  more  salutary  remedy  who  should 
entitle  himself  to  it,  by  the  performance  of  two  conditions. 
One,  the  keeping  up  the  fence,  and  the  other  the  recovery 
of  single  damages,  would  serve  as  an  admonition  to  the  other 
party  that  his  cattle  were  breachy.  And  this  explains  the 
reasoli  why  Common  Law  damages  are  prescribed  for  the 
first  offence.  The  whole  law  is  clear  and  intelligible,  and 
well  calculated  to  effect  the  manifest  intent  of  the  legisla- 
ture, which,  as  before  stated,  was  to  give  a  new  remedy 
under  certain  circumstances,  without  taking  away  the  old. 
The  sixteenth  section  simply  prescribes  the  mode  of  proceed- 
ing under  the  fifteenth,  and  the  seventeenth  declares  that 
persons  injured  for  want  of  sufficient  fence,  shall  be  liable 
for  damages  done  by  them  to  animals,  and  the  eighteenth 
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section  authorises  persons  trespassed  upon  to  secure  the 
animals,  where  the  owners  refuse  to  do  so.  But  it  is  not, 
nor  can  it  be  pretended  that  either  of  these  sections  repeal 
or  take  away  the  Common  Law  remedy. 

I  have  not  thought  it  necessary  to  examine  whether  the 
construction  given  to  the  first  section  of  the  Act  of  '19  be 
correct  or  not,  but  have  contented  myself  with  showing, 
which  I  think  I  have  done  conclusively,  that  it  has  been  re- 
pealed, and  has  never  been  re-enacted.  If  this  be  so,  and 
the  construction  given  to  that  section  be  correct,  it  proves 
beyond  controversy,  that  the  Common  Law  rule  is  now  in 
force,  for  it  is  a  rule  of  construction  which  has  been  adopted 
by  this  Court,  (and  to  which,  I  venture  to  say,  no  exception 
can  be  found,)  that  where  an  Act  is  passed  in  derogation  of, 
or  changing  the  Common  Law,  the  repeal  of  siich  Act 
affords  the  most  conclusive  proof  that  the  Legislature  intend- 
ed to  return  to  the  rule  of  the  Common  Law.  Bedell  v.  «7an- 
ficy,  4  Gilm.  207 ;  Ellis  v.  Page,  1  Pick.  45. 

As  the  Common  Law  remedy  is  now  held  to  be  taken 
away,  herieafter  the  remedy  must  be  sought  under  this  stat- 
ute, and,  necessarily,  the  course  prescribed  by  the  sixteenth 
section  must  be  pursued.      And  as  a  good  and  sufficient 
fence  is  necessary  to  entitle  the  party  to  recover,  that,  of 
course,  ought  to  be  averred  in  the  declaration.  ,  Such  would, 
undoubtedly,  be  the  rule,  shduld  the  party  seek  to  recover 
double  damages  under  the  statute,  and  yet  no  more  so  than 
when  he  claims  single  damages  under  the  same  Act.     If 
such  has  been  the  usual  practice,  I  am  not  advised  of  it. 
But  I  think  I  can  see  other  difficulties,  more  embarrassing 
still  than  these,  but  I  will  not  advert  to  them  now.     But  it  is 
said  that  our  legislation  on  this  subject  clearly  shows  that  the 
Legislature  never  supposed  that  this  rule  of  the  Common 
Law  prevailed  in  Illinois,  or  intended  that  it  should.     If  the 
Legislature  always  supposed  that  the  law  was  as  they  intended 
it  should  be,  this  proves  conclusively  that  they  never  intend- 
ed to  change  it,  for  I  have  yet  to  learn  that  the  bare  suppo- 
sition of  the  Legislature,  or  their  ignorance  of  the  law,  can 
make  or  change  a  law,  a  law  so  important  as  tl^is,  affectbg' 
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t.ie  whole  agricultural  interest  of  the  State,  should  only  be 
changed  by  the  positive  action  of  the  Legislature,  clearly 
manifesting  such  intention,  and  not  by  a  doubtful  supposition. 
Some  other  portions  of  our  statutes  are  referred  to,  not  for 
the  purpose  of  showing  that  this  provision  of  the  Common 
Law  was  thereby  repealed,  but  in  order  to  prove  that  the 
Legislature  supposed  that  cattle  might  run  at  large,  and  that  * 
people  were  bound  to  fence  against  them.    The  first  requires 
castor  beans  to  be  fenced,  and  another  forbids  drovers  from 
driving  off  cattle  from  the  owner's  premises,  or  from  the 
range.     To  these  might  have  been  added  the  law  of  1824, 
requiring  saltworks  to  be  barricad  '^d,  and  the  law  of  1836,  re- 
quiring saltpetre  caves  to  be-  fenced.     Admitting  the  infer* 
ence  to  be  correct,  I  have  before  attempted  to  show  that  it 
neither  proves  what  the  law  is,  nor  alters  it^    But  from  these 
special  Acts  I  draw  a  directly  opposite  conclusion.     I  think 
they  prove  conclusively  that  the  Legislature  did  not  suppose 
that  it  was  the  duty  of  the  owner  of  a  close  to  fence   it. 
If  the  law  already  required  these  fences  to  be  erected,  I 
I  may  well  ask,  ^'would  the  Legislature  be  guilty  of  so  absurd 
a  thing  as  to  solemnly  pass  these  special  Acts,  when  they 
knew  that  the  same  thing  was  required  by  the  law  before  r^' 
If  without  these  laws,  cattle  had  a  right  to  run  at  large, 
and  it  was  the  duty  of  the  owner  of  the  premises  to  fence 
against  th^m,  and  for  the  want  of  such  fence,  the  cattle 
went  upon  the  close  and  were  damaged  by  the  beans,  the 
salt  water,  or  the  saltpetre,  thus  carelessly  exposed,  the 
owner  of  the  premises  would  have  been  responsible  for  the 
damages.     Coke's  Litt.  66,  A. ;  Roll's  Abr.  88 ;  Blyth  v. 
Toptouy  Cro.    Jac.  16S ;  Townsend  v.   Wathen^   9   East, 
277  ;  Bush  v.  Brainerdy  1  Cowen,  78.    Nor  are  we  to  infer 
that  the  Legislature  supposed  cattle  might  lawfully  run  at 
at  large,  wherever  they  could  go,  because  it  saw  fit  to  guard 
against  extreme  danger  to  such  as  were  at  large.     It  is  well 
known  that  cattle  may  often  break  away  without  the  fault  of 
the  owner. 

But  the  decisions  in  other  States  upon  statutes  on  this 
subject,  I  will  not  say  upon  statutes  like  ours,  for  they  are 
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dl  much  stronger,  are  more  conclusive  in  favor  of  the  Com- 
mon Law,  than  anything  which  I  hatve  or  could  say,  and  it 
seems  to  me  should  have  controlled  this  case.  I  had  intend- 
ed to  have  examined  these  statutes  and  decisions  minutely, 
but  I  have  already  said  so  much  on  this  subject  that  I  must 
content  myself  with  little  more  than  a  reference  to  them. 

In  Massachusetts,  the  statute  defines  what  ^^shall  be  deem- 
ed a  legal  and  sufficient  fence,''  and  then  provides  "that 
any  person  injured  in  his  tillage,  mowing  or  other  lands  under 
improvement,  that  ^re  inclosed  with  a  legal  and  sufficient 
fence,  whether  such  improved  lands  be  common  or  general 
field,  or  in  a  close  by  itself,  by  swine,  sheep,  horses,  or  neat 
cattle,  may  have  his  action  of  trespass,"  &c.  This  statute 
was  held  to  be  merely  an  affirmance  of  the  Common  Law, 
and  not  as  repealing  it,  and  that  trespass  might  still  be  main- 
tained without  a  fence.  6  Mass.  90.  This  statute,  it  will 
be  observed,  is  almost  identical  with  our  16th  section,  ex- 
cept that  it  does  not  give  double  damages,  which  makes 
ours  much  stronger,  as  it  does  not  leave  the  Legislature  in 
the  supposed  dilemma  of  having  passed  a  useless  Act,  mere- 
ly affirming  the  Common  Law.  The  same  decision  was 
made  in  Maine  upon  a  similar  statute.  6  Greenl,  366.  And 
so  also  in  Vermont. 

The  New  Hampshire  statute  provided,  "that  when  any 
damage  shall  be  done  to  any  person  whose  fences  are  insuf- 
ficient, and  such  damage  shall  happen  through  th^  deficien- 
cy of  the  fences  by  swine  yoked  and  ringed  according  to 
law,  horses  fettered,  and  other  creatures  not  prohibited  from 
feeding  upon  the  highways  or  commons,  the  person  sustain- 
ing damages  may  not  impound  the  creatures  so  doing  dam- 
age, nor  shall  he  recover  damages  therefor."  It  was  held 
even  under  this  statute,  that  no  person  was  bound  to  fence 
against  the  highways,  and  it  was  applied  alone  to  division 
fences,  and  yet,  what  is  there  in  our  statute  containing  so 
much  evidence  of  an  intent  to  repeal  the  Common  Law  as 
this?     Had  there  been,  I  might  have  acquiesced  in  silence. 

The  statute  of  New  Jersey  is  scarcely  less  explicit.  After 
defining  what  shall  be  esteemed  a  lawful  fence,  it  proceeds: 
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And  if  cattle  break  through,  they  may  be  impounded,  and 
if  any  owner  of  land  shall  neglect  or  refuse  to  make  his  law- 
ful fence,  he  shall  not  recover,  and  the  owner  of  the  cattle 
may  give  this  in  evidence  under  the  general  issue."  Rev. 
Laws,  N.  J*  335,  §§  1,  9^  As  in  New  Hampshire,  this  stat- 
ute (it  is  manifestly  the  statute  construed,  although  I  have 
been  unable  to  obtain  the  book  referred  to,)  was  held  not  to 
repeal  the  Common  Law  remedy,  for  trespass  by  cattle 
coming  in  from  the  highways  or  from  strangers'  land,  but 
was  confined  to  division  fence'^.  3  Harrison's  (N.  J.)  R.  368. 
The  opinion  in  this  case  is  worthy  a  careful  perusal. 

But  it  is  said  that  ^Hhe  Act  of  '35,  now  constituting  four 
sections  of  chapter  61,  Rev.  Stat,  had  no  connection,  when 
originally  passed,  with  any  other  Act,  either  in  reference  to 
division  fences  or  inclosures  of  common  fields."  This  is  an 
entire  mistake,  unless  an  amendatory  Act  has  no  connection 
with  the  Act  amended,  for  the  Act  of  '36  professed  by  its 
title  to  be  an  amendment  to  the  Act  of  '19,  the  third  and 
only  unrepealed  section  of  which,  is  entirely  devoted  to  di- 
vision fences,  and  contained  all  the  law  which  we  now  have 
or  ever  had  on  that  subject.  Besides,  the  first  section  of  the 
Act  of  '36,  ^^l^ich  is  the  one  relied  upon,  was  a  re-enact- 
ment of  the  second  section  of  the  Act  of  '19;  so  that  not 
only  is  it  found  in  an  amendment  to  that  Act,  but  it  origi- 
nally formed  a  part  of  it,  which  I  think  makes  out  a  pretty 
intimate  connection  with  an  Act  in  reference  to  division 
fences.  This  is  truly  an  unfortunate  misapprehension,  for 
by  it  is  lost  the  aid  and  authority  of  the  decisions  just  refer- 
red, to,  in  which  their  statutes  were  construed  to  apply  alone 
to  division  fences,  because  they  were  originally  passed  in 
Acts  regulating  such  fences.  We  now  see  that  such  is  the 
precise  case  with  our  law,  and  no  cases  could  possibly  be 
more  in  point,  nor  can  their  force  be  explained  ^way  or 
avoided,  unless  it  is  upon  the  ground  that  a  cumulative  rem- 
edy is  given,  according  to  my  former  construction. 

The  right  to  allow  cattle  to  run  in  the  highways,  and  the 
duty  to  fence  against  them,  supposed  to  be  created  by  seve- 
ral statutes  in  Massachusetts,  are  examined  with  remark* 
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able  ability  in  the  case  of  Stackpok  v.  Healey^  16  Mass. 
33.  Some  of  their  statutes  speak  of  cattle  &c.  going  at 
large  generally,  and  others  of  their  going  at  large  on  the 
commons,  and  another  law  regulates  the  manner  in  which 
horses  may  go  at  large  on  the  commons  and  ways  of  a  town. 
Other  laws  conferred  upon  towns  the  authority  to  grant  lib- 
erty for  horses  to  go  at  large  and  unfettered.  The  Court 
held  that  none  of  these  statutes  made  it  lawful  for  animaU 
to  go  at  large  on  the  highways,  but  only  on  the  common 
lands  of  the  town,  and  consequently  it  was  not  the  duty  of 
the  owners  of  land  to  fenoe  against  them.  I  cannot  refrain 
quoting  a  few  passages  from  the  Opinion  of  the  Court,  which 
was  unanimous.  They  say :  ^*  Did  the  Legislature  mean  to 
touch  rights  protected  by  the  Common  Law  ?  I  may  ask 
another  question  :  Could  they  do  so  if  they  were  disposed, 
(which  is  a  case  not  to  be  supposed,)  without  making  com- 
pensation to  the  owner?  Take  the  case  of  a  fruit  tree 
standing  in  the  road,  but  in  a  situation  aifording  a  conven- 
ient shade  to  the  traveller ;  an  ornament,  but  not  a  nuisance 
to  the  way,  but  yielding  an  annual  profit  to  the  owner  of  the 
soil.  Now  the  Legislature  might,  if  they  thought  it  expe- 
dient, provide  by  law,  that  for  the  future  the  soil  of  all  high- 
ways should  be  vested  in  the  public,  and  compensate  the 
owner  accordingly.''  To  show  that  this  decision  is  not  sin- 
gular, I  will  refer  to  the  case  of  HoUiday  v.  Marshy  3  Wend. 
147.  By  the  twelfth  section  Revised  Laws,  New  York,  133, 
the  inhabitants  of  towns  are  authorized  to  make  rules  for 
improving  their  common  lanc^,  and  for  making  their  parti- 
tion and  circular  fences  for  their  lands,  gardens,  orchards, 
4-c.,  ^' and  the  times,  places,  and  manner  of  permitting  or 
preventing  cattle,  horses,  sheep,  swine,  or  any  of  them,  lo 
go  at  large,^^  &c.  *<And  for  ascertaining  the  sufficiency  of 
all  partition  and  other  fences^^  &c;  The  seventeenth  sec- 
tion provides  ^4n  case  a  person  who  has  made  his  proportion 
of  the  jdivision  fence  shall  conclude  or  be  disposed  to  throw 
up  ids  said  lands  or  meadow  to  common  feeding,  or  to  let 
the  same  lay  open,  such  person  shall  give  three  months' 
notice,"  &c.    The  Court  said  that  these  provisions  did  not 
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authorize  the  towns  to  permit  cattle,  &c.  to  run  at  large  in 
the  highways,  or  upon  the  lands  of  individuals,  thus  thrown  up 
to  common  feedings  but  apply  the  Common  Law  rule  to  un- 
inclosed  lands.  In  the  Opinion  of  the  Court,  Savage,  C.  J., 
says :  ^^S appose  a  case  where  the  town  has  no  common  land^ 
and  they  pass  a  by4aw  permitting  cattle  to  run  at  large  ; 
where  are  they  to  run?  Surely  not  on  individual  property. 
Where  then  ?  in  the  highway  ?  The  public  have  simply  a 
right  of  passage  over  the  highway ;  they  have  no  right  to 
depasture  the  highway.  The  owner  of  the  land  througli' 
which  the  highway  runs,  is  the  owner  of  the  soil  and  of  the 
timber,  except  what  is  necessary  to  make  bridges,  or  other- 
wise aid  in  making  the  highway  passable.  (15  Johns.  453.) 
Ahd  if  the  owner  of  the  soil  owns  the  timber,  why  not  the 
grass  ?" 

Let  me  ask  where  can  anything  be  found  in  our  statutes, 
which  will  bear  any  comparison  with  those  of  Massachu- 
setts and  New  York,  as  tending  to  prove  either  the  in- 
tention or  the  understanding  of  the^  Legislature  that  cattle 
might  run  at  large,  either  on  the  highway  or  on  the  unin- 
closed  lands  of  individuals?  Nothing  has  been  referred  to, 
except  the  law  requiring  castor  beans  to  be  inclosed,  and 
the  law  prohibiting  drovers  from  stealing  cattle,  which,  as  I 
have  before  attempted  to  show,  prove  the  reverse.  If  those 
statutes  in  other  States,  with  the  strong  expressions  which 
they  all  contain,  were  held  not  to  take  away  the  Common 
Law  right,  how  much  more  should  our  statute,  which  eon- 
tains  no  such  expressions,  be  construed  in  the  same  way. 
The  question  is  constantly  recurring  to  my  own  mind,  by 
what  rule  of  construction  is  it  held  that  our  statute  has  re- 
pealed and  destroyed  this  universally  admitted  Common 
Law  right,  when  no  word  or  intimation  to  that  effect  can  be 
found* in  it?  The  most  and  all  that  can  be  said  of  it  is,  that 
it  has  created  a  new  right,  cumulative  to  and  perfectly  con- 
sistent with  the  Common  Law  right ;  and  when  that  is  the 
case,  the  universal  rule  is  that  both  shall  stand  together. 

A  case  in  the  14  Conn.  R.  292,  is  referred  to  to  show  that 
the  Common  Law  rule  ought  not  to  be  enforced  here.     But 
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this  portion  at  least  of  the  Common  Law  appears  never  to 
have  been  adopted  there ;  and  besides,  the  question  in  that 
case  arose  about  a  division  fence,  and  whether  a  certain  creek 
was  sufficient  as  such,  and  of  course  can  have  no  application 
here.  I  may  remark,  further,  that  that  case  was  decided  by 
a  divided  Court.  Nor  is  the  case  from  South  Carolina  enti- 
tled to  more  consideration,  for  it  was  not  pretended  to  be 
decided  upon  the  English  Common  Law,  which  is  not  bind* 
ing  upon  the  Courts  of  that  State.  1  Strobhart,  173 ;  3  Des- 
saussure,  427.  When  we  adopt  the  Common  Law  of  South 
Carolina,  that  case  may  be  considered  as  authority. 

Although  this  case  by  itself  may  be  insignificant,  yet  the 
principles  involved  are  important,  and  I  have  felt  that  I 
could  not  say  less  than  I  have,  in  assigning  the  reasons  which 
have  led  me  to  the  conclusion  at  which  I  have  arrived.  1 
am  of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  reversed. 


Washington  F.  Adams,  plaintiff  in  error,  v.  Charles  L. 

Bartlett,  defendant  in  error. 

Error  to  Madison. 

A  motion  to  discharge  bail  i?  addressed  to  the  discrctlun  of  the  Court,  and  its 
decision  cannot  be  assigned  for  error. 

Assumpsit,  in  the  Madison  Circuit  Court,  brought  by 
the  defendant  in  error  against  the  plaintiff  in  error.  At 
the  August  term,  1847,  the  Hon.  Gustavus  P.  Koemer  pre- 
siding, the  defendant  moved  that  the  writ  of  capias  be 
quashed  and  the  bail  discharged  for  reasons  set  forth,  which 
motion  was  overruled,  and  the  defendant  then  pleaded  to 
the  merits  of  the  case.  The  parties  waived  a  jury,  and 
proceeded  to  trial  by  the  Court,  when  a  judgment  was  ren- 
dred  for  the  plaintiff  below  for  $1048-50. 
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The  cause  was  submitted  in  this  Court  upon  the  written 
arguments  of  counsel. 

E.  KeaHngy  for  the  plaintiff  in  error. 

J.  W.  Chickeringf  for  the  defendant  in  error. 

The  decision  of  the  Circuit  Court  upon  the  motion  to  dis* 
charge  the  bail  cannot  here  be  questioned.  This  Court  has 
repeatedly  decided  that  such  motions  are  addressed  to  the 
discretion  of  the  Circuit  Court,  and  cannot,  therefore,  be 
assigned  for  error.  Wann  v.  McGoon^  2  Scam.  74 ;  Brun- 
er  V.  Ingraham^  1  do.  656 ;  Bancroft  v.  Easlmatiy  2  Gilm. 
269. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  The  defendant  below  was  held  to  bail  to  ap- 
pear at  the  August  term  of  the  Madison  Circuit  Court 
1847,  to  answer  Bartlett  upon  a  joint  and  several  note 
signed  by  himself  and  others.  At  the  August  term,  the 
defendant  appeared  and  moved  the  Court  todischarge  the 
bail  for  the  insufficiency  of  the  affidavit  upon  which  the  capias 
was  issued.  This  motion  was  overruled.  A  plea  was  then 
filed,  a  trial  had,  and  judgment  rendered  for  the  plaintiff 
below.  The  defendant  below  now  brings  the  record  here, 
and  assigns  for  error  the  decision  of  the  Circuit  Court  over- 
ruling his  motion,  to  discharge  the  bail.  No  complaint  is 
made  but  that  the  final  judgment  is  right. 

It  has  been  repeatedly  decided  by  this  Court  that  the  de- 
cision on  this  motion  cannot  be  assigned  for  error.  Bruner 
V.  Ingraham^  1  Scam.  666 ;  Bancroft  v.  Eastman^  2  Gilm. 
269. 

It  does  not  affect  the  merits  of  the  final  judgment,  although 
the  Court  may  have  erred  in  the  decision  of  that  motion. 
Had  the  motion  prevailed,  the  cause  would  have  proceeded 
in  the  same  manner,  and  would  have  resulted  in  the  same 
way.  If  the  capias  was  issued  upon  an  insufficient  affidavit, 
the  party  could  have  been  discharged  upon  habeas  corpus^ 
or  i«  entitled  to  his  action  for  false  imprisonment.  The  re- 
sult ^of  that  motion  is  not  res  judicatay  and  the  same  defence 
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may  yet  be  made  to  a  suit  upon  the  bail  bond,  as  if  that 
motion  had  not' been  made.  The  defendant  below  was  prop- 
erly in  Court,  whether  the  affidavit  was  sufficient  or  not, 
and  that  was  what  gave  the  Court  jurisdiction  to  render  the 
I  judgment  which,  it  is  not  denied,  was  warranted  by  the  plead- 
ings, the  proofs  and  the  finding.  We,  therefore,  do  not  feel 
called  upon  to  inquire  what  additional  statennents  were  re- 
quired by  the  Constitution  to  be  made  in  the  affidavit. 

The    judgment  of  the   Circuit   Court  is   affirmed  with 
costs. 

Judgment  cffirmtd. 


10  m 
136  las 


William  Ross,  plaintiff  in  error,  v.  Edward  Mead  e^a/., 

defendants  in  error. 

10    171 
160    575 

Error  to  Pike,  58*  si 

It  is  only  upon  the  ground  of  fraud,  or  tbut  some  one  may  have  been  prejudiced 
by  a  aale  of  real  estate  en  maste,  that  the  sale  will  be  set  aside  in  Equity  be- 
cause the  property  was  not  sold  in  separate  parcels. 

A  party  entitled  to  redeem  from  a  sale  must  avail  himself  of  the  right  within  the 
time  prescribed  by  law. 

Bill  in  Chancert,  in  the  Pike  Circuit  Court,  filed  by  the 
plaintiff  in  error  against  the  defendants  in  error,  to  set  aside 
a  sale  of  lands,  for  a  partition,  &c.  The  cause  was  heard 
before  the  Hon.  Norman  H.  Purple,  at  the  August  term, 
1847,  and  it  appearing  from  the  report  of  the  Commissioners 
appointed  by  the  Court  that  the  lands  were  not  susceptible 
of  division,  a  sale  was  ordered,  &c. 

So  much  of  the  bill  as  is  necessary  to  a  proper  understand*- 
ing  of  the  case  is  briefly  referred  to  in  the  Opinion  of  the 
Court. 

fV.  ThotnaSy  for  the  plaintiff  in  error. 


O.  H.  Browning  it  JV\  BushneUy  for  the  defendants  in 
error. 


\ 
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The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  Ross  filed  his  bill  in  Chancy  for  the  pur- 
pose of  setting  aside  a  sale  of  certain  tracts  of  land  and  town 
lots  made  under  an  execution  ill  favor  of  the  defendants, 
Mead  &  Adriance,  and  against  one  James  Davis,  and  to  dis- 
charge said  real  estate  from  the  lien  of  said  judgment,  or  if 
that  could  not  be  done  for  partition  of  said  real  estate 
and  that  the  interest  of  said  Davis,  after  being  set  off,  might 
be  sold  to  satisfy  the  judgment,  and  claiming  the  right  to 
redeem  as  the  grantee  of  the  defendant  in  execution.  The 
Circuit  Court  dismissed  so  much  of  the  bill  as  prayed  to 
have  the  sale  set  aside^  and  decided  that  the  purchaser,  the 
said  Mead,  was  entitled  to  hold  under  his  purchase  the  inte- 
rest of  the  said  Davis,  being  one  sixth  part  of  the  tracts  and 
lots  of  land  sold,  appointed  Commissioners  to  make  partition 
of  the  lands  and  upon  the  coming  in  of  their  report  that  they 
were  not  susceptible  of  division,  directed  them  to  be  sold 
and  refused  the  complainant  liberty  to  redeem. 

The  complainant  has  brought  the  case  to  this  Court  and 
has  assigned  various  errors  for  a  reversal  of  the  decree,  only 
two  of  which  are,  however,  relied  upon. 

Fir  sty  that  the  town  lots  were  sold  en  masse^  and  not 
separately;  and, 

Secondiyy  that  the  complainant  should  have  been  allow- 
ed to  redeem  upon  the  coming  in  of  the  report  of  the  Com- 
missioners that  the  property  was  not  susceptible  of  division. 

In  support  of  the  first  point,  the  cases  oi  Day  v.  Graham^ 
reported  in  1  Gilm.  435,  and  that  of  Graham  v.  Day^  4  do. 
389,  are  much  relied  upon,  but,  upon  examination,  those  cases 
will  be  found  to  be  widely  different  from  this.  In  the  case  of 
Day,  seven  hundred  and  twenty  acres  of  land  lying  in  eight 
distinct  parcels,  as  many  different  sections,  five  different 
townships,  four  different  ranges  and  four  lots  in  the  town  of 
Ottawa,  of  the  value  of  four  thousand  dollars,  were  all  sold 
en  masse  for  fifty  dollars  and  sixty  tw6  cents.  The  sale  was 
complained  of  as  being  a  sacrifice  to  the  prejudice  of  the 
defendant  in  execution  and  his  creditors,  who  had  bid  nearly 
four  thousand  dollars  for  a  portion  of  the  same  property,  and 
was  set  aside  for  irregularity.    In  this  case  the  record  shows 
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that  the  tracts  of  land  were  sold  in  separate  parcels,  and  it 
is  only  by  inference  from  recitals  in  the  answer  of  Mead, 
that  it  is  shown  that  a  town  had  been  laid  off  upon  any 
portion  of  the  land,  or  that  the  lots  were  sold  en  manse. 
Neither  the  execution  nor  the  return  thereon,  nor  any  other 
evidence  is  contained  in  the  record  to  show  how  the  sale 
was  made,  or  how  much  was  given  for  the  tract  upon  which 
the  town  was  situate,  nor  is  it  pretended  in  the  bill  that  it 
was  not  sold  for  a  fair  price.  The  interest  of  the  defendant 
in  execution  was  only  one  undivided  sixth  part  of  the  town 
lots,  and  it  may  have  been  the  best  for  all  parties  that  such 
an  interest  should  have  been  sold  all  together.  It  is  not  to 
be  presumed  that  a  fraud  has  been  committed  or  the  interests 
of  any  one  prejudiced  by  the  sale  of  an  undivided  sixth  part 
of  a  town  but  recently  laid  out,  particularly  whenth^reis  no 
allegation  in  the  bill  even,  either  as  to  what  the  interest  sold 
for*  or  its  value. 

It  is  only  upon  the  ground  of  fraud,  or  that  some  one  may 
have  been  prejudiced  by  asale  of  real  estate  enmasse^  that  the 
sale  will  be  set  aside  in  Equity,  because  the  property  was 
not  sold  in  separate  parcels,— ^and  as  there  is  no  complaint 
or  pretence  of  any  thing  of  the  kind  in  this  case,  the  Circuit 
Court  properly  refused  to  set  aside  the  sale. 

The  refusal  to  allow  complainant  to  redeem  at  the  time  he 
offered  to  do  so  was  also  correct.  At  the  time  of  the  filing 
of  the  bill,  his  right  to  redeem  as  the  grantee  of  the  defend- 
ant in  execution  was  undoubted,  the  twelve  months  not  bet- 
ing then  expired  ;  but  it  was  not  till  after  the  coming  in  of 
the  report  that  the  property  was  not  susceptible  of  division, 
and  long  after  the  time  allowed  by  law  to  redeem  had  expi* 
red  that  he  offered  to  do  so,  and  the  Court  at  that  time  very 
properly  held  that  he  was  not  entitled  to  redeem. 

The  decree  of  the  Circuit  Court  is  afSrmed  with  costs. 

Decree  affirmed* 


k- 


174 


SPRINGFIELD. 


Brown  «.  GaiiDOiu 


10  174 
27a  280 

10  174 
83a  138 
S3a38l 


10  174 
1S6  125 

10  174 
51a  188 

(177  aOB 


John  Brown,  appellant,  v.  Avthont  Cannon,  appellee. 

^pealfrom  Warren. 

One  party  to  a  contract  cannot  complain  of  the  other  until  he  has  put  his  adver- 
aarj  in  default  by  a  substantial  performance  on  his  part,  and  a  failure  or  refu- 
sal to  perform  by  the  other. 

A  purchaser  who  has  bargained  for  a  good  title  will  not  be  compelled  to  takf 
one  which  is  subject  to  suspicion.  It  must  be  free  from  reasonable  doubts- 
such  a  title  to  which  no  reasonable  man  would  object,— one  which  a  prudent 
man  would  not  hesitate  to  purchase  at  a  full  market  price.  It  is  not  suffi- 
cienty  that  the  title  is  probably  good,  but  it  must  be  one  which  the  purchaser 
must  feel  a  reasonable  certainty  that  it  is  so. 

A  decree  dire<:ted  certain  personal  property  specified  in  a  contract  to  be  apprais- 
ed by  the  sheriff:  Hddj  that  the  value  should  have  been  found  by  the  l  ourt, 
a  Master  in  Chancery  or  special  Commissioner  through  the  medium  of  testi- 
mony^ and  not  on  inspection. 


Bill  in  Chancery  for  a  specific  performance,  filed  in  the 
Warren  Circuit  Court  by  the  appellee  against  the  appellant, 
and  heard  before  the  Hon.  Norman  H.  Purple. 

The  bill  stated,  in  substance,  that  on  the  9th  day  of  October, 
A.  D.  1844,  Cannon  sold  to  Brown,  by  a  written  contract,  a 
certain  tract  of  land;  that  he  agreed  to  make  certain  im- 
provements on  the  premises  in  a  good  and  workmanlike  man- 
ner by  the  first  day  of  the  ensuing  April,  and,  as  soon  as 
Brown  should  perform  the  conditions  of  the  contract  on  his 
part,  to  execute  to  said  Brown  ^^a  good,  general  warranty 
deed  for  the  premises,"  and  to  prevent  waste  in  the  mean 
time;  that  Brown  agreed  to  pay  $1100  on  signing  the  agree- 
ment, and  $400  on  or  before  the  said  first  day  of  April,  in 
manner  following,  to  wit:  two  horses  at  a  fair  market  price, 
a  two  horse  carriage  with  wooden  springs  and  harness  at  a 
fair  price,  and  the  balance  of  $400  in  cash;  and  further, 
that  Brown  would  then  execute  three  notes  for  $166'66i 
cents,  payable  in  one,  two  and  three  years  after  date,  mak- 
ing in  all  the  sum  of  $2000. 

The  bill  further  stated  that  the  first  payment  was  made 
according  to  the  terms  of  the  contract,  but  that  Brown  failed 
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to  make  the  other  payments  and  to  execute  the  notes;  that 
Cannon  performed  bis  part  of  the  contract,  except  making  a 
small  portion  of  the  repairs,  which  he  afterwards  offered  to 
make,  but  was  prevented  from  making  them  by  Brown;  that 
Brown  took  possession  of  the  farm  about  said  first  day  of 
April  and  has  since  remained  in  possession;  that  Cannon 
tendered  a  deed  and  avowed  his  readiness  to  perform,  but 
that  Brown,  on  his  part,  refused  to  comply  with  the  terms 
of  the  contract.  The  prayer  of  the  bill  was  for  a  specific 
performance. 

Brown  filed  an  answer  under  oath  admitting  the  contract, 
but  denying  that  Cannon  had  performed;  averred  perform- 
ance on  his  part,  and  stated  the  following  facts,  to  wit:  that 
when  the  contract  was  made,  he  lived  in  Ohio;  that  in  the 
spring  he  left  that  State  to  remove  to  Illinois,  expecting  to 
arrive  here  by  the  first  of  April,  but,  on  account  of  una- 
voidable delays,  did  not  arrive  until  the  3rd  day  of  April; 
that  on  the  tenth  day  of  the  month,  he  tendered  the  car- 
riage and  horses  and  the  balance  of  the  payment  of  $400 
to  Cannon,  who  refused  to  accept  the  same  because  the  ten- 
der was  not  made  at  the  time  specified  in  the  contract,  al- 
though Cannon  was  in  default  in  not  making  the  repairs  he 
had  agreed  to  make. 

The  answer  denied  that  Cannon  tendered  a  deed,  butsta'- 
ted  that  he  merely  read  a  deed  to  Brown  without  offering 
to  deliver  it  to  him,  or  to  exhibit  his  title  or  an  abstract  of 
it.  It  further  stated  that  Cannon  had  not  a  clear  title  to 
the  premises,  but  that  certain  individuals  held  an  adverse 
outstanding  title  to  the  quarter  section  on  which  the  farm  is 
situated,  and  that  such  title  was  paramount  to  Cannon's  title. 
It  further  stated  that  Brown  had  always  been  ready  to  per- 
form and  was  still  so  ready;  that  the  property  had  been 
valued  and  was  ready  for  delivery  when  Cannon  should  per- 
form on  his  part;  and  that  Cannon  did  not  make  the  improve- 
ments stipulated  in  the  contract. 

There  was  a  replication  to  the  answer. 

It  was  proved  that  Brown  did  not  arrive  at  the  county  of 
Warren  until  about  the  3rd  of  April;  that  he  soon  afterwards 
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made  a  tender  of  the  horses,  carriage  and  harness  to  Can- 
non,  and  professed  himself  ready  and  willing  to  pay  the 
balance  of  the  payment  of  $400^  that  Cannon  refused  to  re- 
ceive the  property,  whereupon  Brown  caused  the  same  to 
be  appraised,  and  offered  to  deliver  the  same  to  Cannon  at 
any  time. 

It  was  further  proved  that  Cannoa  did  not  make  all  the 
repairs  on  the  house  and  fencing  which,  by  the  contract  he 
had  agreed  to  make,  and  that  such  as  were  made  were  not 
made  in  the  good  and  workmanlike  manner  contemplated 
by  the  contract.  .  It  was  also  proved,  that  at  the  time  of 
making  the  contract.  Cannon  assured  Brown  that  his  title 
was  good, — as  good  as  any  in  the  State  of  Illinois.  It  was 
proved  by  Cannon's  son  that  he  had  heard  his  father  say 
that  there  was  an  old  tax  title  on  the  land,  which  one  Por- 
ter, who  was  present  at  the  lime,  said  was  worthless.  Por- 
ter, however,  and  other  witnesses  present  swore  that  Cannon 
said  nothing  about  a  tax  title  on  the  land,  and  that  nothing 
was  said  by  any  one  present  about  such  a  title. 

There  was  some  evidence  in  relation  to  a  deed  having 
been  tendered,  but  that  Cannon,  on  tendering  the  deed,  re- 
quired the  performance  of  conditions  on  the  part  of  Brown 
not  contained  in  the  contract.  The  record  further  showed 
that  Cannon  proved  on  the  trial  a  title  to  the  land  derived 
from  the  Patentee,  and  that  Brown,  at  the  same  time,  proved 
an  outstanding  tax  title  for  a  quarter  section  of  the  land,  the 
sale  for  taxes  having  been  made  in  1834,  and  the  deed  in 
1836.  It  further  appeared  that  Cannon  bought  his  title  in 
1838,  having  previously  in  1837  taken  possession  and  con- 
tinued the  same  until  Brown  entered. 

A  decree,  by  consent  of  parties,  was  entered  in  Novem- 
ber, 1847,  after  the  adjournment  of  the  regular  term,  requir- 
ing a  specific  performance,  &c.,  the  personal  property  to  be 
appraised  by  the  sheriff  of  Warren  county. 

•^.  Williams  5-  C.  B.  Lawrence^  for  the  appellant. 

An  agreement  to  make  a  good  and  sufficient  deed  of  war- 
ranty b  to  be  construed  as  an  agreement  to  make  a  deed 
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that  shall  pass  a  good  title.  The  agreement  refers  to  the 
title  to  be  conveyed,  and  not  to  the  form  of  the  deed.  Chute 
V.  Robinson^  2  Johns.  596;  Judson  v.  fVass,  lido.  526; 
Evertson  v.  Kirtland^  4  Paige,  638. 

Courts  will  not  decree  a  specific  performance  in  behalf 
of  vendor,  unless  he  can  show  a  title  free  from  doubt.  Mar* 
kno  V.  Smiihy  2  Peere  Williams,  201;  Stapylton  v.  Scoit^  16 
Vesey,  271;  Jervaise  v.  Duke  of  JSTorthumberland^  Jacob  & 
Walker,  647;  Lowes  v.  Lusk^  14  Vesey,  549;  Sheffield  v. 
Lord  Mulgrave,  2  do.  626;  Roake  y.  Kidd^  6  do.  647;  2 
Mad.  Ch.  434;  Seymour  v.  Delahay^  6  Johns.  Ch.  R.  222; 
Garnttt  v.  Macon,  2  Brock.  207;  1  Sug.  on  Vendors,  426. 

Courts  will  not  decree  a  specific  performance  in  favor  of 
a  party  who  is  himself  in  default,  a  specific  performance 
being  not  "ear  debito  justitisBy^  but  resting  wholly  in  the  dis- 
cretion of  the  Court.  The  complainant  in  those  cases  must 
come  into  Court  with  clean  hands.  Seymour  v.  Delahay,  6 
Johns.  Ch.  R.  222. 

The  decree  was  erroneous  in  directing  the  sheriff  to  value 
the  property. 

0.  H.  Browning  Sc  JV*.  Bushnell,  and  R,  S.  Blaekwtlly 
for  the  appellee. 

1.  The  neglect  of  the  complainants  to  make  the  repairs 
stipulated  in  his  contract  of  sale,  does  not  constitute  such 
a  substantial  failure  on  his  part  as  will  justify  a  Court  of 
Equity  in  decreeing  a  rescission  of  the  contract,  but  is  a 
proper  case  for  compensation.     2  Story's  Eq.  Jur.  §  776. 

2.  There  is  enough  evidence  to  satisfy  the  Court  that  the 
complainant  tendered  a  deed  to  the  defendant. 

3.  A  specific  performance  will  be  decreed  on  the  appli- 
cation of  a  vendor,  notwithstanding  a  defect  in  his  title^ 
when  the  contract  was  made,  if  he  is  in  a  condition  to  make 
a  good  title  by  the  time  the  decree  is  rendered.  2  Story's 
Eq.  Jur.  §  777. 

The  evidence  shows  that  Cannon  entered  into  the  posses- 
sion of  the  premises  in  1837;  that  he  acquired  title  in  1838, 
and  continued  in  possession  until  Brown  entered  under  the 
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contract  in  1846,  and  that  Brown  continued  that  possession 
down  to  the  time  the  decree  in  this  cause  was  rendered^ 
which  was  in  the  fall  of  1847.  So  that  it  appears  Cannon 
and  Brown  had  a  continuous  and  uninterrupted  possession  of 
the  premises  in  controversy,  under  a  connected  chain  of 
title  deducible  of  record  from  the  U.  S.  for  the  period  of 
nine  years^  The  outstanding  title  which  is  relied  upon  as 
casting  a  cloud  upon  our  title,  accrued  in  1836.  The  right 
of  entry  of  the  adverse  owner  is,  therefore,  tolled  by  the 
Statute  of  Limitations,  his  remedy  barred,  and  complainant's 
title  has  ripened  into  a  paramount  one.     Rev.  Stat.  349,  §  8. 

But  it  is  insisted  that  that  title  may  belong  to  an  infant, 
feme  covert^  or  some  other  person  laboring  under  disability 
created  by  law,  and  whose  rights  are  therefore  saved  by  the 
Statute  of  Limitations.  To  this  we  answerj  these  disabili- 
ties are  exceptions,  and  must  be  shown  by  those  who  rely 
upon  them.  There  can  be  no  presumption  in  such  a  case 
unfavorable  to  the  title  of  the  complainant.  The  burden  of 
proof  is  upon  the  party  setting  up  the  outstanding  title.  We 
show  a  prima  facie  title;  the  defendant  sets  up  an  outstand- 
ing adverse  title;  to  this  we  reply,  seven  years'  continuous 
possession;  if,  then,  they  insist  that  the  adverse  title  belongs 
to  some  person  laboring  under  the  disability  of  infancy,  co- 
verture, &c.,  they  must  prove  it,  or  they  have  not  cast  a 
cloud  upon  our  title. 

There  is  also  some  evidence  in  this  case,  that  defendant 
knew  of  this  adverse  title  when  he  purchased;  if  so,  he  can- 
not resist  a  specific  execution  upon  this  ground.  52  Story'a 
Eq.  Jur.^778. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  In  this  case  both  parties  were  equally  infault, 
and  neither  should  be  allowed  to  complain,  that  the  other 
had  not  technically,  and  punctually  fulfilled.  The  complain- 
ant did  not  have  the  improvements  completed  as  he  had 
agreed,  by  the  first  of  June.  This  default  was  not  of  such 
importance,  that  the  Court  might  not  disregard  it,  or  make 
a  ccmpensatiDn  in  damages*    So  also,  was  Brown  in  default. 
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by  not  being  ready  by  the  same  day,  to  make  the  four  hun- 
dred dollar  payment,  which  was  to  be  paid  partly  with  two 
horses,  a  carriage  and  harness,  and  the  balance  in  cash. 
Some  slight  excuse  is  offered  by  the  complainant  for  not 
completing  the  ceiling  of  the  house,  such  as  that  the  lumber 
was  not  yet  sufficiently  seasoned;  and  the  defendant  offers 
a  very  satisfactory  reason  why  he  was  not  there  by  the  first 
of  April.  It  was  known  that  he  resided  in  Ohio,  when  the 
contract  was  made,  whence  he  was  to  come,  and  take  pos- 
session in  the  ensuing  spring.  On  account  of  high  water, 
he  was  delayed  till  the  third  of  April,  and  very  spon  efter 
he  took  possession  of  the  farm,  and  offered  to  deliver  the 
horses  and  carriage  at  a  value  to  be  ascertained  by  third  per- 
sons, if  the  parties  could  not  agree,  and  to  pay  the  balance 
of  the  four  hundred  dollars  in  money.  The  complainant  re- 
fused to  receive  the  property,  but  insisted  that  the  whole  of 
that  instalment  should  be  paid  in  money ;  or  at  any  rate,  all 
except  one  horse,  which  he  sometimes  said  he  was  willing  to 
take.  For  this  he  sometimes  assigned  as  a  reason,  that  the 
property  was  not  delivered  on  the  very  day,  and  sometimes, 
that  the  mare  was  not  of  the  precise  descriptionVepresented 
when  the  contract  was  made.  Upon  two  occasions.  Cannon 
attempted,  or  pretended  to  tender  a  deed  to  Brown,  but  it 
is  manifest  that  he  did  not  intend  to  let  Brown  have  the 
deed  unless  the  four  hundred  dollars  were  paid  in  money. 
Although  the  testimony  is  somewhat  contradictory,  as  to 
these  transactions,  we  are  satisfied  from  a  careful  examina- 
tion of  all  the  evidence,  that  Cannon  was  desirous  of  being 
able  to  say  here,  that  he  had  tendered  a  deed,  rather  than 
that  Brown  should  accept  it,  and  make  the  payment  accord- 
ing to  the  original  contract.  Throughout,  Cannon  has  man- 
ifested a  determination  to  take  advantage  of  Brown's  acci- 
dental delay  of  a  few  days,  forgetting  that  he  was  as  much 
in  default,  by  not  having  the  repairs  completed  by  the  time 
agreed  upon.  In  neither  case  was  the  delay  hardly  of  suf- 
ficient importance,  or  injury,  to  require  a  Court  to  notice  it. 
Besides,  by  transferring  the  possession  of  the  farm  on  the 
fifteenth  of  June,  and  thus  proceeding  with  the  contract^ 
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after  both  parties  had  been  guilty  of  failing  to  perform 
strictly,  they  mutually  waived  the  right  to  complain  of  such 
non-performance.    And  independently  of  that  waiving  of 
these  mutual  failures/ one  is  a  fair  set-off  against  the  other. 
Neither  party  then  could  complain  of  the  other  till  he  had 
put  his  adversary  in  default  by  a  substantial  performance 
on  his  part,  and  a  failure  or  refusal  to  perform  by  the  other. 
The  complainant  should  have  presented  the  deed  and  offered 
to  deliver  it,  subject  only  to  the  condition  that  Brown  should 
deliver  the  property  as  agreed  upon,  and  pay  the  balance  of 
the  four  hundred  dollars  in  money.     Without  this,  there  is  no 
sufficient  consideration  to  compel  Brown  to  act.     Doyk  v. 
Teas,  4  Scam. 

This  the  complainant  has  never  done.  The  evidence  shows 
that  Brown  advanced  about  as  far  towards  performance  as 
Cannon  did.  He  frequently  offered  to  deliver  the  property 
and  pay  the  balance  in  money,  but  he  never  formally  tendered 
either,  and  it  is  manifest  from  the  evidence  that  he  was  pret- 
ty strongly  induced  to  have  his  own  price  for  the  property, 
which  he  had  agreed  to  deliver.  On  the  whole,  we  are 
well  satisfied  that  neither  party  has  as  yet  performed  his 
part  according  to  the  spirit  and  substance  of  the  agreement, 
but  each  has  manifested  a  desire  to  get  some  technical  ad- 
vantage of  the  other,  so  that  he  might  realize  little  better 
results  than  he  was  in  good  faith  entitled  to.  When  the 
Court  sees  such  a  disposition  manifested,  its  suspicions  are 
at  once  awakened,  and  it  will  look  with  no  extraordinary 
degree  of  favor  upon  the  claims  of  parties,  based  upon  acts, 
which  were  never  desi^aed  in  good  faith  to  carry  out  a  con- 
tract, but  rather  to  secure  a  technical  advantage. 

But  there  is  another  objection  of  much  graver  importance. 
Brown  insists  that  there  is  such  a  doubt  hanging  over  the 
complainant's  title,  that  he  ought  not  to  be  compelled  to 
take  it.  It  is  admitted  on  both  sides  that  the  title  shown  by 
the  record  stands  thus :  The  complainant  shows  a  regular 
chain  of  tide  from  the  United  States  to  himself.  Against 
this  stands  a  tax  deed  for  the  principal  part  of  the  premises^ 
iMued  in  1836,  the  sufficiency  of  which  wa«  not  questioned 
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on  the  argument.  In  answer  to  this,  the  complainant  shows 
that  he  has  been  in  possession  since  1838  claiming  title 
under  his  deed,  and  adverse  to  the  tax  title.  This  woul4  be 
sufficient  to  maintain  ejectment  against  any  one  defending 
under  the  tax  title,  except  as  to  persons  against  whom  our 
seven  years'  limitation  law  did  not  run,  and  would  consti- 
tute an  absolute  title,  but  for  the  claims  of  infants,  ftmt 
covertSj  and  others  disabled  to  assert  their  claims,  whose 
rights  are  excepted  from  the  operation  of  that  statute.  It 
does  not  appear  whether  or  not  there  are  any  such  persons, 
holding  the  tax  title,  and  the  question  now  is,  whether  the 
chance  of  there  being  such  persons,  is  sufficient  to  create 
such  a  doubt,  of  the  sufficiency  of  the  complainant's  title, 
which  now  rests  entirely  on  his  adverse  possession  as  to 
justify  the  complainant  in  refusing  to  complete  the  purchase. 
A  reference  to  a  few  of  the  many  authorities  on  this  subject 
will  suffice  to  9how  what  the  law  is. 

In  1  Sug.  on  Vend,  bottom  page  339,  it  is  said:  "To  enable 
Equity  to  enforce  specific  performance  against  a  purchaser, 
the  title  to  the  estate,,  ought,  like  Caesar's  wife,  to  be  free 
even  from  suspicion;  for  it  would  be  an  extraordinary  pro- 
ceeding for  a  Court  of  Equity  to  compel  a  purchaser  to  take 
an  estate  which  it  cannot  warrant  to  him."  And  in  Stapyl- 
ton  V.  Scott  J  16  Ves.  272,  although  Lord  Eldon  was  of  opin- 
ion that  the  title  was  good,  yet  inasmuch  as  some  doubt  was 
implied  by  a  provision  of  the  will  of  the  ancestor,  of  the 
title  to  a  part  of  the  estate,  he  refused  a  specific  performance, 
notwithstanding  the  Master  reported  a  perfect  title.  In 
Lowes  v.  Luskj  14  Vesey,  647,  a  specific  performance  was  de- 
nied, because  the  vendor  had  committed  an  act  of  bankrupt- 
cy, although  he  swore  on  an  examination  before  the  Master, 
that  there  were  no  debts  on  which  a  commission  could  issue, 
and  there  was  no  evidence  tending  to  show  that  there  were 
such  debts,  by  which  alone  the  title  could  have  been  endan- 
gered. Drew  V.  Clarky  9  Vesey,  368.  The  complainant  was 
entitled  to  a  term  of  four  thousand  years,  and  a  forfeited 
mortgage  on  the  reversion  in  fee,  yet  the  bare  possibility  of 
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a  redemption  of  such  a  dry  remainder,  induced  the  Court 
to  refuse  a  performance.  In  Sheffield  v,  Mulgrave^  2  Vesey, 
526j  the  cliancellor  refused  to  compel  a  party  to  receive  a 
title,  although  it  had  been  found  to  be  good  by  a  Court  of 
Law,  because  he  suspected  that  there  might  be  some  latent 
Equity  existing  against  it.  The  Chancellor  in  the  ca«e  of 
Soak  V,  Kidd,  5  Vescy,  647,  refused  to  direct  a  trial  at  law 
to  ascertain  if  the  title  was  good,  when  the  defendant  ob- 
jected and  the  Court  entertained  doubts  of  the  sufficiency  of 
the  title,  but  dismissed  the  bill.  On  this  subject  also,  • 
Chief  Justice  Marshall,  in  the  case  of  Garreti  v.  Macoriy  2 
Brock.  244,  says :  ^'Both  on  principle  and  authority,  I  think 
it  very  clear  that  a  specific  performance  will  not  be  de- 
creed on  the  application  of  the  vendor,  unless  his  ability 
to  make  such  a  title  as  he  has  agreed  to  make  be  unques- 
tionable." These  references  might  be  extended,  but  we 
deem  it  unnecessary. 

The  rule  of  law,  then,  undoubtedly  is,  that  a  purchaser 
who  bargained  for  a  good  title,  shall  not  be  compelled  to 
take  one  which  is  subject  to  suspicion.  This  does  not  mean 
that  the  title  shall  be  good  beyond  a  possible  peradven- 
ture,  for  then  he  might  never  be  satisfied,  but  then  it  must 
free  from  reasonable  doubt  It  must  be  such  a  title  to  which 
no  reasonable  man  would  object ;  such  an  one  as  a  prudent 
man  would  not  hesitate  to  invest  his  own  money  upon,  at  a 
full  market  price;  such  an  one  as  will  bring,  in  the  market 
as  high  a  price  with,  as  without  the  objection.  When  we  force 
a  title  jiipon  a  party,  we  must  feel  an  assurance  that  it  cannot 
be  taken  from  him.  It  is  not  sufficient  that  the  title  is  probably 
good,  but  we  must  feel  a  reasonable  certainty  that  it  is  so. 

Is  the  complainant's  title  thus  clear,  is  the  important  ques- 
tion. Of  all  ^  known  titles  to  land  beyond  a  mere  naked 
possession,  which  are  prima  facie  good,  there  is  perhaps 
none,  recognized  by  law,  more  doubtful  and  uncertain,  than 
those  depending  for  their  validity  upon  an  adverse  posses- 
sion'under  a  Statute  of  Limitations;  and  especially  are 
such  titles  unsatisfactory,  when  they  depend  upon  a  limita- 
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tion  law  of  recent  date,  prescribing  a  short  time,  and  which 
does  not  run  against  those  who  may  not  iinmediately  assert 
their  rights. 

The  cases  already  referred  to,  show  that  it  is  not  suffi* 
cient,  in  all  cases,  to  show  a  title  prima  facie  good,  as  was 
contended  for  by  the  counsel  for  the  complainant.    It  is  for 
him  to  make  out  a  title  free  from  reasonable  suspicion  or 
doubt,  and  not  for  the  defendant  to  show  that  his  suspicions 
are  certainly  well  founded,  and  that  the  title  offered  him 
must  fail.     It  is  sufficient  for  him  to  point  out  a  way  in 
which  it  reasonably  may  fail,     ^t  ii^  not  for  him  to  hunt  up 
those  persons  who  may  come  in  and  destroy  the  title,  but 
the  complainant  should  show  with  reasonable  certainty,  at 
least,  that  there  are  none  such;  that  the  tax  title  was  in  one 
against  whom  the  statute  under  which  his  possession  be- 
comes available,  did  run.     We  will  not  say  that  lapse  of 
time  would  in  no  case  satisfy  us,  for  although  it  is  possible 
that  the  title  might  pass  from  infant  to  infant,  for  an  indefi- 
nite length  of  time,  so  that  the  statute  would  never  com- 
mence its  operation,  yet  after  a  time,  that  would  become  so 
very  improbable  as  not  to  excite  the  apprehension  of  a  rea- 
sonable mind.     In  the  case  of  Seymore  v.  DeLancey^  Hop- 
kins' R.,  Chancellor  Sanford  says:  <<But  if  the  possession  of 
William  Seymore  had  been  clearly  adverse  for  twenty  five, 
years,  his  title  would  not,  I  think,  be  sufficiently  impeached, 
either  by  the   slight  proof  that  Henry  E.  Lutterloh  may 
have  been  an  alien,  or,  if  he  was  a  citizen,  by  the  raifcre  con- 
tingency, that  his  title  may-have  resided  since  his  death,  in 
persons  disabled  to  assert  their  rights."     Lutterloh  had  at 
that  time  been  dead  about  thirty  nine  years.     Such  a  length 
of  time  may  have  been  sufficient  to  allay  all  reasonable  ap- 
prehensions in  the  opinion  of  the  Chancellor.  While  this  case 
may  show,  so  far  as  a  mere  dictum  can  do  so,  that  a  title 
depending  upon  adverse  possession,  under  limitation  laws, 
may  become  satisfactory,  it  by  no  means  asserts  that  the 
Court  will  in  all  cases  compel  a  party  to  receive  such  a  title. 

■ 

The  cloud  which  may  hang  over  a  title,  may  be  of  every 
imaginable  shade  of  obscurity  from  that  which  admits  of  nei- 
ther Ughit  aor  hope,  to  that  whi(^  b  scarcely  perceptible. 
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While  we  may  not  require  the  title  to  be  free  from  every 
speculative  doubt,  it  ought  not  to  be  subject  to  a  reasonable 
one — such  as  would  excite  a  just  apprehension.  If  such 
doubt  exist,  the  complainant  must  clear  it  away,  till  his  title 
would  bring  as  much  in  market  as  if  no  question  were  made 
in  relation  to  it.  Has  this  been  done  with  the  title  b«ibre 
us  ?  We  think  not.  We  cannot  say  that  it  certainly  is  a 
good  title.  In  the  language  of  one  of  the  authorities,  we 
cannot  warrant  it  to  the  purchaser.  What  reasonable  man, 
owning  this  title,  would  not  prefer  to  have  this  doubt  remov- 
ed— this  cloud  dissipated  ?  Who  would  not  give  a  valuable 
consideration  to  obtain  a  complete  release  of  all  such  out- 
standing claims  as  might  exist?  Who  would  not  pay  his 
money  more  freely,  and  make  his  improvements  with  a  great- 
er feeling  of  security,  if  this  uncertainty  were  not  resting 
upon  his  title,  for  there  surely  is  an  uncertainty  about  it? 
No  prudent  individual  would  be  willing  to  assure  this  title 
for  nothing,  and  we  ought  not  to  compel  the  defendant  to 
take  it  for  a  clear  title,  and  pay  a  full  price  without  such 
assurance.  After  being  compelled  to  do  so,  he  would  still 
be  glad  to  pay  something  more,  to  be  made  certain  that'none 
could  contest  his  rights. 

Our  revenue  laws,  under  which  tax  titles  are  obtained, 
secure  to  persons  not  able  to  assert,  their  claims,  a  right  to 
redemption  for  two  years  after  their  disabilities  cease,  and 
we  all  know  that  a  tax  title^  otherwise  unquestionable,  will 
not  bilbg  any  thing  like  a  full  price,  when  the  condition  of 
the  person  holding  the  former  title  is  not  known.  When 
there  may  be  such  right  of  redemption,  it  is  believed  that  a 
guaranty  is  always  required,  and  never  refused,  against 
such  a  contingency,  when  a  full  price  is  paid.  The  man 
who  would  ask  or  give  as  high  a  price  for  a  title  thus  ob- 
scured and  doubtful,  as  for  one  about  which  no  question 
could  be  raised,  would  be  considered  extravagant  or  reck- 
less, if  not  worse.  The  cases  are  parallel.  This  title  may 
be  good.  We  cannot  say  that  it  is  not,  nor  can  we  say  that  it 
is,  which  we  ought  to  be  able  to  do,  before  we  force  it  upon 
the  party. 

For  two  reasons,  then,  should  the  bill  have  been  dismissed. 
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When  it  was  filed,  the  complainant  was  as  much  in  default 
as  was  the  defendant.  Neither  party  had  strictly  performed, 
nor  yet  had  either  party  abandoned  the  contract.  The  de- 
fendant still  retained  possession  of  the  farm,  with  the  con- 
sent of  the  complainant.  Again,  the  complainant  has  not 
shown  such  a  title  as  Brown  should  be  compelled  to  accept 
and  pay  for.  Whether  the  objections  to  this  title  can  be 
cleared  up,  we  do  not  know,  as  each  party  seems  to  have 
proceeded  on  the  assumption  that  the  burthen  of  proof  was 
on  the  other. 

There  is  another  objection  to  the  decree  which  we  feel 
called  upon  to  notice.  Assuming  that  the  Court  was  right 
in  decreeing  a  specific  performance  by  both  parties,  it  was 
improper  for  the  decree  to  direct  the  sheriff  to  appraise  and 
value  the  horses,  carriage  and  harness.  The  value  of  these 
articles  might  have  been  found  by  the  Court,  if  it  were  sat- 
isfied from  the  evidence  before  it,  of  it  should  have  been 
referred  to  a  Master  or  Special  Commissioner — who,  to  be 
sure,  might  have  been  the  sheriff — to  have  determined  the 
same  upon  proof  and  made  a  report  thereof.  Whether  the 
value  of  the  property  was  found  by  the  Court  directly,  or 
through  the  medium  of  a  proper  officer,  it  should  in  either 
case  have  been  done  through  the  medium  of  testimony,  and 
not  by  the  judgment  of  the  Court  or  officer  on  inspection. 
In  that  way  alone  could  the  right  of  either  party  be  secured 
to  have  the  question  or  judgment  reviewed.  This  is  not  one 
of  those  cases  where  thl  Court  may  appoint  Commisfltoners 
to  act  on  view.  Here  the  decision  of  the  sheriff  was  made 
final,  concluding  the  parties,  and  to  be  acted  upon  imme- 
diately. Whether  the  ofiicer  to  whom  a  reference  is  made 
hears  testimony,  or  decides  upon  his  own  observation  and 
judgment,  in  either  case,  his  determination  should  be  report- 
ed to,  and  approved  by  the  Court,  before  it  becomes  final. 

The  decree  of  the  Circuit  Court  must  be  reversed  with 
costs,  and  the  bill  dismissed,  but  without  prejudice. 

Decree  reversed. 
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Charles  Pittman,  appellant,  v.  Samusl  Gaty  ei  a/.,  ap- 

•  pellees. 

Appeal  from  St,  Clair. 

In  an  action  of  ejectment,  the  plaintiff  claimed  under  a  sberiflPs  deed  formed  on  « 
judgment  in  attaebmeDt.  The  debtor,  some  days  prior  to  tbe  levy,  conveyed 
the  land  to  a  third  person,  the  defendant  in'  ejectment,  who  held  the  deed 
unrecorded.  At  the  time  of  the  levy,  another  person  was  in  possession : 
Heldy  that  if  the  latter  was  tbe  tenant  of  the  defendant,  tbe  possession  was 
constructive  notice  to  the  attaching  creditor  of  tbe  defendant's  unregistered 
deed. 

When  evidence,  which  is  irrelevant,  gets  into  a  case  in  the  shape  of  depositionHs 
or  otherwise,  it  is  tbe  duty  of  the  Court,  when  required,  at  any  stage  of  tbe 
trial,  to  exclude  it,  or  direct  the  jury  to  disregard  it 

When  it  is  stated  in  a  bill  of  exceptions  that  an  instruction  was  refused  because 
inapplicable,  the  Supreme  Court  will  not  further  inquire  into  the  propriety 
of  tbe  decision,  unless  the  evidence  is  reported  to  which  tbe  instruction  it 
claimed  to  apply. 

Ejectment,  in  the  St.  Clair  Circuit  Court,  brought  by 
the  appellees  against  the  appellant,  and  heard  before  the 
Hon.  Gustavus  P.  Koerner  and  a  jury,  at  the  April  term, 
.1848,  when  a  verdict  and  judgment  were  rendered  for  tbe 
plaintiffs  below. 

The  facts  so  far  as  they  are  material  to  the  determination 
of  the  case,  are  adverted  to  by  the  Court  in  the  Opinion. 

J.  L.  D.  Morrison^  and  R.  S,  BlackwcUj  for  the  appel- 
lant. 

The  possession  of  Mallows  was  the  possession  of  Pittman. 

A  purchaser  at  the  sheriff's  sale  is  chargeable  with  con- 
structive notice  of  the  title  of  a  third  person  in  the  actual 
possession  of  the  land,  claiming  under  a  prior  unrecorded 
deed  from  the  debtor,  and  he  is  bound  to  inquire  into  tbe 
extenft  of  the  occupant's  interest.  Parks  v.  Jackson^  11 
Wend.  442,  466;  Tuil/e  v.  Same,  6  do.  213;  Hadduck  v. 
fVUmarVi,  6  New  Hamp.  181 ;  Priest  v.  Rice,  1  Pick.  164. 

The  case  of  Jackson  v.  Post,  9  Cowen,  120,  goes  further 
and  decides,  that  where  a  judgment  debtor  had  conveyed  the 
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land  to  a  third  person,  who  neglected  to  record  his  deed  be- 
fore the  judgment  lien  attached,  the  vendee  would  hold  as 
against  the  purchaser  at  the  sheriff's  sale,  though  the  latter 
had  no  notice,  actual  or  constructive. 

Hearsay  evidence  is  clearly  inadmissible.  1  Greenl.  £v. 
§§  98,  99. 

D.  J.  Baker ^  for  the  appellees. 

The  lien  of  the  judgment  attached  and  related  to  the  date 
of  the  levy  of  the  writ  of  attachment,  or  to  the  time  of  filing 
in  the  recorder's  office,  the  sheriff's  certificate  of  Uie  levy. 
Martin  v.  Dry  den  j  1  Gilm.  188. 

If  Meacham  had,  before  the  issuing  of  the  attachment,  con- 
veyed by  deed,  though  unrecorded  or  fraudulent,  the  lands 
levied  on,  to  Pittman,  he  had  no  title  in  himself,  after  the  ex- 
ecution of  the  deed  ;  but  the  deed,  being  unrecorded,  was 
not  operative  as  against  Meacham's  creditors  till  they  were 
notified  of  its  existence.     Rev.  Stat.  108,  §  23. 

Some  kinds  of  hearsay  may  be,  in  regard  to  some  matters, 
proper  evidence.  As  to  what  is  hearsay,  see  1  Greenl.  £v. 
§§  101,  108. 

The  appellant's  counsel  say:  <^The  possession  of  Mallows 
was  the  possession  of  Pittman."  An  unaccountable  assump- 
tion, indeed — a  begging  of  the  question.  This  was  one  of 
the  principal,  if  not  the  principal,  questions  to  be  decided  in 
the  case.  This  is  shown  clearly  by  the  character  of  the  ma- 
jority of  the  instructions  given  at  the  instance  of  each'  party. 
It  was  a  main  issue  before  the  Court  which  tried  the  case, 
and,  by  their  verdict,  they  have  said  that  Mallows  was  not 
the  tenant  of  Pittman,  at  the  time  of  the  filing  of  the  certifi- 
cate of  the  levy  of  the  attachment,  but  was  the  tenant  of 
Meacham,  and  paid  rent  to  him,  the  unrecorded  deed  to  the 
contrary,  notwithstanding.  This  assumption,  then,  being 
wholly  unauthorized,  the  argument  of  the  counsel,  based  on 
it,  necessarily  falls  to  the  ground,  having  no  application  to 
the  present  case  on  the  part  of  appellant. 

The  counsel,  arguing  from  this  assumption,  say  :  ^'A  pur- 
chaser at  a  sheriff's  sale  is  chargoable  with  constructive  no- 
tice of  the  title  of  a  third  person  in  the  actual  possession  of 
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the  land,  claiming  under  a  prior  unrecorded  deed  from  the 
debtor,  and  he  is  bound  to  inquire  into  the  extent  of  the  oc- 
cupant's interest,'*  and  refers  to  several  authorities  to  prove 
this  position.  This  doctrine  is  unquestionably  true.  The 
plaintiffs  in  tliis  case  have  no  occasion  to  question  its  cor- 
rectness. But,  it  applies  to  the  foregoing  untrue  assumption 
and  is  based  on  it,  and  has  no  bearing,  at  least,  unfavorable, 
to  the  appellees'  case,  on  the  questions  involved  therein; 
because  Meacham's,  and  not  Pitman's  tenant  was  in  actual 
possession  of  the  land  in  controversj*,  long  after  this  unre- 
corded deed  was  made  to  Pittman  and,  at  the  time  of,  and 
long  after  the  levy  of  the  writ  of  attachment. 

The  Court  will  observe,  the  testimony  adduced  on  the  trial 
is  not  attempted  to  be  given.  Nothing  is  presented  in  this 
Court,  only  the  rulings  and  decisions  of  the  Court  below,  on 
the  several  questions  of  law  arising  during  the  progress  and 
trial  of  the  cause  in  that  Court. 

The  case  by  the  appellant's  counsel  referred  to  in  9  Cowen, 
o{  Jackson  v.  Post^  was  made  by  the  N.  Y.  Court,  under  the 
recording  Act  of  that  State,  which  declares  the  unrecorded 
deed  to  be  void  only  as  against  a  bo7ia  fide  purchaser  or 
mortgagee,  for  a  valuable  consideration,  who  had  recorded 
his  conveyance.  It  has  direct  reference  to  the  provisions  of 
that  Act,  and  does  not  hold  good  or  apply  to  a  case  arising 
under  the  statute  of  this  State,  which  is  different  from  that  in 
its  provisions  and  more  extensive  in  its  application.-  Our  Act 
declares,  "that  conveyances  shall  take  effect  from  and  after 
the  recording,  or  rather  filing  for  record,  and  not  before,  as 
to  all  creditors  and  subsequent  purchasers,  without  notice," 
and  are  void  as  to  all  such  creditors  and  purchasers  without 
notice.  Rev.  Stat.,  108,  §  23. 

None  of  the  evidence  in  this  case,  or  very  little,  which 
was  given  on  the  trial  is  presented  to  this  Court  Only 
questions  of  law  arising  in  the  case  were  intended  to  be 
presented. 


The  Opinion  'of  the  Court  was  delivered  by 

Treat,    C.  J.     This  was  an  action   of  gectment  com- 
menced by  Gaty  and  others  against  Pittman.    The  plaintiffi 
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claimed  title  to  the  premises  by  virtue  of  a  plaintiff's  deed 
founded  on  a  judgment  in  attachment  against  Meacham. 
The  writ  of  attachment  was  levied  on  the  31st  of  December, 
1841.  The  defendant  claimed  title  by  virtue  of  an  unre- 
corded deed  from  Meacham,  executed  on  the  22d  of  DeceiQ- 
ber,  1841.  At  the  time  of  the  levy  of  the  attachment,  one 
Mallows  was  in  possession  of  the  premises.  The  principal 
question  on  the  trial  was  whether  Mallows  was  the  tenant  of 
the  defendant.  If  such  tenant,  his  possession  was  construct- 
ive notice  to  the  attaching  creditors  of  the  defendant's  un- 
registered deed.  This  state  of  cas&  appears  from  the  bill 
of  exceptions,  although  it  does  not  purport  to  contain  all  the 
evidence. 

The  Court  refused  an  instruction  asked  by  the  defendant 
in  these  words  :  "That  hearsay  is  not  competent  evidence 
upon  which  to  found  a  verdict,  and  if  the  jury  believe,  that 
any  portion  of  the  deposition  of Johnson  is  mere  hear- 
say of  third  persons  disconnected  with  the  suit,  they  will 
disregard  such  portions  of  said  depositions." 

The  deposition  referred  to  in  the  instruction  is  not  incor- 
porated into  the  bill  of  exceptions,  but  enough  of  the  case 
is  reported  to  show  clearly  that  no  question  arose  on  the 
trial,  which  would  have  justified  the  introduction  of  mere 
hearsay  evidence.  As  a  general  rule,  such  evidence  is 
wholly  inadmissible.  The  exceptions  to  the  rule  are  few  and 
confined  chiefly  to  questions  of  pedigree.  When  evidence 
which  is  irrelevant,  or  incompetent  in  any  event  to  establish 
a  fact,  gets  into  a  case  in  the  shape  of  depositions  or  other- 
wise, it  is  the  duty  of  the  Court  when  required,  at  any 
stage  of  the  trial,  to  exclude  it,  or  direct  the  jury  to  disre- 
gard it.  There  is  a  clear  distinction  between  this  sort  of 
proof  and  secondary  evidence.  The  former  is  never  admis- 
sible ;  the  latter  always  is,  when  the  primary  proof  cannot 
be  produced,  and  if  admitted  without  objection,  it  becomes 
a  part  of  the  case,  and  cannot  afterwards  be  excluded,  be- 
cause, though  not  the  best  evidence,  it  is  still  relevant,  and 
tends  to  elucidate  the  question  in  issue.  The  party,  by  per- 
mitting it  to  be  introduced)  dispenses  with  the  production 
«f  the  superior  evidence. 
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It  is  insisted  that  the  instruction  was  inapplicable  to  ihe 
facts  of  the  case,  and  therefore  properly  refused.  If  with- 
held oh  that  ground,  the  bill  of  exceptions  should  so  state ; 
or  the  deposition  should  be  sent  up  to  enable  this  Court  to 
determine  whether  the  instruction  was  pertinent  or  not. 
Where  the  Judge  states  in  the  bill  of  exceptions  that  an  in- 
struction is  refused  because  inapplicable,  this  Court  will  no.t 
further  inquire  into  the  propriety  of  the  decision,  unless  the 
evidence  is  reported  to  which  the  instructioa  is  claimed  to 
apply.  But  where,  as  in  this  case,  an  instruction  asserts  a 
correct  legal  principle,  and  points  directly  to  evidence  in  the 
case,  unless  it  affirmatively  appears  from  the  bill  of  excep- 
tions, that  it  was  considered  inapplicable,  it  is  but  fair  to 
conclude  that  it  was  refused  because  the  Court  believed  it 
to  be  erroneous. 

It  is  further  insisted,  that  the  question  whether  the  depo- 
sition contained  improper  evidence  should  have  been  refer- 
red directly  to  the  Court  for  its  decision.  It  is  true,  that 
might  have  been  done ;  but  we  can  see  no  objection  to  a  di- 
rection to  the  jury  to  disregard  the  statements  of  the  wit- 
ness, if  they  found  that  he  had  testified  from  information 
derived  from  third  persons,  and  not  of  facts  within  his  own 
knowledge.  In  many  cases,  there  is  a  manifest  propriety  in 
this  practice.  Whether  the  evidence  is  lawful  or  not,  may 
often  depend  on  the  proper  conclusion  to  be  drawn  from  a 
complicated  state  of  facts,  which  the  jury  are,  at  least,  as 
competent  to  arrive  at  as  the  Court.  In  this  case,  the  evi- 
dence in  connection  with  the  deposition  may  have  left  it 
doubtful  whether  the  witness  spoke  of  matters  on  his  own 
knowledge,  or  on  information  received  from  others ;  and  that 
question  should  have  been  referred  to  the  jury,  to  be  deter- 
mined as  every  other  question  of  fact,  under  the  instructions 
of  the  Court. 

The  judgment  of  the  Circuit  Court  is  reversed  with  cocts, 
and  the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 
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Larnard  KiodeR)  appellant^  v.  Trustees  of  Schools^  &c. 

appellees. 

Apptal from  Warrtn. 

A  School  Commusioncry  who  is  authorized  to  sell  school  lands  upon  a  credit 
under  the  provisions  of  the  Act  oT  January  12^  1833^  may  contract  with  the 
purchaser  for  th^  payment  of  interest. 

A  School  Commissioner  is  a  ministerial  officer,  and  acts  under  a  power  delega* 
ted  by  the  Legislature.  The  inhabitants  of  his  township  may  determine 
whether  the  school  lands  shall  be  sold  on  a  credit,  but  the  terms  of  that  credit 
are  left  to  the  discretion  of  the  Commissioner. 
Tae  term  ^^crtiiif'*  must  raceive  an  extended  or  a  limited  construction,  depend- 
ing upon  the  character  of  the  instrument  in  which  it  is  used.  In  a  con- 
tract, its  meaning  would  be  limited  so  as  not  to  include  interest  unless  it 
were  expressed. 

This  case  was  submitted  to  the  Circuit  Court  of  Warren 
county  at  the  May  term,  1848,  the  Hon.  Norman  H-  Purple 
presiding,  for  a  decision  upon  the  following  statement  of 
facts : 

"On  the  15th  January,  1838,  Lamard  Kidder  executed  to 
the  School  Commissioner  three  notes  under  seal  of  the  same 
tenor  and  date,  and  for  like  amounts,  two  hundred  and  sev- 
enty dollars  and  thirteen  and  a  third  cents  each,  payable 
one,  two  and  three  years  after  date — the  first  of  said  notes 
being  in  the  words  and  figures  following,  to  wit : 
"$270-13* 

For  value  received,  one  year  after  date,  we  or  either  of 
us  promise  to  pay  W.  S.  Berry,  School  Commissioner  and 
agent  for  the  inhabitants  of  Warren  county,  or  his  successor 
ia  office,  for  the  use  of  the  inhabitants  of  township  No.  eight 
Borthy  of  range  2  West,  the  sum  of  two  hundred  and  seventy 
dollars  and  13*  cents,  with  12  per]cent«  int.  thereon,  from  date 
up  til  paid — ^said  interest  payable*semi-annually'in  advance. 
Witness  our  hands  and  seals  this  fifteenth  day  of  January, 
A.  D.  1S38. 

Lamard  Kidder,      [seal.] 
James  Tucker.  [seal.] 

John  M.  Hoisington.  [seal.]*' 
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These  notes  were  given  for  school  land  bought  hy  Kid- 
der at  a  public  sale  of  said  land  made  by  the  School  Com- 
missioner. The  land  for  which  the  notes  were  given  was 
sold  on  a  credit  of  one,  two  and  three  years,  in  accordance 
with  the  petition  of  the  inhabitants  of  the  township  for  its 
sale.  The  petition  prayed  that  the  land  might  be  sold  "on 
a  credit  of  one,  two  and  three  years  at  twelve  per.  cent 
interest  from  the  date  of  the  sale,  to  be  paid  semi-annually." 
When  said  land  was  advertised  for  sale,  it  was  stated  in  the 
advertisement  that  the  sale  would  be  "on  a  credit  of  one, 
two  and  *jj}irae  years,  the  purchaser  giving  a  mortgage  on  the 
lots  purchased,  and  notes  with  approved  security  for  the 
purchase  money  with  12  per.  cent,  interest,  payable  semi- 
annually in  advance." 

On  the  16th  January,  1838,  the  land  was  sold  in  conform- 
ity with  the  petition  and  advertisement  aforesaid,  and  said 
Kidder  became  the  purchaser  of  eighty  acres  thereof,  and, 
on  the  same  dav,  gave  the  notes. aforesaid  with  security  for 
the  purchase  money.  On  the  day  said  notes  were  made,  said 
Kidder  paid  thereon  as  advance  interest,  forty  eight  dollars 
and  sixty  cents,  and  subsequently  made  the  following  pay- 
ments :  (here  followed  a  list^of  the  same.) 

Upon  the  above  facts,  the  Court  is  asked  to  pronounce 
judgmentinfavor  of  the  Trustees  of  Schools  of  township  eight 
north,  range  two  west,  against  said  Kidder  and  his  securi- 
ties, for  so  much  as  remains  due  and  unpaid  on  said  notes. 

0.  H.  Brownings  for  Trustees,  &c. 
^.  Williamsy  Att'y  for  Kidder. " 

Upon  this  statement,  after  argument  by  the  counsel,  the 
Court  rendered  a  judgment  in  favor  of  the  Trustees,  and 
against  the  defendants,  for  $534*97,  and  costs.  From  this 
judgment,  Kidder  appealed  to  this  Court.  « 

C.  B.  Lawrence,  for  the  appellant,  cited  and  commented 
upon  the  Act  of  the  Legislature  on  the  subject  of  sales  on  a 
credit.  R.  L.  566.  He  contended  that  the  sale  in  this 
case  was  in  contravention  of  law,  twelve  per  cent,  interest 
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being  reserved..    ^^  Credit, "  he  insisted^  meant  a  time  for 
payment,  without  interest. 

If  an  agent  exceed  his  authority,  the  contract  is  good  so 
far  as  the  authority  goes,  but  not  so  as  to  the  excess.  Hatch 
V.  Mann,  15  Wend.  44;  Vose  v.  Dean^  7  Mass.  280;  A/ev- 
enson  v.  Mortimer^  2  Cowper,  806 ;  7  Comyn's  Dig.,  16. 

O.  H.  Brotomngj  for  the  appellees,  argued  that  credit 
sales  did  not  necessarily  exclude  the  idea  of  interest.  He 
cited  and  commented  upon  the  following  authorities :  Ses- 
sion Laws  of  1829,  p.  162-3,  §§  6,  10;  Sessiofto  Laws  of 
1831,  p.  76,  §  2 ;  R.  L.  666,  §  9 ;  ib.  348,  666. 

If  it  become  necessary  to  uphold  a  contract,  the  interest 
may  be  considered  as  a  part  of  the  purchase  money.     Beete 
V.  Bidgoody  14  Eng.  Com.  Law  R.  82;  Marshall  v.  Pooie,^ 
13  East,  98. 

^.  fVUliams  concluded  the  argument  in  behalf  of  the  ap- 
pellant. 

Where  a  special  authority  is  given  to  magistrates  and 
others  by  statute,  their  acts  are  null  and  void,  unless  they 
proceed  in  the  manner  and  under  the  restrictions  which 
it  imposes.  2  Starkie's  Ev.  660;  3  U.  S.  Dig.  73,  §§61, 
108,  122 ;  Dillingham  v.  Snow,  6  Mass.  667 ;  Bangs  v. 
SnatOj  1  do.  190;  Stetson  v.  Kemptorij  13  do.  281. 

There  is  no  position,  which  depends  on  clearer  principles, 
than  that  every  act  of  a  delegated  authority  contrary  to  the 
commission  under  which  it  is  exercised,  is  void.  Merrill  v. 
Sherburne^  1  New  Hamp.  216. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  There  is  but  a  single  question  presented  in 
this  case,  depending  entirely  upon  the  construction  to  be 
given  to  the  Act  of  12th  of  January,  1833,  authorizing  a  credit 
on  sales  of  school  lands.  That  Act  provides,  'Hhat  whenever 
the  inhabitants  of  a  township,  petitioning  for  the  sale  of  the 
sixteenth  section,  shall  be  of  opinion  that  their  interests 
vrould  be  promoted  by  sellinpj  said  section  on  a  credit,  they 
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may  represent  the  same  in  their  petition  ;  whereupon  it  shall 
be  the  duty  of  the  Commissioner  to  sell  said  lands  on  a  credit 
of  one,  two,  and  three  years,  th#purchaser  giving  a  mortgage 
on  the  land,  and  good  personal  security,  for  the  payment  of 
the  purchase  money,  to  be  approved  by  the  County  Com- 
'inisiioners' Cjurti  respectively."     Can  the  Commissioners 
sell  upon  the  credits  specified,  and  agree  with  the  purchaser 
for  the  payment  of  interest?     This  is  the  only  question. 
We  are  cUarly  of  opinion  that  he  may.     The  School  Com- 
missioner is  a  ministerial  officer  or  agent  appointed  by  the 
law  to  do  Qertain  things,  and  among  others,  to  sell  the  school 
lands.     In  doing  this,  he  exercises  a  power  delegated  to  him 
by  the  Legislature.     In  that  delegation  of  power  he  might 
have  been  invested  with  greater  or  less  discretion  according 
to  the  pleasure  of  the  Legislature.     The  law  has  specified 
'the  extent  of  the  credit,  and  the  character  of  the  security. 
This  might  have  been  left  to  the  discretion  of  the  Commis- 
sioner, h^d  it  been  thought  advisable.     Upon  the  inhabitants 
of  the  township  is  conferred  the  (liscretion  of  determining 
whether  the  land  shall  be  sold  on  a  credit,  the  extent  of 
which  is  fixed  by  the  law,  while  the  terms  of  the  credit  are 
left  to  the  discretion  of  ihe  Commissioner.     The  sale  was 
not  the  less  upon  a  credit  because  interest  was  agreed  to  be 
paid  upon  the  purchase  money.     A  credit  may  be  given 
either  with  or  without  interest,  as  its  terms  may  be  various. 
The  term  ^'credit"  must  receive  an  extended  or  limited  con- 
struction d^ending  upon  the  character  of  the  instrument  in 
which  it^is  used.     In  a  contract,  its  meaning  would  be  limited 
so  as  not  to  include  interest  unless  it  were  expressed,  as,  if 
one  sells  a  farm  for  so  much  money,  on  a  credit  of  one,  two 
and  three  years.     There  the  instalments  would  not  bear  in- 
terest.    But  if  one  empowers  another  to  sell  his  farm  upon  a 
credit  of  one,  two  and  three  years,  without  specifying  wheth- 
er the  credit  shall  be  with  or  without  interest,  he  thereby 
gives  a  discretion  to  hisattornej^  to  agree  upon  the  terms  of 
the  credit  as  he  shall  think  proper^     If  under  such  a  power, 
the  agent  should  stipulate  for  Interest,  it  would  hardly  ba 
conteudc.l  by  any,  t'lat  for  that  reason  the  principal  might 
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repudiate  the  contract,  upon  the  ground  that  the  agent  had 
exceeded  his  authority,  or  that  the  purchaser  could  resist  the 
payment  of  interest,  becaus§  the  agent  was  not  authorized  to 
contract  for  it.     If  the  sale  would  be  binding  upon  either,  it 
would  be  upon  both.     This  latter  case  is  precisely  parallel 
with  the  one  before  us.     Here  the  Legislature  has  conferred 
a  po^er  upon  the  Commissioner  to  sell  land,  and  has  neces- 
sarily vested  him  with  the  ordinary  discretion  of  an  agent 
as  to  the  mode  and  terms  of  executing  the  power,  within  the 
specified  limits  and  restrictions  contained  in  the  Act.    Sup- 
)>ose  the   Legislature  were  to  authorize  an   agent  to  loan 
public  money  upon  a  given  credit,  saying  nothing  about  in- 
terest, would  it  be  consistent  that  the  agent  could  not  law- 
fully contract  iojr  interest?     And  yet  it  might  with  equal 
propriety  be  said,  that  he  was  vested  with  no  such  discretion. 
We  do  not  perceive  the  applicability  o{  the  cases  referred  to, 
showing  that  a  public  officer,  whose  compensation  is  fixed  by 
law  for  the  performance  of  certain  official  acts,  cannot  be-^ 
come  entitled,  by  agreeiient,  to  a  greater  compensation  foiV 
the  performance  of  those  acts.     Here  the  officer  or  agent 
receives  no  greater  compensation  when  he  contracts  for  in- 
terest, than  when  he  does  not.     It  is  not  for  his  benefit  that 
the  interest  is  promised,  but  for  the  inhabitants  of  the  town- 
ship.    Being  of  opinion  that  this  sale  was  made  in  pursuance 
of  tiie  authority  conferred  by  the  statute  and  therefore  valid 
and  binding  as  well  upon  the  purchaser  as  the  State,  the 
judgment  must  be  affirmed  with  costs. 

'Judgment  affirmed. 
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Paris  Mason,  for  the  use  of  Sarah  Mason,  Guardian,  &c. 
appellant,  v.  John  R.  Caldwell,  appellee. 

•Appeal  from  Jersey, 

A  bond  for  the  conveyance  of  real  estate  contained  the  following  clause  :  '<But 
should  the  said  John  R.  Caldwell,  or  his  assignee,  fail  to  pay  the  said  sum  of 
money  specified  in  said  notes,  within  ten  days  after  the  same  become  due,  he 
hereby  forfeits  all  claim  to  said  lots,  and  all  moneys  paid  thereon,  and  this 
bond,  in  such  event,  shall  be  void,  both  in  law  and  equity,  and  tbe  title  to 
said  lots  shall  continue  in  the  original  proprietor  as  if  no  sale  had  been 
made :"  Heldy  that  it  was  the  undoubted  intention  of  both  parties,  when  they 
inserted  the  clause,  to  provide  a  penalty  to  insure  a  prompt  performance  by 
the  purchaser. 
If  a  person  professing  to  act  on  behalf  of  another,  but  wittiout  authority,  enters 
into  a  contract,  which,  for  the  want  of  such  euihority,  would  render  the 
professed  agent  personally  liable,  such  contract  may  be  adopted  by  the  prin- 
cipal while  it  is  still  in  force  as  between  the  professed  agent  and  the  other 
party. 

fif  an  administrator  or  guardian,  in  his  representative  capacity,  make  a  contract 
qr  covenant  which  he  has  no  right  to  mak^  and  which  is  not  binding  upon 
the  estate  or  ward,  He  is  personally  bound  to  make  it  good. 
A  bond  for  the  conveyance  of  real  estate  contained  the  following  clause :  '*Then 
tbe  said  Sarah  Mason,  guardian  as  aforesaid,  by  tbe  said  Paris,  ber  attorney 
as  aforesaid,  covenants  for  herself  and  her  successor,  to  make  and  execute  a 
good  and  sufficient  deed,  with  warranty,"  &c.  After  the  ward  became  of 
lawful  age,  and  bad  married,  she,  with  her  husband  and  former  guardian,  ex- 
ecuted a  deed  of  warranty  tathe  obligee,  who  refused  to  make  his  payments 
and  to  receive  the  deed :  Hddy  that  although  tbe  bond  was  void  so  far  as  tbe 
ward  i^as  concerned,  it  was  binding  on  those  who  made  it;  by  ^making 
and  tendering^e  deed,  the  bond  was  adopted  by  the  ward  after  becoming  of 
lawful  age  and  thereby  discharged  tbe  guardian  and  her  attorney  ;'and  that 
tbe  obligee,  by  neglecting  to  repudiate  and  deliver  up  the  bond,  and  demand 
his  notes,  prior  to  such  adoption,  lost  his  claim  to  indemnity  against  the 
agent :  Held,  further,  that  the  terma  of  the  bond  were  complied  with  by  thf 
making  and  tender  of  the  deed. 


Assumpsit,  in  the  Jersey  Circuit  Court,  brought  bj  the 
appellant  against  the  appellee,  and  heard  before  the  Hon. 
Samuel  D.  Lockwood,  at  the  September  term,  1844. 

In  September,  1843,  the  defendant,  by  his  attorneys,  filed 
six  pleas,  of  which  the  following  is  the  substance  : 

1.     The  defendant  pleaded  tbit  the  only  consideration  of 
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the  notes  was  a  sale  of  certain  town  lots  in  Grafton,  as  spe- 
i5ified  in  a  certain  title  bond,  and  the  delivery  of  said  bond, 
to  the  defendant,  bj  the  said  plaintiff,  which  bond  is  as  fol- 
lows : 

^^Enow  all  men  by  these  presents,  that  I,  Sarah  Mason, 
guardian  of  Maria  Mason,  infant  heir  of  James  Mason,  de- 
ceased, by  Paris  Mason,  my  attorney,  by  deed  bearing  date 
the  12th  day  of  May,  1836,  am  held  and  firmly  bound  unto 
John  R.  Caldwell  of  the  county  of  Greene,  and  State  of  Illi- 
nois, in  the  penal  sum  of  eight  hundred  and  fifty  four  dollars 
— the  payment  of  which,  well  and  truly  to  be  made,  I  bind 
myself  and  my  successor,  as  such  guardian,  firmly  by  these 
presents. 

The  condition  of  the  above  bond  is  such,  that  whereas 
the  said  John  R.  Caldwell  has  this  day  purchased  at  public 
sale,  lots  No's.  9  and  11,  in  block  37,  (thirty  seven)  in  the 
town  of  Grafton,  county  of  Greene,  and  State  of  Illinois,  for 
the  sum  of  four  hundred  and  twenty  seven  dollars — and  the 
said  John  R.  Caldwell  having  executed  his  notes  for  the 
sum  of  three  hundred  and  eighty  four  30-100  dollars,  bear- 
ing even  date  herewith,  and  payable  to  Paris  Mason,  for  the 
use  of  Sarah  Mason,  guardian  of  said  infant  heir,  one  and 
two  years  from  the  date  thereof:  Now,  therefore,  if  the 
said  John  R.  Caldwell  shall  pay,  or  cause  to  be  paid,  said 
sum  of  money  specified  in  said  notes  according  to  the  tenor 
and  effect  thereof — then  the  said  Sarah  Mason,  guardian  as 
aforesaid,  by  the  said  Paris,  her  attorney  as  aforesaid,  cove- 
nants, for  herself  and  her  successor,  to  make  and  execute  a 
good  and  sufiicient  deed,  with  warranty  of  the  above  descri- 
bed lots  of  land,  to  the  said  John  R.  Caldwell,  in  pursuance 
of  and  according  to  the  provisions  of  an  Act  passed  by  the 
Legislature  of  the  State  of  Illinois,  entitled,  'An  Act  for  the 
benefit  of  the  infant  heir  of  James  Mason,  deceased,'  ap- 
proved January  20, 1835,  and  January  16, 1836.  But  should 
the  said  John  R.  Caldwell  or  his  assignee,  fail  to  pay  said 
sum  of  money  specified  in  said  notes,  within  ten  days  after 
the  same  become  due,  he  hereby  forfeits  all  claim  to  said 


198  SPRINGFIELD. 


MasoD,  &€.  V.  Caldwell. 


lots,  and  all  moneys  paid  thereon^- and  this  bond,  in  such 
event,  shall  be  void,  both  in  law  and  equity,  and  the  title  to 
said  lots  shall  continue  in  the  original  proprietor  as  if  no  sale 
had  been  made.  In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  seal,  by  Paris  Mason,  my  attorney,  this  27th 
day  of  May,  1836. 

Sarah  Mason,     [l.  s.] 
by  Paris  Mason,  her  attorney. 

The  defendant  then  averred  that  said  Acts  of  the  Legisia- 
ture  had  not  been  complied  with,  inasmuch  as  the  said 
said  guardian  did  not  execute  bonds  and  obtain  the  sanction 
of  the  Judge  of  Probate  in  regard  to  said  sale — that  she  had 
no  power  to  convey — that  she  had  no  title ;  and  that  the 
consideration  of  said  notes  had  failed,  &c. 

2.  The  defendant  pleaded  that  the  consideration  of  the 
notes  was  the  same  as  before  and  none  other ;  that  defend- 
ant failed  to  pay  the  notes  and  interest,  according  to  the 
stipulation  in  the  bond,  whereby  he  forfeited  all  claim  to  the 
said  lots,  and  said  bond  became  void,  and  title  re-vested  in 
the  original  proprietor,  and  that  said  Sarah  Mason,  or  Paris 
Mason,  had  no  title  or  authority  in  law  to  sell  the  same  }  so 
that  the  consideration  had  wholly  failed. 

3.  The  defendant  pleaded  that  the  consideration  of  the 
notes  was  the  same  as  before  and  none  other ;  that  Paris 
Mason  acted  as  pretended  attorney  for  Sarah  Mason,  guar- 
dian of  Martha  Maria  Mason,  an  infant  under  the  age  of 
twenty  one  years  ;  that  said  sale  by  the  said  Paris  was 
without  authority  of  law  and  void,  and  not  binding  upon  the 
rights  and  responsibilities  of  the  said  Martha  Maria ;  that 
Paris  Mason  had  no  title ;  so  that  the  consideration  of  said 
notes  had  wholly  failed. 

4.  The  defendant  pleaded  that  the  consideration  of  said 
notes  was  the  same  as  before  and  none  other;  that  said  Acts 
of  the  Legislature  had  not  been  complied  with,  inasmuch  as 
the  Judge  of  Probate  of  Madison  county  had  never  made  any 
order,  divesting  the  said  Martha  Maria  Mason  of  her  title  of, 
in,  and  to,  the  said  lots  of  land ;  that  said  Sarah  Mason  and 
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Paris  Mason  had  no  title;  so  that  the  consideration,  &c.  had 
wholly  failed. 

5.  The  defendant  pleaded  that  the  consideration  of  said 
notes  was  the  same  as  before ;  that  said  sale  was  made  by 
Paris  Mason,  agent,  &g.;  that,  at  the  time  of  said  sale,  said 
Paris  agreed  with  the  said  defendant  that  if  defendant  bought 
said  lots,  and  would  execute  his  note  for  the  same,  and  pay 
ten  per  cent,  of  the  purchase  money  down,  that  defendant 
should  have  the  option  of  declining  to  pay  for  said  lots,  and 
the  said  sale  become  void  by  the  failure  of  defendant  to  pay 
said' notes  and  interest,  &c.;  that  defendant,  relying  upon 
said  agreement,  agreed  to  purchase,  ^c.  and  did  pay  down 
the  ten  per  cent,  and  did  execute  bis  notes,  &c.;  that,  be- 
ing desirous  of  surrendering  his  interest,  &c.  he  wholly 
failed  to  pay  said  notes,  whereby  he  forfeited  all  claim  to 
said  lots  and  the  title,  and  the  same  continued  in  the  said 
Martha  Maria  ;  that  he  never  had  possession  of  said  lots ; 
that  the  said  Paris  Mason  and  Sarah  Mason  had  no  title  ;  so 
that  the  consideration  wholly  failed. 

6.  The  defendant  pleaded  that  the  consideration  of  said 
notes  was  the  same  as  before ;  that  Paris  Mason,  making 
said  sale,  pretended  to  be  attorney  in  fact  for  the  said  Sarah 
Mason,  by  deed  for  that  purpose ;  that  there  was  no  such 
power  of  attorney,  so  that  the  sale  was  entirely  void,  and, 
not  binding  upon  said  Sarah  Mason  or  upon  Martha  Maria ; 
that  the  said  Paris  Mason  had  no  title  ;  so  the  consideration 
of  said  notes  had  wholly  failed. 

1.  Tathe  first  of  said  pleas,  the  plaintiff  replied,  that, 
soon  after  the  executioh  of  said  notes  and  bond,  the  said 
Martha  Maria  Mason  become  of  full  and  lawful  age,  and 
intermarried  with  one  William  H.  Allen;  and  that,  after  the 
maturity  of  said  notes,  and  after  the  said  marriage,  but  be- 
fore the  commencement  of  this  suit,  and  before  any  demand 
for  a  deed,  or  tender  of  the  money  expressed  in  the  said 
notes,  or  offer  to  pay  the  same,  or  any  part  thereof,  viz  :  ou 
the  10th  day  of  May,  1842,  the  said  Wm.  H.  Allen,  and' 
Martha  Maria,  his  wife,  and  the  said  Sarah  Mason,  executed 
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a  good  and  safficient  Warranty  deed  to  the  said  defendant 
for  the  said  lots,  and  caused  the  same  to  be  duly  tendered 
to  the  said  defendant,  viz  :  on  the  said  10th  May,  at,  &c.; 
that  they  always  were  and  still  are  ready  and  willing  to 
make  and  deliver  such  deed,  upon  payment  being  made, 
^c.  But  that  the  defendant  then  and  there  and  at  all  times, 
refused  to  pay  said  notes  and  receive  said  deed,  whereby 
there  would  have  been  conveyed  to  him  an  indefeasible 
estate  in  said  lots,  in  fee  simple  absolute.  All  which,  &c. 
Wherefore,  &c. 

2.  To  the  second  plea,  plaintiff  filed  a  general  demurrer. 

3.  To  the  third  plea,  the  plaintiff  replied  that  said  sale 
was  made  by  the  said  Paris  Mason,  as  agent  of  the  sAd  Sa* 
rah  Mason,  under  a  power  of  attorney  supposed  to  be  ample 
and  sufficient  to  authorize  the  plaintiff  to  act  in  that  behalf; 
and  that  subsequent  to  said  sale,  and  before  the  maturity  of 
said  notes,  the  said  Sarah  fully  adopted  and  confirmed  all 
the  acts  of  her  said  agent ;  that  she  had  been  at  all  times 
ready,  and  still  was  ready  and  willing  to  fulfil  all  the  stipula- 
tions of  said  bond,  so  far  as  the  same  depended  on  her,  upon 
the  defendant  paying  the  said  notes  according  to  their  terms, 
&c.    Wherefore  &c. 

4.  To  the  fourth  plea,  the  plaintiff  filed  a  general  de- 
murrer. 

5.  To  the  fifth  plea,  the  plaintiff  also  filed  a  general  de- 
murrer. 

6.  To  the  sixth  plea,  the  plaintiff  replied  in  the  language 
of  the  replication  to  the  third  plea. 

The  defendant  joined  in  the  demuf  rer  to  the  second,  fourth 
and  fifth  pleas,  and  demurred  to  the  replications  to  the  first, 
third  and  sixth  pleas,  and  the  plaintiff  joined  in  the  defend- 
ant's demurrer. 

At  a  subsequent  term,  the  defendant,  on  leave,  filed  a  plea 
of  non  assumpsit  to  the  common  counts  of  the  plaintiff's 
declaration. 

The  Court,  pro/ormay  sustained  all  the  demurrers  ;  and 
a  general  judgment  was  rendered  for  the  defendant. 
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H.  W.  Billings  it  L.  B.  Parsons^  Jr.  for  the  appellant. 

1.  The  replication  to  the  first  plea  is  good.  It  avers 
that  a  good  deed  was  tendered  to  Caldwell,  and  a  demand 
made  for  the  money,  and  that  he  refused  to  pay  the  notes  or 
take  the  deed.  Hunt  v.  Livtrmort^  5  Pick.  397;  Buncan 
V.  Charles  J  4  Scam.  664;  Manning  v.  Broto/ij  1  Fairf.  51; 
McCampbell  v.  Miller,  1  Bibb,  454;  Saunders  v.  Beall,  4 
do.  342;  Couch  v.  Ingersoll,  2  Pick.  300;  Kane  v.  Hood,  13 
do.  283;  Howlandy.  Leach,  11  do.  165;  Mason  v.  Cham- 
bers, 4  Littell,  253;  Canfield  v.  Wescoit,  6  Cowen,  271. 

2.  A  bond  conditioned  to  convey  land  by  a  good  and 
and  sufficient  deed  of  warranty  on  payment  of  notes  by  the 
obligee  to  the  obligor,  is  performed  by  a  deed  regularly  ex- 
ecuted in  proper  form  by  a  grantor  who  is  seized.  Aiken  v. 
Sanford,  5  Mass.  499;  Finney  v.  Ashley,  15  Pick.  552; 
Hogins  V.  Arnold,  ib.  262;  Waggoner  v.  Monroe,  3  Mon- 
roe, 556;  1  U.  S.  Dig.  683,  §  213;  Hotvland  v.  Leach,  11 
Pick.  155. 

3.  A  penalty  is  not  to  excuse  a  party,  but  to  compel  him 
to  perform  his  contract.  Brown  v.  Bellows,  4  Pick.  196; 
Ensign  Y.  Kellogg,  ib.  5;  Manning  v.  Brown,  1  Fairf.  51; 
Barbour^s  Ex^rs  v.  Broohie,  3  J.  J.  Marsh.  612;  Sugden  on 
Vendors,  bottom  page,  215. 

D.  A.  Smith,  for  the  appellee. 

I.  The  consideration  of  CaldwelPs  note,  was  the  con- 
veyance by  Mrs.  Ma^on  of  the  title  in  fee,  with  warranty  of 
the  lots,  pursuant  to  the  Act  of  the  Legislature;  and  not 
that  she  would,  after  a  long  lapse  of  time,  (the  Act  of  the 
Legislature  nottiaving  been  complied  with,)  and  when  the 
property  might  greatly  have  depreciated  in  value,  procure 
her  daughter  (who  could  not  warrant  the  fee  becaui^e  she 
was  a  married  woman,)  to  convey,  and  to  harass  him  with 
a  void  and  ruinous  bargain.      This  Court  Kaa  decided  the 

4 

first  plea  to  be  good,  and  that  the  sale  was  void,  because 
Mrs.  M.  did  not  strictly  pursue  the  power  with  which 
she  was  invested  by  the  statute,  authorizing  her  to  sell  the 
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property.  Mason  v.  WaU,  4  Scam.  127.  The  objection  to 
the  replication  to  this  plea  is,  that  in  effect  it  allows  the  af- 
firmance and  specific  execution  of  a  void  contract  after  a 
long  lapse  of  time,  in  behalf  of  one  who  is  not  a  party  to  the 
record,  and  in  no  way  bound  by  the  contract.  This  would 
not  be'allowed  in  a  Court  of  Chancery,  because  of  change 
in  the  circumstances  of  the  parties, — depreciation  in  the 
value  of  property,  &c.;  but  above  all,  because  of  utter  want 
of  mutuality  in  the  obligations  of  the  contract.  ^'As  a  gene- 
ral rule,  it  is  well  .settled,  that  to  enable  either  party  to 
compel  a  specific  execution,  the  contract  must  be  mutually 
binding  on  each."  See  Newland  on  Contracts,  154,  and  the 
authorities *there  cited;  2  A.  K.  Marsh.  346.  ^'If  an  infant 
enter  into  a  contract  for  the  sale  or  purchase  of  an  estate, 
he  .cannot  enforce  it  in  Equity,  for  the  remedy  is  not  mu- 
tual."    Flight  V.  Balland^  4  Russ.  298. 

II.  This  Court,  in  the  case  of  Mason  v.  Waitj  did  not 
decide  upon  the  principle  involved  in  the  second  and  fifth 
pleas.  It  is  contended  by  the  appellant's  Counsel,  that  the 
provision  in  the  title  bond  relied  upon  in  these  pleas  is  in 
the  nature  of  a  mere  penalty  or  forfeiture,  designed  to  secure 
punctuality  on  the  part  of  the  vendee.  It  is  insisted,  that 
this  is  a  clear  case  of  the  rescission  of  a  contract,  (it  having 
been  by  this  Court  decided  to  be  void,)  by  its  very  terms, 
if  it  be  legally  in  the  power  of  the  parties  to  agree  in  their 
contract  for  such  rescission.  No  oase  like  this  is  to  be  found 
in  the  books.  Could  the  vendor,  under  the  terms  of  this 
bond,  be  compelled  to  execute  this  contract  specifically,  if 
he  resisted  it?  Surely  not,  if  the  parties  were  to  make,  and 
the  Court  to  construe  the  contract  according  to  its  plain 
and  obvious  meaning,  and  the  intention  of  the  parties.  If^ 
however,  this  stipulation  amounted  only  to  an  ordinary  pen- 
alty or  forfeiture,  it  could  only  be  waived  at  the  election  of  a 
vendor,  having  title  at  the  time  of  his  election,  which  cannot 
be  pretended  in  this  case  in  behalf  of  Mrs.  Mason,  or  the 
plaintiff.  The  title  was  in  Mrs.  Mason  for  several  years 
after  the  maturity  of  the  notes  for  the  purchase  money,  and 
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k  maj  be  well  argued,  that  if  the  property  had  appreciated 
in  value,  we  should  never  have  been  called  upon  to  settle 
any  perplexing  points  in  this  ease. 

III.     The  third,  fourth  and  sixth  pleas  have  been  decided 
to  be  good  in  the  case  of  Mason  v.  fVoU.    Stare  decisis. 

R.  S.'  Edwards,  for  the  appellant,  in  conclusion,  relied 

upon  the  following  points  and  authorities  : 

L  The  covenants  in  this  case  are  not  dependent,  but 
mutual  and  independent.  The  payments  to  be  made  by  de- 
fendant, being  to  be  made  by  instalments,  one  of  which  fall- 
ing due  before  the  plaintiff  was  under  obligation  to  c6nvey^ 
and  the  defendant  having  failed  to  make  that  payment,  he 
cannot  set  up  the  failure  on  the  part  of  the  plaintiff  to  per- 
form his  part  of  the  obligation  as  a  defence.  Manning  v. 
Brown,  I  Fairf.  49;  Championv.  White,  5  Cowen,  609;  Dun^^ 
can  v.*  Charles,  4  Scam.  661;  Craddockw.  Aldridge,  2  Bibb^ 
\b\Mason  v.  Chambers,  4  Littell,  263  etseq.  The  case  of 
Gregory  v.  Scott,  4  Scam.  392,  cited  by  defendant's  coun- 
sel, does  not  conflict  with  this  position,  and  if  it  should  be 
so  deemed,  it  is  reversed  by  the  subsequent  case  of  2>{/n-* 
can  V.  Charles^ 

2.  The  contract  cannot  be  so  construed,  as  to  give  the 
defendant  the  right  to  avoid  the  contract  by  his  failure  to 
pay  his  notes.  So  to  construe  the  avoiding  clause  would 
destroy  the  mutuality  of  the  contract,  and  such  eould  not 
have  been  the  understanding  of  the  parties.  Manning  v. 
Brown,  1  Fairf.  49;  BarnarrCs  Ex.  v.  Brookie,  3  J.  J. 
Marsh.  611;  Canfield  v.  Westcott,  6  Cowen,  270;  and  other 
cases  there  cited.  The  defendant  has  done  nothing  affirm- 
atively to  show  his  intention  to  avoid  this  contraet. 

3.  The  replications  in  this  case  are  good.  It  was  not 
necessary  for  the  plaintiffs  to  have  tendered  a  deed,  at  the 
maturity  of  the  last  note.  See  authorities  before  cited,  and, 
also,  Johns  v.  Smock,  Coxe,  106,  cited  in  1  U.  S.  Dig..  679^, 
§  120;  3  Stew.  361.  The  bond  in  this  case  was  an  obligatory 
contract  on  the  part  of  Sarah  Mason,  or  of  Paris  Mason,  or 
both.    Acting  or  pretending  to  act  in  the  right  of  ano^heP) 
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and  failing  to  bind  their  principal,  the  agent  would  be  per- 
sonally responsible,  and  thus,  whether  guardian,  administra- 
tor or  any  other  agent.  Sumner  v.  Williams^  8  Mass.  162; 
WhUing  V.  Dewey,  16  Pick.  428. 

4.  The  Court  will  look  beyond  the  technical  words  of 
the  contract  to  see  the  intent  of  the  parties.  Whose  title  did 
the  defendant  contract  for?  I  answer,  the  title  of  Martha 
Maria  Mason,' and  the  replication  tendering  him  her  title,  so 
as  to  rest  in  him  an  indefeasible  fee  simple  estate,  he  has 
no  reason  to  complain,  and  neither  the  law  nor  common|hon- 
esty  would  admit  his  pretended  defence.  The  authorities 
cited  by  Mr.  Billings  are  conclusive  upon  this  point. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  All  of  the  questions  presented  in  this  record, 
have  been  already  settled  in  this  Court,  except  two,  the 
first  of  which  is  presented  by  the  demurrer  to  the  Second 
and  fifth  pleas,  and  the  second  by  the  demurrer  to  the  first 
replication.  The  first  question  depends  upon  the  proper 
construction  to  be  given  to  the  concluding  clause  of  the 
'bond  set  out  in  the  pleas.  That  is  as  follows:  "But  should 
the  said  John  R.  Caldwell,  or  his  assignee,  fail  to  pay  the  said 
sum  of  money,  specified  in  said  notes,  within  ten  days  after 
the  same  became  due,  he  hereby  forfeits  all  claims  to  said 
lots  and  all  the  moneys  paid  thereon,  and  this  bond,  in  such 
ev  ent,  shall  be  void,  both  in  Jlaw  ^and  equity,  and  the 
title  to  said  lots  shall  continue  in  the  original  proprietor,  as 
if  no  sale  had  been  made."  The  defendant  contends,  that 
he  can  take  advantage  of  this  clause,  and  because  he  did 
not  pay  the  money  as  he  had  agreed  to  do,  he  is  exonerated 
from  paying  it  at  all.  It  is  argued,  that  because  the  obligee, 
in  the  event  of  non-payment,  may  treat  the  bond  as  deter- 
mined, mutuality  requires  that  the  obligor  should  have  the 
same  privilege.  This  argument  refutes  itself.  It  is  as  much 
a  felo  de  se,  as  it  would  make  the  bond.  To  admit  the  de- 
fendant's position,  is  to  leave  everything  in  his  own  hands. 
It  allows  him  to  defeat,*or  make  the  bond  operative,  as  may 
best  subserve  his  interest,  without  any  discretion  on  the  part 
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of  the  obligee.  It  converts  the  bond  into  a  naked  proposi- 
tion absolutely  binoing  on  the  seller,  but  which  the  pur- 
chaser may  accept  or  reject  by  the  payment  or  non-payment 
of  the  money.  By  thus  putting  the  entire  control  in  the 
hands  of  the  latter,  all  mutuality  is  destroyed.  It  was  the 
undoubted  intention  of  both  parties,  when  they  inserted  this 
clause,  to  provide  a  penalty  to  insure  a  prompt  performance 
by  the  purchaser.  By  performance  he  leaves  no  disMretion 
in  the  hands  of  the  obligee,  but  has  a  right  to  enforce  the 
bond,  while,  if  he  does  not,  he  agrees  to  leave  it  optional 
with  the  other  party  to  avoid  the  contract  or  not.  Here 
was  a  real  mutuality;  for  the  purchaser  had  the  first  discre- 
tion, and  if  he  placed  himself  in  the  power  of  the  party,  it 
was  by  his  own  voluntary  neglect  to  pay  the  money,  as  he 
had  bound  himself  to  do,  and  it  was  but  a,  just  penalty  for 
violating  his  obligation.  But  this  is  not  a  case  of  first  im- 
pression. This  precise  question  has  been  fully  settled  by  a 
number  of  decisions  in  other  States.  The  first  case  to  which 
we  shall  refer,  is  that  of  Canfield  v.  fFesicati,  5  Cowen,  270; 
and  two  other  cases  are  given  in  a  note  to  that,  where  the 
same  Court  had  held  the  same  rule;  in  the  last  of  which, 
(  Church  V.  Ayrts^)  almost  the  identical  words  are  used  which 
are  found  in  the  avoiding  clause  of  this  bond:  ^'Otherwise, 
these  presents  to  be  void  both  at  law  and  in  equity.^'  In 
all  of  these  cases  the  Court  held  that  the  avoiding  clause 
was  inserted  for  the  benefit  of  the  obligee,  and  that  the  obli- 
gor could  not  take  advantage  of  his  own  neglect  in  the  non- 
payment of  the  consideration.  The  same  construction  was 
given  to  a  similar  clause  in  the  case  of  Manning  v.  Browny 
1  Fairf.  49.  The  same  principle  was  sustained  in  Kentucky, 
in  Barbour* s  Ex^rs  v.  Bruokicj  3  J.  J.  Marsh.  511.  But  it 
hardly  requires  authority  to  support  what  is  so  easily  dem- 
onstrated by  reason. 

The  next  question  is  perhaps  of  greater  importance,  and^ 
it  is  certainly  of  more  difficult  solution.  This  is  presented 
by  the  demurrer  to  the  replication.  That  replication  admits 
that  neither  the  plaintiff,  nor  Sarah  Mason,  by  whose  appoint- 
ment he  made  the  sale  and  received  the  notes,  had   any 
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authority  to  sell  the  pry^mises,  the  fee  of  which  was  in  Mrs. 
\Uen,  who  was,  at  tae  time  of  the  sale,  a  minor,  and  the 
tvard  of  Mrs.  Sarah  Mason,  and  tliat  as  to  the  ward^  the  sale 
;vas  absolutely  void,  and  conferred  upon  the  purchasers  no 
i  iglit  to  the  land  whatever ;  but  then  it  avers  that  soon  after 
he  notes  were  given,  the  ward  became  of  age,  and  inter- 
narried  with  Mr.  Allen,  and  that  afterwards,  and  soon  after 
.he  nnvtirity  of  the  notes,  and  before  the  defendant  demanded 
i  deed,  or  tendered  or  offered  to  pay  the  money,  Martha 
Maria,  in  whose  behalf  the  sale  was  professedly  made,  and 
aer  husband  and  Sarah  Mason,  executed  and  tendered  a  deed 
for  the  lots  to  the  defendant,  which  would  have  vested  in 
him  a  perfect  title,  but  that  he  refused  to  accept  the  same  or 
pa}(the  notes. r.iia  pr3i3it?  tie  qasUion,  whether  a  con- 
tract, which  was  not  binding  upon  her  at  the  time  it  was 

•  made,  might  be  adopted  by  her  after  she  became  of  age,  and 
before  it  had  been  repudiated  by  the  purchaser.  If  a  per- 
son, professing  to  act  on  behalf  of  another,  but  without 
authority,  enters  into  a  contract  which,  for  the  want  of  such 
authority,  would  rendi^r  the  professed  agent  personally  lia- 
ble, such  contract  may  be  adopted  by  the  principal  while  it 
is  still  in  force  as  between  the  professed  agent  andthe  otiier 
party.  Dot/k  v.  Teas^  4  Scam.  A  person  may  as  well  be- 
come an  agent  by  adoption  as  by  original  appointment,  and 
by  such  adoption  the  responsibilities  are  shifted  from  the 
agent  to  the  principal.  A  contract,  however,  which  was 
absolutely  void  as  to  all  parties,  which  conferred  no  rights, 
and  created  no  liabilities  of  any  sort,  could  nol^  I  imagine, 
be  adopted  by  any  one  so  as  to  make  it  valid  and  binding* 
It  then  becomes  important  to  inquire  whether  the  agent,  by 
'^whom  this  contract  was  made,  but  without  authority,  was 
.personally  responsible  to  the  purchaser,  and  bound  to  make 
)  good  whatever  damages  the  purchaser  might  have  sustain- 

T^edy  because  he  was  unable  to  get  the  title  for  which  he  con- 
ijtracted.     I  know  of  no  reason  why  this  contract  should  be 
Uaken  out  of  the  general  rule,  which  compels  an  agent  to 
make  good  his  contract  personally,  when  he  contracts  with- 
out authority.     It  makes  no  difference  that  Mrs.  Mason  wa« 
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professing  to  A;t  as  guardian  under  a  legal  appointment.     If  / 
an  administrator  or  guardian,  in  his  representative  capacity,  \ 
makes  a  contract  or  covenent  which  he  has  no  right  to  make, 
and  which  is  not  binding  upon  the  estate  or  ward,  he  is 
bound  personally  to  make  it  good. 

In  Sumner  v.  WzlliamSy  8  Mass.  162,  as  admini^rators, 
the  parties  executed  a  deed,  which  was  signed  and  sealed  by 
them  in  that  capacity,  and  as  administrators  they  covenant- 
ed to  warrant  and  defind  the  premises.  They  were  held  li- 
able in  their  individual  capacity,  for  the  reason  that  they 
had  no  authority  to  bind  their  intestate's  estate  by  such  a 
covenant.  And  in  Whiting  v.  Dewey^  15  Pick.  428,  guar- 
dians conveyed  lands  in  that  capacity,  and  as  guardit^s,  they 
covenanted  ^Hhat  Benedict  Dewey,  deceased,  died  seized 
of  the  premises,  and  that  they,  as  guardians  in  right  of  the 
said  minor,  were  lawfully  seized  of  the  premises. ''  And 
they  were  held  individually  liable  on  this  covenant  for  the 
fame  reason  as  that  given  in  the  other  case.  The  Court 
Baid,  that  "  where  parties  contract  en  auter  droits  and  fail  i(3 
bind  their  principals,  they  are  to  be  held  personally  responsi- 
ble. " 

It  may  be  considered  as  settled,  then,  that  although  the  sale 
was  void  so  far  as  the  ward  was  concerned,  it  was  still  bind- 
ing  upon  those  who  made  the  contract,  to  whom  the  purcha^ 
ser  had  a  right  to  \ooV  for  any  dnnages  which  he  might 
8*i9tain  oa  account  of  his  inability  to  procure  the  title.  This 
was  the  condition  of  the  contract,  and  the  rights  and  liabili'^ 
ties  of  the  parties,  when  the  acts  of  the  guardian  and  her 
attorney  were  adopted,  and  the  deed  tendered.  Previous  to 
Ihat  time,  the  purchaser  had  an  undoubted  right  to  repudi^ 
ate,  and  deliver  up  the  contract,  and  demand  iris  notes,  but 
by  djiug  S3  he  would  have  lost  his  claim  to  indemnity, 
ao^iln^t  the  a^ent.     This  he  did  not  do.     If  we  could  look 

o  o 

beyond  thi&replication,  and  notie«  tlie  avoiding  clause,  which 
is  set  out  in  the  pleas,  we  see  that  both  had  the  right  to  avoid 
the  contract,  the  plaintiff  on  account  of  the  non-payment  of 
the  jBOfiey,  and  the  defendant,  for  want  of  authority  in  the 
plaintiff  to  make  the  sole.    But  till  this  right  was  exercised 
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by  some  affirmative  act,  the  contract  was  still  in  force.  It 
was  dcfeasable,  but  not  destroyed.  Up  to  the  time  the  deed 
was  tendered,  the  defendant  retained  the  right  to  call  upom 
the  plaintiff  to  maSre  good  the  contract  personally,  and  while 
he  retained  that  right,  he  could  not  complain,  if  the  sale  was 
adopted  by  the  principal  after  she  became  competent  to 
affirm  the  act,  ^nd  thus  secure  to  the  purchaser  the  full  bene- 
fit of  his  contract. 

It  would  hardly  be  denied  that  the  Render  of  a  deed  would 
have.been  a  good  plea  to  an  action  by  the  purchaseragainst 
the  agent,  charging  his  liability  upon  the  want  of  authority 
to  bind  the  ward ;  and  if  such  a  tender  would  have  been  a 
good  p]f  a  to  an  action  based  upon  such  want  of  authority,  it 
ought  to  be  a  good  replication,  where  the  same  want  of 
authority  is  relied  upon  as  a  defence.     It  is  a  matter  of  no 
moment  to  the  purchaser  whether  he  gets  his  title  from  the 
guardian  as  be  had  expected,  or  directly  from  the  ward  afier 
she  became  of  age,  so  as  the  title  was  good.     If  there  was 
mny  difference,  the  deed  which  was  tendered  him  was  better 
than  be  could  have  expected  from  the  guardian,  for  it  con- 
tains a  covenant  of  warranty,  binding  upon  the  ward  and 
her  husband,  whereas  the  guardian  could  not  so  have  bound 
her.     The  substance  of  the  purchase  was  for  the  title,  and 
not  that  the  title  should  come  through  a  particular  channel. 
I  In  I  U.  S.  Dig.   683,  §*213,  it  is  said:  "A.  covenanted  to 
j   convey  a  tract  of  land  to  B.  by  a  good  warranty  deed  in  fee 
\  simple.    A.  had  only  a  life  estate  at  the  time,  and  he  after- 
•  wards  coqveyed  by  deed  with  general  warranty,  all  his  in- 
terest'in  said  tract  to  his  son ;  and  his  son  and  other  children, 
in  whom  the  fee  was  vested,  conveyed  to  B.:  Held^  that  on 
tender  to  B.  ef  such  title,  A.  was  entitled  to  the  purchase 
money  of  B."    De  Chovmont  v.  Forsythj  2  Penn.  607,  is  re- 
ferred to.    We  have  not  access  to  the  reported  case,  and 
therefore  should  be  unwilling  to  rely  upon  it  with  much  con- 
fidence as  an  authority,  if  the  principle  asserted  were  novel 
or  in  any  way  unreasonable.     But  it  comports  with  what  we 
understand  to  be  familiar  principles.     Even  Equity  may  en- 
'force  the  specific  performance  of  a  contract,  for  a  sale  of 
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land,  although  he  has  no  title  at  the  time  of  the  sale  or  even 
at  the  time  of  filing  the  bill,  so  as  he  can  make  a  good  title 
at  the  time  of  the  decree. 

He  ought  not  to  complain  if  he  getl  that  for  which  he  con- 
tracted, and  in  as  good  a  condition  as.  he  had  a  right  to  ex- 
pect. We  are  of  opinion  that  the  replication  w.as  a  good  one, 
and  that  the  pro  forma  decision  sustaining  th#  demurrer  to  it 
will  have  to  be  reversed.  We  have  already  seei^that  the  de- 
murrer was  properly  sustained  to  the  second  and  fifth  aleasw 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


j£THRo  Pettt,  appellant,  v.  Ltman  Soott,  appellee. 

•Sppeai/rom  Pike. 

The  fact  that  a  judgment,  which  had  heen  read  as  evidence,  is  copied  into  a  tran- 
script sent  up  from  the  Circuit  to  the  Supreme  Court,  does  not  make  it  a 
part  of  the  record.    It  should  appear  in  the  bill  of  exceptions. 

This  case,  brought  by  the  appellee  against  the  appellant, 
was  heard  before  the  Hon.  Norman  H.  Purple,  at  the  Sep- 
tember term,  1848,  of  the  Pike  Circuit  Court.  Judgment 
for  the  plaintiff  below.    Defendant  appealed. 

The  bill  of  exceptions  taken  at  the  trial  did  not  purport 
to  contain  all  the  evidence  before  the  Court,  but  it  contain- 
ed a  recital  that  a  judgoaent  and  elocution  1M9  read  in  evi- 
dence without  objection,  neither  of  which  was  embodied  in 
in  the  bill. 

C.  j3.  Warren  4*  O.  C.  Skinner^  for  the  appellant. 

fF.  Thomas,  for  the  appellee. 

The  clerk  of  the  Pike  Circuit  Court  has  copied  into  the 
transcript  of  this  case  two  records  of  judgments  in  that 
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Court,  preceded  l>y  a  statement  that  they  were  offered  in 
evidence  on  the  trial.  This,  however,  does  npt  make  them 
a  part  of  the  record  in  this  case.  See  Corey  y.  Bussell,  3 
Gilm.  366 :  Smnders  v.  McCollins.  4  Scam.  419. 

The  Opinion  of  the  Court  tvas  d^ivered  by 

Treat,  C.  J.  The  biU  0f  exceptions  discloses  this  state 
of  case.  Xh6  plaintiff  elaimed  title  as  purchaser  at  a  sher- 
iff's sale  on  an  execution  against  the  defendant.  -He  read 
in  evidence  the  judgment  and  execution,  without  objection. 
He  then  offered  in  evidence  the  sheriff's  deed,  which  was 
objected  to  on  the  ground  of  a  variance  between  the  judg- 
ment read  in  evidence,  and  the  judgment  recited  in  the 
deed.  The  Court  overruled  the  objeciion,  and  admitted  the 
deed  in  evidence.  That  decision  is  assigned  for  error.  The 
record  of  tbe  judgment  is  not  before  us,  and  we  cannot  there- 
fore determine  whether  there  wa?  a  variance  between  it  and 
the  sheriff's  deed.  The  clerk  has  copied  a  judgment  into  the 
transcript,  but  that,  as  this  Court  has  repeatedly  decided, 
does  not  make  it  a  part  of  the  record  of  tiie  case.  It  should 
appear  in  the  bill  of  exceptions.  Saunders  v.  McCoUinty 
4  Scam.  419;  Corey  \.  Russell^  3  Gilm.  366;  Edwards  v. 
Patterson^  (^antej  126.)  There  was  no  error  in  the  otijer 
decisions  of  the  Court. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


.    Ebenezer  Bruff,  appellant,  t;.  Jacob  Leder,  appellee. 

•Appeal from  Madison. 

In  order  to  do  complete  justice  and  avoid  a  multiplicity  of  nilt?,  all  pcrsorsirtiH 
be  made  parties  who  have  any  substantial  interest  in  the  Eubject  matter  of 
the  controversy^  and  whose  rights  are  to  be  materially  affected  by  tbe  decree. 

Bill  in  Chancert  for  a  specific  performance,  &c.  in  the 
Madison  Circuit  Court,  filed  hy  the  appellee  against  the  ap- 
pellant and  one  David  Brown.    The  complainant,  during 
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the  course  of  the  proceedings,  dismissed  the  bill  as  io  £rown. 
At  the  March  term,  1848,  the  Hon.  Gustavus  P.  Koemer 
presiding,  a  special  decree  was  tendered  against  Brnff  only, 
who  thereupon  appealed  tQ  this  Court. 

m 

O.  Trunlbtill^  and  J.  OiBeBpU^  for  the  appellant. 

Brown  should  hav^  been  made  a  party  to  the  decree  m 
this  case.  1  Story's  Eq.  PI.  §§  f2>  81,  169,  VIA ;  4  Scam. 
426. 

fV,  Martin^  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.*  Articles  of  agreement  were  entered  into 
between  Leder  of  tl^e  one  part,  and  Bruff  and  frown  of  the 
other  part,  by  the  terms  of  which,  the  former  was  to  erect  a 
house  for  the  latter,  and  they  were,  on  the  completion  of  the 
building,  to  execute  a  bond  with  sufficient  suretiesi  or^ 
mortgage  on  the  house  and  lot  to  secure  the  payment  of  a 
part  of  the  price  in  three  annual  instalments. 

Leder  filed  a  bill  in  Chancery  against  BrufiT  and  Brown 
for  the  specific  execution  of  the  agreement  on  their  part. 
He  afterwards  dismissed  the  bill  as  to  Brown.  Bruff  an- 
swered the  bill,  and  various  depositions  were  taj^en.  On  the 
hearing,  the  Court  decreed  that  Bruff  should  execute  notes 
with  good  security  for  the  payment  of  the  instalments  ac* 
cording  to  the  terms  of  the  agreement^  and  in  default  thereof, 
that  the  house  and  lot  be  sold  to  pay  the  same. 

The  complainant  committed  a  fatal  error  in  dismis^ng  the 
bill  as  to  Brown.  In  Equity,  in  order  to  do  complete  justice 
and  avoid  a  multiplicity  of  actions,  all  persons  must  ^e 
made  parties  who  have  any  substantial  interest  in  the  sub- 
ject matter  of  the  controversy,  and  whose  rights  are  to  be 
materially  affected  by  the  decree.  Spear  v.  Campbell^  4 
Scam.  424.  Brown  was  a  necessary  party.  He  is  so  con- 
nected with  the  subject  matter  of  the  suit,  that  the  decision 
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mast  necessarily  affect  his  interests.  He  is  a  party  to  the 
agpreement,  and  as  such,  equally  interested  with  Bruff  in  re- 
quiring performance  on  the  part  of  Leder ;  and  jointly  liable 
with  Bruff  for  the  payment  of  the  stipulated  compensation. 
He  has  an  undoubted  right  to  resist  the  application  to  enforce 
that  liability,  and  a  direct  interest  in  stating  an  account 
under  the  contract  By  the  terms  of  the  agreement,  it  is 
optional  with  Bruff  and  Brown  to  give  real  or  personal  secu- 
rity for  the  payment  of  the  deferred  instalments.  Brown 
has  the  right  to  elect  as  to  the  character  of  the  security  to  be 
given.  The  excuse  for  not  retaining  him  as  a  defendant  is, 
that  he  is  insolvent,  and  the  title  to  the  property  is  in  Bruff. 
He  may  be  insolvent,  and  still  in  conjunction  with  Bruff  be 
able  to  give  the  security;  and  although  the  legal  estate  may 
be  in  Bruff,  he  may  have  a  beneficial  interest  in  the  proper- 
ty. At  all  events,  he  should  be  permitted  to  controvert  the 
allegations  of  the  complainant,  and  show  that  he  is  not  enti- 
tled to  the  relief  sought  by  the  bill. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs ; 
and  the  cause  is  remanded  for  further  proceedings,  ^th 
leave  to  the  complainant  to  amend  his  bill  by  making  new 
parties* 

Decree  reversed. 


Fjsux  E.  D.  Habbis  ei  a/.,  appellants,  v.  William  Rsscb 

ei  al.y  appellees. 

appeal  from  Madison. 

la  a  bill  in  Chancery  for  an  injanetion  and  to  correct  certun  alleged  miatakes  in 
deeds,  the  complainants  claAned  to  be  heirs  at  law  of  a  person  deceased^  and 
the  answer  denied  the  allegation.    There  was  no  proof  to  sustain  the  alle^-  , 
fion ;    fieU,  that  they  were  not  entiUed  to  relief. 

The  fact  that  a  bill  in  Chancery  dispenses  with  the  oath  of  the  defendant  to  his 
answer,  does  not  relieve  the  complainant  from  sustaining  such  allegationa  of 
hia  bill  as  are  put  in  issue  by  the  answer.  The  answer,  in  such  case,  only 
to  be  evidence  for  the  defendants. 


Bill  in  Cbancert,  for  an  injunction,  &c.  brought  by  the 
appellees  against  the  appellants,  and  heard  before  the  Hon. 
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Gustavus  P.  Koerner,  at  the  August  term,  184^,  of  the  Mad-' 
ison  Circuit  Court.     A  decree  was  rendered  in  favor  of  the 
complainants,  granting  a  perpetual  injunction,  &c. 

The  complainants  claimed  to  be  the  heirs  at  law  of  Thomas 
Botkin,  deceased,  which  was  denied  by  the  defendants  in 
their  answer,  the  oath  to  which  was  dispensed  with.  No 
evidence  was  introduced  1;p  sustain  the  allegation. 

The  cause  was  submitted  in  this  Couit  upon  brief  and 
written  arguments. 

G.  Trumbuttf  for  the  appellants,  contended  that  it  was 
erroneous  to  render  the  decree  without  proof  of  the  heirship 
of  the  complainants,  and  cited  De  IVolf  v.  Longj  2  Gilm* 

682,  in  support  of  the  position. 

•  . 

J.  Gillespief  for  the  appellees,  in  reply,  insisted  that  under 
the  pleadings  in  the  case  strict  proof  of  the  heirship  was  not 
required  on  the  part  of  the  complainants. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.*  We  encounter  a  fatal  objection  to  this  de- 
cree at  the  very  threshold  of  the  case.  The  right  of  the 
complainants  to  invoke  the  interference  of  a  Court  of  Equi- 
ty depends  on  the  truth  of  the  allegations  in  the  bill,  that 
they  are  the  heirs  at  law  of  Thomas  Botkin  deceased.  This 
averment  is  denied  by  the  answer.  There  is  not  a  particle 
of  proof  to  sustain  it.  Any  further  investigation  of  the  case 
would  be  profitless.  It  will  be  in  time  to  do  that  when  the 
complainants  show  a  right  to  demand  it.  The  fact  that  the 
bill  dispenses  with  the  oaths  of  the  defendants  to  their  an- 
swers does  not  relieve  the  complainants.  .  It  was  still  incum- 
bent on  them  to  sustain  by  proof  the  allegations  of  the  bill 
put  in  issue  by  the  answer.  The  answer  in  such  case  only 
ceases  to  be  evidence  for  the  defendants.  It  still  puts  in 
issue  the  averments  of  the  bill,  and  throws  on  the  complain- 
ants the  burthen  of  proving  them  to  be  true.     The  only  dif- 


*Tkvmbull,  J.  baying  been  of  counsel  in  tbe  Court  below^  took  no  part  in 
the 
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ference  is  as  to  the  amount  of  proof  necessary  to  do  this. 
The  same  amount  of  evidence,  which  would  sustain  the 
material  averments  of  a  declaration' when  denied  by  a  plea, 
would  be  sufficient. 

The  decree  of  the  Circuit  Court  is  reversed  with  costSi 
and  the  complainaats'  bill  is  dismissed,  but  without  preju- 
dice. 

Decree  reversed. 


10    au 

192    «  71 

^6g    214 
198    ^261 

I     5g    214I 
'210    '2951 


James  Hollidat,  plaintiff  in  error,  v.  The  People  of  tbi 
State  of  Illinois,  defendants  in  error. 

Error  to  SL  Clair, 


A  persoQ  was  coavicted*  of  a  crimiaal  offence,  and  sentenced  ta  imprUonment 
for  a  specified  time,  and  to  pay  a  fine  of  one  hundred  dollars.  Subseqaently, 
he  was  pardoned  for  the  ^  crime  of  which  be  stands  convicted.  '^  After 
this,  an  execution  was  issued  against  him  for  the  amount  of  the  fine  and  the 
costs  of  the  prosecution,  and  also  a  fee  bill  for  the  costs  made  by  him:  Hdd, 
.  that  he  was  discharged  from  the  fine,  but  not  from  the  costs. 

Where  general  words  are  used  in  a  grant,  their  natural  meaning  is  not  to  be  re- 
strained by  other  words,  unless  the  intention  to  do  so  is  clear  and  manifest. 

A  cou^jty  is  a  public  corporation,  subject  completely  to  the  control  of  the  Leg- 
islature, and  the  acts  of  the  Executive  pursuant  to  the  provisions  of  the 
Constitution.  The  Legislature  may,  after  verdict,  release  a  penalty  in  a 
popular  action  brought  for  the  benefit  of  a  county. 

Motion  to  quash  an  execution  and  fee  bill,  made  in  the 
St.  Clair  Circuit  Court,  the  Hon.  Gustavus  P.  Koerner  pre- 
siding. The  motion  was  overruled,  and  the  defendant  sued 
out  a  writ  of  error. 

The  main  facts  of  the  case  will  be  found  in  the  Opinion  of 
this  Court. 


JV.  Martini  for  the  plaintiff  in  error,  cited  Perkins  v.  Sieiv^ 
ensf  24  Pick.  278;  3  Peters'  Dig.  137,  §  1;  ib.  471,  §  9. 
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P.  B.  Fouke^  for  the  defendant  in  error. 

The  plaintiff  in  error  has  neither  paid  the  fee  J)iII,  or  re* 
plevied  it,  as  the  statute  requires.     Rev.  Stat.  249,  §  27. 

The  officers  of  the  Court  have  a  vested  right  in  the  fees. 
Reddiek  v.  Cloud'' s  J3tdrn*rs,  2  Gilm.  671. 

The  Court  were  referred  to  the  following  authorities,  as 
applicable  to  this  case:  Const,  of  Ills.,  Art.  III.  §  5;  ;i 
Black.  Com.  269 ;  4  do.  402 ;  United  States  v.  Lancaster^ 
4  Wash.  C.  C.  R.  64 ;  Same  v.  Wikon^  7  Peters,  160. 

The  Opinion  of  the  Court  was  delivered  by 

Tbeat,  C.  J.  Holiiday  was  convicted  of  a  criminal  of- 
fence, and  sentenced  to  be  imprisoned  thirty  days  in  the 
penitentiary,  and  to  pay  a  fine  of  one  hundred  dollars.  The 
judgment  was  affirmed  on  a  writ  of  error.  4  G41m.  111.  He 
was  pardoned  by  the  Executive  on  the  28th  of  March,  1848. 
The  instrument  of  pardon  was  directed  to  the  Warden  of 
the  penitentiary,  and  after  reciting  the  conviction  proceeded 
thus ;  ^'Now  know  ye,  that  I,  Augustus  d  French,  Gover- 
nor of  the  State  aforesaid,  by  virtue  of  the  authority  in  me 
vested  by  the  Constitution  of  this  State,  do  by  these  presents 
pardon  the  said  James  Holiiday  of  saia  crime  of  which  he 
stands  convicted;  and  the  said  James  Holiiday  is  hereby 
acquitted  and  discharged  of,  and  from  all  further  imprison- 
ment on  account  of  said  conviction."  Subsequently,  an 
execution  for  the  amount  of  the  fine  and  the  costs  of  the  prose- 
cution, and  a  fee  bill  for  the  costs  made  by  Holiiday,  were 
issued  against  him.  He  moved  the  Circuit  Court  to  quash 
the  execution  and  the  fee  bill,  on  the  ground  that  he  was 
released  from  the  payment  of  the  fine  and  costs  by  the  par- 
don. The  Court  denied  the  motion,  and  he  sued  out  a  writ 
of  error  from  this  Court. 

The  pardon  was  granted  under  the  old  Constitution. 
Under  its  provisions,  the  power  of  the  Executive  to  grant  it 
was  unquestionable.  He  was  vested  with  full  power  to  par- 
don all  offences  after  eonviction  but  cases  of  impeachment. 
Having  the  power  to  pardon  the  whole  offenoe^.  it  followed 
that  he  might  remit  a  part  of  the  punishment.    The  lesser 
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power  of  remission  is  necessarily  included  within  the  gen* 
ecal  authoi^ity  to  pardon.  The  fine  is  as  much  a  part  of  the 
fmnishment  as  the  imprisonment.  It  is  contended  by  the 
counsel  for  the  People,  that  the  Executive  only  intended  to 
remit  the  corporeal  punishment,  thus  leaving  the  rest  of  the 
sentence  in  full  force.  The  language  of  the  pardon  is  broad 
and  unqualified.  The  prisoner  is  pardoned  of  the  ^^crime  of 
which  he  stands  convicted."  Where  general  words  are 
used  in  a  grant,  their  natural  meaning  is  not  to  be  restrained 
by  other  words,  unless  the  intention  to  do  so  is  clear  and 
manifest.  If  the  object  was  only  to  exercise  the  lesser 
power  of  remission,  the  phraseology  would  have  been  spe- 
cial, releasing  a  part  of  the  punishment,  and  not  genera), 
forgiving  the  whole  offence.  The  last  clause  in  the  pardon 
was  not  intended  to  qualify  what  preceded  it,  but  was  prob- 
ably designed  as  a  direction  to  the  keeper  of  the  peniten- 
tiary, to  whom  the  instrument  was  addressed,  to  discharge 
the  prisoner  from  custody.  We  have  no  doubt  the  Gover- 
nor contemplated  a  full  exercise  of  hb  prerogative  in  this 
case. 

It  is  insisted  that  ^e  county  in  which  the  conviction  took 
place  had  a  vested  right  to  the  fine,  which  the  Executive 
could  not  defeat.  There  is  no  force  in  this  position.  It 
might  as  well  be  insisted  that  the  lessee  ^of  the  penitentiary 
had  a  vested  right  to  the  services  of  the  convict,  which  nei- 
ther the  Legislature  nor  the  Governor  could  take  away.  A 
county  is  a  public  corporation  subject  completely  to  the  con- 
trol of  the  Legislature,  and  the  acts  of  the  Executive  pursu- 
ant to  the  provisions  of  the  Constitution.  The  Legislature 
may,  after  verdict,  release  a  penalty  in  a  popular  action 
brought  for  the  benefit  of  a  county.  Coles  v.  The  County  of 
Madisonj  Bre.  116.  It  has  the  power  after  judgment  to  re- 
lieve from  a  forfeiture  where  the  money  goes  to  a  county. 
Conner  v.  Benty  1  Missouri,  235. 

The  pardon  however  did  not  release  the  prisoner,  eithel* 
from  the  payment  of  the  costs  of  the  prosecution,  or  of  the 
costs  incun^ed  by  him.  On  the  conviction,  the  right  to 
the  costs  was  vested  in  those  entitled  to  receive  them.    If 
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the  People  paid  costs  in  criminal  cases,  it  might  be  that  a 
general  pardon  would  release  the  costs  of  prosecution.  The 
People,  in  fact,  receive  no  costs,  the  judgment  is  in  effeiat 
in  favor  of  those  performing  services  in  the  case,  for  which 
fees  are  given  as  a  compensation.  The  prisoner  is  liable  to 
pay  his  own  costs  on  the  principle  that  the  services  were 
rendered  at  his  instance.  If  the  offence  be  pardoned  after 
the  costs  are  taxed,  the  costs  are  not  avoided  by  the  par- 
don. 5  Bac.  Abr.  288.  A  pardon  of  the  President  after 
condemnation  as  to  all  the  interests  of  the  United  States 
in  a  penalty  incurred  by  a  violation  of  the  embargo  laws,  and 
directing  all  further  proceedings  in  behalf  of  the  Govern- 
ment to  be  discontinued,  does  not  remit  the  interest  of  the 
Custom  House  officers  in  a  moiety  of  the  penalty.  United 
States  V.  Lancaster,  4  Wash.  G.  C.  R.  64.  A  pardon  does 
not  discharge  the  moiety  of  a  fine,  which  goes  to  the  informer. 
Bawe  ▼.  Sla/Cy  2  Bay,  565.  The  power  of  the  (jrovernor 
to  grant  pardons  does  not  extend  to  remitting  the  costs 
to  which  the  prisoner  may  have  been  sentenced  upon  con- 
viotion.     ExpartCy  McDonald,  2  Wharton,  440. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and 
judgment  entered  in  this  Court  that  the  execution  be 
quashed.  A  second  execution  can  issue  for  the  collection 
of  the  costs  of  the  prosecution,  and  the  Sheriff  may  proceed 
with  the  execution  of  the  fee  bill. 

Judgment  reversed. 
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ije  ^     James  Robinsoni  appellant^  v.  Thomas  Crummeri  appellee. 


mm 

<!•  Vj  Apptalfroftn  Jo  Daviess  Co.  Court 


To  maintain  an  action  for  forcible  entry  and  detainer  under  the  statute ,  two 
things  must  concur :  fini^  the  possession  must  be  illegally  or  forcibly  taken, 
which  constitutes  the  entry ;  and  Mecondy  the  possession  so  taken  must  be 
withheld,  which  constitutes  the  detainer.  The  rule  of  the  Common  Law  is 
changed. 

The  action  of  forcible  entry  and  detainer  is  purely  a  civil  remedy,  the  sole 
object  of  which  is  to  regain  a  possession  which  has  been  invaded,  and  the 
only  judgment  that  can  be  rendered  is,  that  the  plaintiff  have  restitution  of 
the  premises  of  which  he  has  been  unjustly  deprived. 

Forcible  Entry  and  Detainer,  commenced  before  a 
justice  of  the  peace  in  Jo  Daviess  county,  by  Crummer 
against  Robinl^on  and  others.  A  verdict  was  rendered  in 
favor  of  the  plaintiff,  and  an  appeal  was  taken  to  the  County 
Court.  The  cause  was  tried  in  the  latter  Court  by  a  jury, 
on  the  17th  day  of  November,  184c.  The  jury  could  not 
agree  upon  a  verdict,  and  another  trial  waa  held  on  the  17th 
day  of  September,  1847,  when  a  verdict  was  rendered  for 
the  plaintiff,  and  a  writ  of  restitution  was  awarded  by  the 
Court. 

The  record  shows  the  following  facts  as  furnished  by  a 
bill  of  exceptions  taken  on  the  trial : 

Wm.  Thornbum,  a  witness  for  the  plaintiff,  testified  that 
the  plaintiff  settled  where  he  now  lives,  in  1835  or  1836; 
that  be  built  his  cabin  in  1835  and  moved  into  it  in  1836; 
that  this  was  before  the  Government  survey ;  that  the  set- 
tlers there  were  governed  in  designating  their  claim  by  a 
survey  of  township  lines  run  by  one  Stephenson.  The  plain- 
tiff had  his  claim  run  out  by  a  surveyor  and  marked  it  off  by 
blazed  trees  on  the  surveyed  line,  and  run  lines  starting 
from  the  township  line.  It  included,  according  to  that  sur- 
vey, the  south  east  quarter  of  section  seventeen,  township 
twenty  seven  north,  range  two  east.  The  land  described  m 
complaint  is  a  part  of  it.  His  residence  was  on  the  same 
quarter  according  to  that  old  survey ;  but  the  Government 
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survey  made  in  184]i,  placed  the  plaintiff's  house  on  section 
sixteen.  The  plaintiff's  improraments  were  all  on  section 
sixteen,  but  in  1835  or  1836,  he  cat  some  logs  on  the  tract 
in  dispute,  and  in  1838  made  some  lime  on  the  same  tract 
to  be  used  in  his  house.  This  was  all  the  improvement  ever 
made  upon  the  tract  by  the  plaintiff,  and  his  improvements 
since  the  Government  survey  are  all  on  section  sixteen.  In 
1838  or  1839,  the  defendant,  Robinson,  told  the  witness  that 
the  line  between  him  and  the  plaintiff  was  along  the  ridge 
near  where  the  line  of  plaintiff's  survey  run  in  1836  or  1837  ; 
that  said  line  is  the  same  described  in  this  complaint,  and 
the  same  which  he,  witness,  helped  to  make  in  1836  or  1837. 
Robinson  told  him  further  that  it  was  agreed  between  them, 
that  this  line  was  the  line  of  plaintiff's  claim.  The  plaintiff 
made  his  claim  a  year  and  a  half  before  Robinson  made  his 
claim. 

The  admission  of  all  and  every  part  of  the  above  testimony 
was  objected  to  by  the  defendant,  but  it  was  allowed  by 
the  Court  and  exceptions  taken. 

Barton  testified  for  the  plaintiff,  that  he  help^ed  him  make 
his  claim  in  1836,  and  was  with  the  defendant,  Robinson,  in 
1837,  when  he  made  his  claim  ;  that  the  line  on  the  ridge  des- 
cribed in  the  complaint  then  separated  the  parties,  and  they 
acquiesced  in  that  line  until  after  the  Government  survey^ 
This  latter  survey  varied  from  the  old  one  the  witness  helped 
to  make,  about  200  yards,  and  all  the  plaintiff's  improve- 
ments, with  his  house,  fell  on  section  sixteen.  The  tract 
described  in  complaint  was  covered  with  timber  and  not  sus- 
ceptible of  cultivation,  the  witness  further  testified,  that 
Robinson,  one  of  the  defendants,  in  1837,  or  1S38,  settled  on 
the  south  east  quarter  of  section  seventeen,  part  of  which  is 
described  in  the  complaint,  and  has  ever  since  lived  upon 
it.  Shortly  after  Robinson  settled  there,  but  before  the 
Government  survey,  he  pointed  out  to  the  witness  the  line 
along  the  ridge,  spoken  of  by  Thornburn,  as  the  east  line  of 
his  claim. 

The  defendants  objected  to  all  of  the  testimony  of  this 
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witness,  which  objection  was  overruled  by  the  Court  and 
the  defendants  excepted. 

James  Crummer,  a  son  of  the  plaintiff,  testified  in  sub- 
stance as  the  last  two  witnesses,  as  to  acts  of  settlement  by 
his  father,  on  what  was  supposed  to  be  section  seventeen, 
before  the  Government  survey,  and  stated  in  addition,  that 
in  the  spring  of  1841,  immediately  after  the  Government 
survey,  James  Robinson,  one  of  the  defendants  was  chopping 
on  the  tract  of  land  described  in  the  complaint,  and  that  he 
came  to  the  plaintiff  and  told  him  that  said  tract  fell  upon 
the  quarter  section  where  he,  Robinson,  lived,  and  that  he, 
Robinson,  would  have  to  enter  it,  and  forbid  the  plaintiff 
from  chopping  or  doing  any  thing  on  said  tract/  Robinson 
went  away,  but  soon  returned,  and  he  and  the  plaintiff  agreed 
that  neither  should  cut  timber  on  the  tract  described  in  the 
complaint  until  the  land  should  be  sold  by  the  United  States. 
The  plaintiff  did  nothing  afterwards  on  the  tract  in  contro- 
versy. The  Government  land  sales  took  place  in  the  spring 
of  1847,  long  after  this  suit  was  commenced.  Some  little 
time  before  this  suit  was  commenced,  his  father  requested 
Robinson  to  permit  him  to  go  on  the  tract  and  make  rails, 
and  something  was  said  by  the  plaintiff  about  securing  the 
defendant,  Robin'son,  for  the  entry  money.  This  was  oil  the 
9th  of  December,  1845.  The  next  Monday,  the  witness 
saw  the  defendants  cutting  and  hauling  off  timber  from  the 
tract ;  there  were  twelve  men  and  nine  yoke  of  oxen  en- 
gaged )  they  were  very  boisterous,  and  the  witness  thought 
they  had  liquor. 

Joseph  Grummer,  another  of  the  plaintiff's  witnesses,  tes- 
tified substantially  as  did  the  last  witness. 

'  Thomas  Barton  testified  for  the  plaintiff,  that  he  saw  the 
defendant  chopping  and  hauling  away  timber  on  the  ground 
in  dispute,  but  don't  say  when ;  tha^  they  had  two  yoke  of 
oxen  and  there  was  some  noise  made  when  they  felled  trees. 

Some  of  the  defendants  were  saucy  to  the  witness,  and 
cracked  jokes  at  his  expense. 

Campbell  testified  for  the  plaintiff,  that  li€  helped  Robin- 
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fOA,  one  of  the  defendants,  cut  and  haul  timber  off  fr^m  the 
tract  in  dispute,  and  that  Robinson  told  him  he  wanted  to 
get  the  timber  off  to  save  a  lawsuit,  and  spoke  of  an  in- 
junction. 

Wm.  Crummer,  another  son  of  the  plaintiff,  also  testified 
to  certain  cutting  of  timber  for  his  father  on  the  tract  in  dis- 
pute jprevious  to  the  Government  survey,  but  added  noth- 
ing in  particular  to  the  statements  of  the  preceding  witness. 

John  Q.  Adams  also  testified  for  plaintiff  as  to  Robinson's 
agreement  with  the  plaintiff,  after  the  Government  survey, 
to  forbear  cutting  timber  on  the  tract  in  dispute  until  after 
the  public  sale  of  the  land,  but  added  nothing  material  to 
that  testified  by  the  preceding  witnesses,  except  that  in  1843 
he  expressed  a  willingness  not  to  chop  timber  there. 

Wm.  J.  Robinson  testified,  that  in  May  or  June,  1843, 
after  the  Government  survey  had  taken  place,  the  plaintiff 
told  him  that  he  no  longer  had  any  claim  to  the  tract  in  dis- 
pute, but  that  he  had  claimed  it  before  the  Government  sur- 
vey ;  that  Robinson  would  have  to  enter  it  now  as  it  fell  on 
his  quarter,  and  that  he  had  the  best  right  to  if. 

Archibald  Robinson  testified  for  the  defendants,  that  in 
1842  he  heard  the  plaintiff  tell  James  Robinson,  one  of  the 
defendants,  that  now  since  the  Government  survey  had  taken 
place,  the  tract  in  dispute  had  fallen  to  the  said  Robinson, 
and  that  he  (the  plaintiff)  had  been  so  advised  by  his  law- 
yer, and  told  Robinson  that  he  could  do  what  he  pleased 
with  it,  and  that  he  (the  plaintiff)  whoud  have  nothing  to  do 
with  it. 

The  foregoing  is  all  the  evidence  given  on  the  trial,  and 
so  stated  in  the  bill  of  exceptions. 

V.  H,  Higginsy  for  the  appellant. 

S,  T.  Logany  and  C  Oilman^  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  A  new  trial  should  have  been  granted. 
The  evidence  did  not  make  out  a  case  of  forcible  entry  and 
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detainer.    There  may  have  been  a  wrongful  entry  on  the 
constructive  possession    of  Crummer,  but   there  was  not 
such  a  continuiiig  in  possession  as  to  constitute  a  detainer. 
The  possession  was  disturbed,  but  not  withheld.     There  was 
not  an  actual  disposseEsix)n.     The  acts  complained  of  were 
only  trespasses,  for  which  the  law  provides  a^iiferent  but  ' 
an  adequate  remedy.     To  maintain  an  action  for  a  forcible 
entry  and  detainer  under  our  statute,  two  things  must  con*, 
cur:  firsts  the  possession  must  be  illegally  or  forcibly  taken, 
which  constitutes  th£  entry  ^  and  second^  the  possession  so 
taken  must  be  withheld,  which  constitutes  the  detainer. 
At  Common  Law  the  rule  was  different.    The  party  was 
liable  to  indictment,  and  might  be  convicted  of  either  a  for- 
cible entry,  or  a  forcible  detainer,  each  being  ooi)sidered  a 
^distinct  offence.     Not  so  under  our  statute.     The  proceed- 
ing is  purely  a  civil  remedy,  the  sole  object  of  which  is  to 
regain  tly^  possession  that  has  been  invaded.    Damages  are 
not  recoverable  in  this  aotion,  but  the  only  judgment  for  the 
plaintiff  is,  that  ha  have  restitution  of  the  premises  of  which 
he  has  been  unjustly  deprived.      If  there  was  not  a  with- 
holding of  the  possession,  there  is  nothing  to  be  restored, 
apd'  the  proceeding  is  wholly  unnecessary ;  the  party  can 
take  the  possession  without  the  aid  of  legal  process.     To. 
permit  him  under  such  circumstances  to  bring  this  action 
and  obtain  iijudgment  of  restitution,  would  be  a  useless  cer- 
emony.    Some  right  is  to  be  ascertained  by  the  judgment 
of  a  Court  arid  enforced  by  its  process. 

Tho  judgment  of  the  County  Court  is  reirersed  with 
eosts,  and  the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 


*' 
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Jakes  Webb  et  aLj  appellants,  f^.  The  Alton  .  Marine  & 
Fire  Insurance  Company,  appellees. 


10 
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•SppecU  from  Madison.  ^     ^ 

Where  a  caase  was  set  for  hearing  on  the  plead inga  and  proof  withoat  objection,  ^^05    *270 

it  was  fte/d  that  the  filing  of  the  replication  was  waived^  and  that  the  want  of 

it  was  not  a  sufficient  cause  for  reversing  the  decree. 
A  party  will  not  be  permitted  to  remain  silent  while  the  cause  is  progressing, 

and  then  raise  objections  at  the  hearing,  or  in  the  appellate  Court,  but  the 

objections  must  be  urged  in  the  first  instance. 
It  is  a  stern  rule  of  Equity,  that  it  will  not  decree  the  specific  ezecution  of  a 

contract  unless  it  is  based  on  some  fair  and  valuable  consideration. 

Bill  in  Chancery  filed  in  the  Madison  Circuit  Court,  &c. . 
At  the  March  term,  1848,  the  Hon.  Gustavus  P.  Koerner 
presidifig,  the  cause  was  submitted  to  the  Court  upon  the 
pleadings  and  proof  without  argument,  when  a  special  de- 
cree was  entered  in  favor  of  the  Company,  who  were  the 
complainants  below. 

The  material  part  of  the  testimony  is  sufficiently  stated  by 
the  Court.  p  % 

W.  Martin^  for  the  appellants. 

I.  The  answers  denying  the  material  averments  in  the 
bill,  no  decree  could  be  rendered  for  complainants,  -unless 
such  allegations  were  proved  by  two  witnesses,  or  by  one 
witness,  and  corroborated  by  strong  circumstances.  Smiih 
V.  Shane,  I  McLean,  27;  1  Oilm.  187. 

IL  But  this  cause  stands  upon  bill  and  answer,  which 
aitswer  denies  all  the  equity  in  the  bill,  and  which  answer 
the  complainants  admit  to  be  true,  and  requires  no  proof* 
De  Wolf  V.  Long,  2  Gilm.  679;  Rev,  Stat.  96,  §  32;  4 
Scam.  56. 

III.  The  contract  on  which  the  -equity  of  the  bill  is  pred- 
icated, is  a  voluntary  contract,  given  without  any  consider- 
ation, and  qp  which  a  specific  performance  cannot  be 
decreed  by  the  Court.  2  Story's  Eq.  Jur.  (top  paging,) 
102,  103;  1  Johns.  Ch.  R.  336,  337;  4  do.  601;  6  do.  223; 
2  Harr.  &  Gill,  100;  1  Cowen,  733;  1  Vesey,  64;  6  do.  662; 
1  Vesey,  Sen.  279;  3  Brown's  Ch.  R.  13,  note  (1.) 

IV.  To  authorize  a  specific  performance  of  an  agreement, 
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there  must  be  a  xnutualitj  in  the  contract,  and  it  must  also 

be  fair  and  reasonable.    3  Cowen,  446;  1  Johns.  Ch.  R.  282. 

V.    The  case  made  by  the  bill  is  not  sustained  by  the 

proof,  and  hence  no  decree  could  be  made  for  complainants. 

1  Peters'  C.  C.  R.  380;  10  Peters,  208,  209;  2  do.  612;  4 
Peters'  Cond.  R.  146,  147;  6  Wend.  638. 

TI.  The  testimony  of  Calvin  Riley,  given  in  the  cause, 
should  be  excluded  by  the  Court  in  deciding  the  cause,  on 
account  of  his  interest  in  the  suit. 

.  VII.  The  assignee  of  the  agreement  on  which  the  suit  is 
founded,  takes  it  subject  to  all  the  equity  which  existed  be- 
tween the  original  parties.  2  Johns.  Cases,  438;  Murray  v. 
Ooverneury  2  Harrington,  467;  7  Paige,  306. 

L%  Davis  Sc  J\r.  O.  Edwards^  for  the  appellees. 

Specific  performance  of  a  contract  rests  entirely  in  the 
discretion  of  the  Court,  under  all  the  circumstances,  and 
will  be  decreed  if  fair  and  reasonable.  Seymour  v.  De  Lan^ 
teyj  6  Johns.  Ch.  R.  226. 

When  a  contract  is  reduced  to  writing,  the  writing  affords 
the  only  evidence  of  the  terms  and  conditions  of  the  con- 
tract, and  the  appellant  cannot  set  up  that  the  contract  was 
differfnt  from  what  the  writing  imports.  Lane  v.  Sharp^  3 
'  Scam.  673. 

Godfreywas  a  purchaser  with  notice  of  the  equity  of  the 
appellees.  It  was  not  necessary  that  the  contract  should  be 
recorded,  if  Godfrey  had  actual  notice.  Whatever  is  suffi- 
cient to  put  a  purchaser  upon  an  inquiry,  is  good  notice. 

2  Sugden  on  Vendors,  336;  Green  v.  Slayter^  4  Johns.  Ch. 
R.  46;  Baiinson  v.  Rowan^  2  Scam.  601. 

Riley  was  not  a  necessary  party  to  the  suit,  nor  was  he 
interested,  as  he  had  transferred  all  his  interest  in  the  con- 
tract to  the  appellees. 

The  case  shows  a  sufficient  consideration  under  all  the 
circumstances,  to  warrant  the  decree  which  was  made  by 
the  Court  below. 

The  Opinion  of  the  Court  was  delivered  by 

Tr9at,  C.  J.    This  case  was  not  set  down  for  hearing  on 
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the  bill  and  answers,  but  it  appears  to  have-  been  sub- 
mitted and  decided  on  the  pleadings  and  proofs  without  ob- 
jection ;  and  under  such  circumstances,  on  the  authority  of 
the  case  of  Jameson  v.  Conway^  decided  at  this  term,  the 
mere  want  of  a  replication  is  not  a  sufficient  cause  for  re- 
versing the  decree.  The  parties  waived  the  filing  of  the 
replication  by  treating  the  cause  as  at  issue. 

The  testimony  of  the  witness,  Riley,  must  be  considered 
in  this  Court.  'If  he  was  disqualified  on  the  score  of  inter- 
est, the  objection  should  have  been  taken  in  the  Court  below 
by  a  direct  application  to  exclude  the  deposition.  If  sus- 
tained by  the  Court,  the  complainant  might  have  rendered 
the  witness  competent  by  a  release,  and  then  proceeded  to  re- 
take his  deposition  ;  or  it  might  have  established  the  same 
facts  by  other  testimony.  A  party  is  not  permitted  to  re- 
main silent  while  the  Cause  is  progressing,  and  then  raise  such 
objections  at  the  hearing,  or  in  the  appellate  Court.  Such 
a  practice  would  occasion  much  delay  and  inconvenience 
and  often  operate  as  a  fatal  surprise  to  the  adverse  party. 

Regarding,  then,  the  cause  as  at  issue,  and  the  testimony 
as  competent,  the  question  arises,  is  the  complainant  enti- 
tled to  the  relief  sought  by  the  bill.     The  agreement  pur- 
ports to  be  founded  on  a  pecuniary  consideration  pafsing 
from  Riley  to  Webb.     It  however  conclusively  appears  that 
no  money  or  other  thing  was  ever  paid  to  Webb,  or  con- 
tracted to  be  paid.     To  sustain  the  covenant,  therefore,  on 
the  part  of  Webb  to  convey  a  moiety  of  the  land  to  Riley, 
some  other  consideration  than  that  stated  in  the  agreement 
must  appear;  otherwise,  the  agreement  must  be  regarded 
as  voluntary,  and  cannot  be  enforced.    It  is  a  stem  rule  of ' 
Equity,  that  it  will  not  decree  the  specific  execution  of  a 
contract,  unless  jtis  based  on  some  fair  and  valuable  ^consid- 
eration.    It  is  insisted  that  a  controversy  existed  between 
the  parties  concerning  the  title  to  tbe  land,  and  that  the 
agreement  was  made  for  the  purpose  of  settling  and  defining 
their  respective  rights.     If  such  was  the  case,  and  there  is 
any  mutuality  in  the  agreement,  it  ought  to  be  enforced. 
To  bs  binding,  however,  in  Equity,  it  must  have  been  made 
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under  such  circumstances  as  will  effectually  coticlude 
Riley  from  ever  asserting  title  to  the  other  moiety  of  the 
land ;  and  as  the  complainant  is  now  seeking  to  enforce  the 
covenant,  such  as  will  conclude  it  from  claiming  title  to  the 
same  moiety.  The  bill  states  that  Webb  executed  the  agree* 
ment  to  settle  all  controversy  respecting  the  title  of  the 
land.  The  answer  denies  that  it  was  made  on  the  adjust- 
ment of  any  such  controversy,  but  alleges  that  it  was  purely 
voluntary,  and  without  consideration.  The  testimony  o( 
Riley,  the  only  witness  in  the  case,  fails  to  convince  .us  that 
there  was  any  such  consideration  passing  from  him  to  Webb, 
as  will  authorize  a  Court  of  Equity  to  carry  the  agreement 
into  effect.  There  was  no  mutuality  in  the  contract,  as 
shown  on  the  face  of  the  agreement,  or  appearing  in  the  cir- 
cumstances attending  the  transaction.  No  release  or  cove- 
nant was  required  or  given  by  Riley.  No  controversy  was 
existing  between  the  parties,  which  was  so  adjusted  as  to 
secure  to  Webb  one  moiety  of  the  land,  and  to  Riley  the 
other  moiety.  If  they  contemplated  such  a  result,  it  is  but 
reasonable  to  conclude  that  their  intentions  would  be  evi- 
denced by  some  instrument  of  writing.  Riley  did  not  claim 
the  land  from  Webb  as  a  legal  right,  but  only  on  the  score 
of  sympathy  and  friendship ;  and  the  claim  was  in  part  con- 
ceded, as  he  states,  unconditionally,  and  as  a  peace  offerings 

Reverse  the  position  of  the  parties,  and  suppose  that  the 
defendants  were  now  seeking  to  quiet  their  title  to  the  other 
moiety  of  the  land,  could  it  be  successfully  contended  that 
Riley,  by  accepting  the  agreement,  and  the  complainant,  by 
receiving  an  assignment  of  it,  would  be  estopped  from  deny-* 
ing  that  title.  We  do  not  hesitate  to  say  that  upon  such  a 
loose  tod  inconclusive  case,  as  is  here  presented,  the  bill 
would  be  dismissed.  And  this  is  really  the  true  test  by 
which  to  determine  whether  there  was  any  mutuality  in  the 
contract.  In  the  opinion  of  the  Court,  the  agreement  is 
void  for  the  want  of  mutuality,  and  the  parties  must  stand 
by  their  legal  rights. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  bill  is  dismissed* 

Decree  reversed. 
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David  Jameson,  plaintiff  in  error,  v.  Miles  W.  Conway,      i— 5£"a27 
School  Commissioner,  &c.,  defendant  in  error.  |ell4a»841 

Error  to  Bock  hland. 

A  replication  in  Chancery  is  a  formal  pleading,  averring  the  truth  of  the  alle- 
gations of  the  bill,  and  denying  the  truth  of  those  in  the  answer,  and  its  only 
office  is  to  put  the  cause  at  issue.  If  no  replication  is  filed,  the  cause  may  he 
sti  for  hearing  on  the  bill  «nd  answer,  in  which  case  the  answer  is  taken  to 
be  true.  If  the  complainant  wishes  to  prove  any  matter  charged  in  the  bill, 
and  not  admitted  in  the  answer,  or  to  compel  the  defendant  to  sustain  the  al- 
legations of  the  answer  by  proof,  he  must  place  the  cause  at  issue  by  filing  a 
replication.  ^ 

If  a  complainant  has  omitted  to  file  a  replication  at  the  proper  time,  the  Court 
will  allow  it  to  be  done  nunc  pro  tunc. 

The  want  of  a  replication  will  not  be  cause  for  reversing  a  decree  on  error, 
where  the  parties  have  taken  depositions,  and  submitted  the  cause  for  deci* 
sion  on  the  pleadings  and  proofs  without  objection.  In  such  a  case,  they 
will  be  deemed  to  have  waived  the  filing  of  a  replication  and  regarded  the 
cause  as  if  one  had  been  filed  in  seasonable  time. 

The  declarations  of  a  party  are  not  competent  evidence  to  prove  a  matter  direct- 
ly in  issue,  unless  parol  evidence  would  be  admissible  to  establish  it ;  or  un- 
less there  is  no  higher  or  better  evidence  of  the  same  fact  in  existence  which 
can  be  produced. 

Where  a  School  Commissioner  had  been  removed  from  O0ce,  a  debtor  to  the 
school  fund  paid  to  him  the  amount  of  his  indebtedness  and  received  his  ob- 
ligations, although  aware  of  such  removal.  In  a  suit  against  the  debtor  by 
the  successor  of  that  officer,  the  Court  hild  that  the  payment  was  made  in 
fraud  of  the  rights  of  the  successor. 

Bill  in  Chancery  to  foreclose  a  mortgage,  &c.,  brought 
by  the  defendant  in  error  against  the  plaintiff  in  error,  in  the 
Rock  Island  Circuit  Court,  and  heard  before  the  Hon.  Thom- 
as C.  Browne,  at  the  October  term,  1846,  when  a  decree  of 
sale,  &c.,  was  rendered. 

So  much  of  the  pleadings  and  evidence  as  is  material  to 
the  determination  of  the  case  will  bo  found  in  the  Opinion 
of  the  Court. 

S,  T.  LogaUy  for  the  plaintiff  in  error. 

0.  H,  Browning  8r  •V.  Bushnell,  for  the  defendant  in  error« 

1.  The  note  should  not  have  been  paid  to  Thompson — he 
had  no  authority  to  receive  it,  and  a  receipt  from  him  can- 
not discharge  it  as  against  his  successor  in  office.  Chitty 
on  BUls,  393-^4;  MManiel  v.  Skuena^  2  How.  (Miss«)  R. 


228  SPRINGFIELD. 


Jameson  V.  Conway. 


642;  Leonard  Y.  Leonard^  14  Pick.  280;  Vernon  v.  Uankey, 
2  T.  R.  113;  Vernon  v.  Hanson^  ib.  287. 

2.  The  admissions  of  the  defeDdant  are  sufficient  proof 
that  Thompson  had  been  removed  from  office.     1  Greenl. 
Ev.  §§  171,  194,  196,  and  note  (2) ;  Rankin  v.  Horner j  16 
East,  193;  Berryman  v.  Wisey  4  T.  R.  366;  Corbin  v. 
Jackson^  14  Wend.  619. 

3.  The  non-filing  of  a  replication  was  waived  bj  the 
plaintiff  in  error.     It  was,   at  most,  an  [irregularity  which 
was  waived  by  not  insisting  on  it,  and  consenting  to  go  to 
trial  on  the  ^^  bill,  answer  and  depositions  "  without  it. 

1.  As  to  waiver  of  irregularities.  Skinner  v.  Dayton, 
6  Johns.  Ch.  R.  191;  Hawky  v.  Bennett^  6  Paige,  104; 
Brasher^a  Ex.  v.  VanCortlandt,  2  Johns.  Ch.  R.  242, 247-8 ; 
Parker  v.  WiUiamsy  4  Paige,  439;  1  Barb.  Ch.  Pr.  626-6. 

2.  An  appellate  Court  will  not  decide  an  appeal  on  a 
ground  not  passed  upon  nor  submitted  to  the  Court  below, 
nor  permit  a  new  point  to  be  raised  which,  if  raised  below, 
could  have  been  obviated.  The  Court  will  not  permit  a 
party  to  be  misled  or  surprised  in  this  way.  1  Barb.  Ch.  Pr. 
396 ;  2  Hoff.  Ch.  Pr.  63 ;  Barnes  v.  Lecy  1  Bibb,  526 ; 
Chandey  v.  Lord  Dunsany^  2  Sch.  &  Lef.  712 ;  Morgan  v. 
Cruriey  3  A.  K.  Marsh.  294 ;  Wickliff  v.  C&y,  1  Dana,  589. 

3.  A  replication  is  a  mere  formal  instrument,  and  if  the 
complainant  has  omitted  to  file  one  at  the  proper  time,  the 
Court  will  allow  it  to  be  filed  nunc  pro  tunc.  Where  the 
omission  is  by  inadvertence  or  mistake,  it  may  be  filed  after 
the  cause  has  been  set  down  for  hearing,  or  even  after  a  de- 
cree. Where  the  parties  bring  on  a  cause  to  be  heard  on 
<<  bill,  answer  and  depositions, ''  the  defendant  waives  the 
filing  of  a  replication,  and  the  want  of  it  cannot  be  assigned 
for  error.  1  Barb.  Ch.  Pr.  262 ;  Story's  Eq.  Pr.  §  881 ; 
ScoU  v.  Clarkson's  Ex.,  1  Bibb,  277  ;  Pierce  v.  Westy  1  Pet. 
C.  C.  R.  351 ;  Smith  v.  West,  3  Johns.  Ch.  R.  363. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  was  a  suit  in  Chancery,  commenced 
by  Conway,  School  Commissioner,  against  Jameson,  to  fore-- 
close  a  mortgage. 
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The  bill  states,  in  substance,  that  on  the  1st  of  February, 
1841,  Jameson  executed  a  promissory  note  to  Thompsony 
School  Commissioner,  for  the  payment  of  $530,  in  one  year, 
and  also  a  mortgage  to  secure  the  same;  that  the  debt  has 
not  been  paid  to  Thompson,  as  School  Commissioner,  nor  to 
his  successor  in  office;  but  that  Jameson  obtained  the  note 
and  mortgage  in  a  fraudulent  manner,  and  now  retains  the 
possession  thereof. 

The  bill  waives  the  oath  of  the  defendant  to  his  answer. 

Jameson,  in  his  answer,  admits  the  execution  of  the  note 
and  mortgage,  but  avers,  that  on  the  3rd  of  June,  1841,  and 
while  Thompson  was  acting  as  School  Commissioner,  he  paid 
the  full  amount  of  the  debt,  and  received  the  note  and  mort- 
gage from  Thompson. 

No  replication  was  ever  filed  to  the  answer. 

The  complainant  took  the  depositions  of  two  witnesses, 
the  defendant's  solicitor  being  present  at  the  examination, 
and  propounding  cross  interrogatories.  One  of  them  de- 
posed that  about  the  1st  of  June,  1841,  Jameson  told  him  he 
had  got  up  his  papers  that  day;  that  Thompson  had  been 
removed  from  the  office  of  School  Commissioner,  but  still 
retained  the  papers,  and  he  would  pay  the  man  that  held 
them.  The  other  witness  swore,  that  about  the  first  of 
June,  1841,  and  while  the  report  was  current  in  the  neigh- 
borhood that  Thompson  had  been  removed  from  office,  Jam- 
eson told  him  he  had  got  up  his  papers  from  Thompson,  and 
they  might  do  their  worst  now;  and  asked  the  opinion  of  tlie 
witness  whether  that  would  discharge  him. 

The  final  order  of  the  Court,  after  stating,  ^Hhis  day  came 
the  parties  by  their  solicitors,  and  this  cause  coming  on  to 
be  heard  upon  the  bill  of  complainant,  and  the  answer  of  de- 
fendant thereto,  and  the  depositions  taken  in  this  cause," 
proceeds  to  decree  a  foreclosure  of  the  mortgage. 

It  is  insisted,  in  the  first  place,  that  the  decree  must  be 
reversed,  because  no  replication  was  filed.  A  replication  is 
a  formal  pleading,  averring  the  truth  of  the  allegations  of  the 
bill,  and  denying  the  truth  of  those  of  the  answer,  and 
its  only  office  is  to  put  the  cause  at  issue.    If  no  replication 
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is  filed,  the  cause  may  be  set  for  hearing  on  the  bill  and  an- 
swer, in  which  case  the  answer  is  taken  to  be  true.     If  the 
complainant  wishes  to  prove  any  matter  charged  in  the  bill, 
and  not  admitted  in  the  answer,  or  compel  the  defendant  to 
sustain  the  allegations  of  the  answer  by  proof,  he  must  place 
the  cause  at  issue  by  filing  a  replication.     By  omitting  to  do 
this,  he  deprives  the  defendant  of  the  opportunity  of  proving 
the  truth  of  the  statements  in  the  answer;  and  he  is  there- 
fore required,  when  the  cause  is  set  for  hearing  on  bill  and 
answer,  to  admit  all  the  defendaat  would  be  allowed  to 
prove,  were  the  cause  at  issue.     A  replication,  however,  is 
considered  as  a  mere  formal  pleading,  and  if  the  complain- 
ant has  omitted  to  file  one  at  the  proper  time,  the  Court  will 
allow  it  to  be  done  afterwards  nunc  pro  tunc.     1  Barbour's 
Ch.  Pr.  252.     This  has  been  permitted  after  the  examina- 
tion of  witnesses,  and  even  after  the  cause  has  come  on  for 
hearing,   and  the  reading   of  the  proofs  has  commenced. 
Cooper's  Eq.  PI.  331,  335.     And  the  like  permission  has 
been  granted  after  the  cause  has  been  set  down  for  hearing, 
and  a  reference  ordered.     Smith  v.  IVesty  3  Johps.  Ch.  R. 
363;  Pierce  v.  West,  1  Peters'  C.  C.  R.  351.    Nor  will  the 
want  of  a  replication  be  cause  for  reversing  a  decree  en 
error,  where  the  parties  have  depositions,  and  submitted  the 
cause  for  decision  on  the  pleadings  and  proofs  without  ob- 
jection.    They  will  be  deemed  to  have  waived  the  filing  of 
a  replication  and  regarded  the  cause  as  if  one  had  been  filed 
in  seasonable  time.     Scoit  v.  Clarkson^  1  Bibb,  277.     That 
case  was  in  a  similar  condition  to  the  one  under  considera- 
tion, and  the  decision  is  expressly  in  point.     The  present 
cause  was  not  set  down  for  hearing  on  bill  and  answer,  but 
it  was  submitted  without  objection  in  the  pleadings  and 
proofs,  in  the  taking  of  which  proofs  both  parties  participa- 
ted.    They  treated  the  cause  as  if  it  was  at  issue,  and  it  was 
so  heard  and  decided  by  the  Court.     Under  such  circum- 
stances it  is  too  late  to  urge  the  objection  in  this  Court. 

Regarding  the  cause  at  issue  as  did  the  parties,  we  come 
to  the  question  whether  the  evidence  authorized  the  decree. 
The  execution  of  the  note  and  mortgage  being  admitted,  the 
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bnly  matter  in  .controversy  is  whether  they  have  been  paid. 
The  possession  of  these  by  the  defendant  raises  the  presump- 
tion of  payment ;  and  the  complainant  has  only  to  overcotne 
this  presumption,  for  the  oath  of  the  defendant  being  dis* 
pensed  with,  the  answer  has  no  more  force  as  evidence  than 
the  bill  or  any  other  pleading.  The  proof  consists  in  admis- 
sions of  the  defendant  that  he  paid  the  note  and  mortgage 
after  Thompson  was  removed  from  office.  The  fact  whether 
he  was  removed  from  office  was  not  put  in  issue  by  the  plead- 
ings. If  directly  put  in  issue,  it  is  very  clear  that  it  could 
not  be  proved  by  the  declarations  of  the  defendant.  A  re- 
cord is  necessarily  made  of  a  removal  from  office,  and  the 
fact  of  removal  could  not  be  proved  by  parol,  but  only  by 
the  production  of  the  record,  or  an  exemplified  copy  there- 
'  of.  The  true  rule  on  this  subject  undoubtedly  is,  that  the 
declarations  of  a  party  are  not  competent  evidence  to  prove 
a  matter  directly  in  issue,  unless  parol  evidence  would  be 
admissible  to  establish  it,  or  unless  there  is  no  higher  or 
better  evidence  of  the  same  fact  in  existence,  which  can  be 
produced.  But  for  all  of  the  purposes  of  this  case,  it  is 
utterly  immaterial  whether  Thompson  was  removed  from 
office  or  not.  *  The  real  question  is,  was  he  at  the  time  au- 
thorized to  receive  payment  of  the  note  and  mortgage? 
The  admission  was  not  introduced  to  sustain  an  allegation 
that  Thompson  was  removed  from  office,  but  to  show  the 
circumstances  under  which  the  payment  was  made.  The 
defendant  not  only  admits  the  payment  was  made  to  Thomp- 
son after  he  was  out  of  office,  but  states  the  mode  in  which 
he  went  out  of  office;  the  latter  a  fact  wholly  unimportant 
in  the  decision  of  this  case.  The  effect  of  the  admission  is, 
that  the  payment  was  made  when  Thompson  had  no  authority 
to  receive  it;  and  this  we  think  is  sufficient  to  overthow  the 
presumption  of  payment  arising  from  the  possession  of  the 
instruments.  The  payment  was  made  in  fraud  of  the  rights 
of  the  School  Commissioner,  and  cannot  avail  the  defend- 
ant. 
The  decree  of  the  Circuit  Court  is  affirmed  with  costs. 

Decree  affirmed. 
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Washington  County,  plaintiff  in  error,  v.  Isaac  Parlier 

et  al.i  defendants  in  error. 


Error  to  Washington, 

County  Commissioners,  in  making  settlements  with  collectors  of  the  rerenue, 
act  as  the  agents  of  the  State,  and  do  not  adjudicate  as  a  Court.  Their  orders 
entered  upon  the  records  are  hut  memoranda  of  the  transactions,  and  jrima 
facie  evidence  only  of  the  correctness  of  the  result  stated.  Mistakes  made 
in  such  settlements  may  be  inquired  iAto  and  corrected  as  well  as  those  of  an 
individual  acting  in  his  own  behalf. 

Motion  for  a  judgment  against  a  Collector,  in  the  Wash- 
ington Circuit  Court,  the  Hon.  Gustavus  P.  Koemer  pre- 
siding, at  the  October  term,  1847. 

The  record  shows  that  several  pleas  were  filed  by  the  de- 
fendant on  the  trial  of  the  motion.  The  second  plea  was 
payment,  and  the  fifth  was  that  the  defendant,  at  the  Sep- 
tember term,  1842,  of  the  County  Commissioners'  Court  of 
Washington  county,  paid  over  to  said  Court  all  the  revenue 
which  he  had  up  to  that  time*  collected,  or  been  able  to 
collect,  and  that  at  said  term,  said  County  Commissioners' 
Court  took  from  him  the  Collector's  books,  by  which  means 
he  was  prevented  from  collecting  any  more  of  said  revenue 
after  that  time.  The  parties  went  to  trial  upon  those 
issues. 

The  plaintiffs  offered  in  evidence  the  defendant's  receipt 
as  Collector  of  the  taxes  for  the  year  1841,  showing  the 
amount  of  county  revenue  receipted  for,  to  be  two  thousand, 
three  hundred  and  ninety  eight  dollars,  and  ninety  seven 
eents. 

The  defendant  then  offered  ^s  evidence  the  following 
order  upon  the  records  of  the  County  Commissioners'  Court 
at  their  September  term,  1842,  to  wit:  <<And  now  at  this 
day  came  Isaac  Parlier,  Collector  of  .the  revenue  of  the 
county  of  Washington,  and  Court  went  into  a  settlement 
with  Isaac  Parlier,  Collector  of  the  revenue  for  the  year  A. 
D.  1841,  from  which  it  appears  that  said  Collector's  credits, 
including  the  amount  of  tax  yet  to  be  collected,  amounts  to 
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$235l,|i,  from  which  deduct  .12398Soj  total  ^amount  of 
county  tax  fjr  the  year  1841,  leaves  a  balance  in  favor  of 
said  collector  of  •i>152'16  cents.  £.  E.  On  re-examination, 
on  page  391,  an  excess  of  credits  appears  allowed  said  col- 
lector in  this  settlement  of  $115  ,""0,"  and  also  offered  to 
prove  by  one  Henry  Williamson,  a  County  Commissioner  of 
said  county  at  the  time  of  the  entry  of  said  order,  that  the 
Collector's  books  were  about  that  time  handed  over  to  one 
Salem  Goodner,  and  that  it  was  his  impression  that  they 
were  handed  over  by  the  County  Commissioners.  The 
plaintiffs  objected  to  the  introduction  in  evidence  of  said 
order  of  the  County  Commissioners'  Court,  and  alsp  to  the 
testimony  of  said  Williamson.  The  objections  were  over- 
ruled, and  the  same  admitted  in  evideiice,  to  which  the 
plaintiffs  at  the  time  excepted.  Said  Williamson  also  testi- 
fied that  it  was  the  understanding  at  the  time,  that  all  errors 
were  to  be  rectified.  This  was  all  the' testimony  on  the 
part  of  the  defendant. 

The  plaintiffs  then  offered  a  witness  to  prove  that  there 
was  a  mistake  in  said  settlement  of  the  County  Commission* 
ers'  Court,  by  which  the  said  Parlier  had  received  too  large 
a  credit  by  about  three  hundred  dollars.  This  testimony 
the  Court  refused  to  receive,  and  decided  said  settlement  to 
be  conclusive  upon  the  County,  to  which  decision  the  plain- 
tiffs excepted. 

This  was  all  the  testimony  in  the  cause.     The    Court 
found  the  issues  for  the  defendant,  and  thereupon  the  plain- 
tiffs jnoved  for  a  new  trial,  whicli  the  Court  denied,  and  the  ^ 
plaintiffs  excepted. 

G.  Trumbull  argued  for  the  plaintiff  in  esror,  ex  parte^ 
the  defendant  in  error  having  neglected  to  join  in  the  assign- 
ment of  errors. 

The  County  Commissioner's  Court  have  jurisdiction  over 
the  revenue.     Rev.  Laws,  142. 

It  is  the  duty  of  the  Collectorto  present  at  the  March  term 
of  the  County  Commissioners'  Court,  a  list  upon  oath,  of  the 
property  taxed,  and  the  value  of  the  same,  &c.  &c.,  which 
list  is  to  be  examined  by  the  Court,  all  errors  and  mistakes 
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corrected,  and  the  Court  shall  make  an  order  allowing  the 
Collector  credit  for  the  amount  of  taxes  due  or  payable  to  the 
County  upon  the  same.  Session  Laws  of  1838-99  p.  p.  11, 
12. 

The  Collector  may  be  proceeded  against  by  motion  in  the 
Circuit  Court.     Ibid.  p.  20,  §  64. 

It  is  contended  that  the  power  of  the  County  Commission- 
ers' Court  inmakincT  settlement  with  the  Collector  is  amin- 

o 

isterial  power,  and  differs  not  from  the  power  given  to  the 
"Board  of  Public  Works"  to  audit  and  adjust  the  account 
of  its  members,  and  that  the  settlement  is  only  prima  facie 
evidence  of  the  state  of  account,  and  differs  not  from  any 
other  settlement  of  accounts. 

The  case  of  Kinney  v.  The  People^  3  Scam.  S67,  is  be- 
lieved to  be  conclusive  on  this  point. 

It  is  decided  in  1  Scam.  97,  that  an  agreement  of  the 
County  may  be  shown,  although  it  was  not  made  a  matter  of 
record. 

A  settlement  may  be  impeached  by  proof  of  fraud  or  mis- 
take. 6  Peters'  Cond.  R.  296. 

This  was  not  a  judicial  act  on  the  part  of  the  County 
Commissioners.  There  were  no  parties.  No  evidence  was 
introduced,  and  nothing  before  the  Court  but  the  mere  re- 
port of  the  Collector,  and  upon  it  the  Court  acted. 

Suppose  that  there  is  a  mistake  in  the  settlement,  and  the 
State  should  sue  the  Collector  for  its  part,  could  the  Collec- 
tor set  up  his  settlement  with  the  County  Commissioners' 
Court  as  conclusive  ? 

This  power  of  the  County  Commissioners  is  likened  to  the 
power  of  the  Probate  Justice  of  the  Peace  to  take  the  proof 
of  wills,  whick  is  only  prima  facie  evidence  of  the  validity 
of  the  will,  and  it  may  be  set  aside  on  an  issue  ordered  out 
of  Chancer}-. 

If  the  doctrine  be  true,  that  the  settlement  of  the  County 
Commissioners'  Court  is  conclusive,  great  injustice  may  be 
done.  A  mistake  would  not  likely  be  ascertained  during  the 
,  term  of  Court.  The  County  could  not  take  an  appeal,  and 
the  county  and  State  would  be  entirely  without  a  remedy 
to  correct  the  error. 
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Caton^  J.*^  This  was  a  motion  made  under  the  statute, 
by  the  Coujnty  against  the  Collector,  to  recover  a  balance  of 
the  revenue  in  his  hands,  which  he  had  collected  and  not 
paid  over  or  accounted  for.  The  defendant  gave  in  evi- 
dence an  order  from  the  records  of  the  County  Commission- 
ers' Court,  showing  a  settlement  with  the  Collector,  and  a 
balance  in  his  favor  of  one  hundred  and  fifty  two  dollars 
and  sixteen  cents,,  and  then  a  subsequent  order  showing 
that  upon  a  re-examination  of  the  accounts,  it  appeared 
that  the  Collector  had  been  allowed  too  great  a  credit  by  one 
hundred  and  fifteen  dollars  and  seventy  six  cents.  These 
orders  were  objected  to  by  the  plaintiff,  but  admitted  in 
evidence  by  the  Court.  The  plaintiff  offered  to  prove  a 
mistake  in  the  settlement,  by  slipwing  that  the  defendant 
had  been  credited  with  three  hundred  dollars  too  much. 
This  the  Court  refused  to  allow,  to  which  the  plaintiff  ex- 
cepted. 

The  case  of  Kinney  v.  The  People^  3  Scam.  367,  we 
think  in  point.  There  the  Board  of  Public  Works  were 
vested  with  the  same  powers  and  jurisdiction,  in  relation  to 
the  subject  matter  of  that  dispute,  which  the  County  Com- 
missioners have  in  relation  to  this.  Both  had  authority  to 
adjust,  audit,  and  settle  certain  accounts  and  matters.  In 
speaking  of  the  powers  exercised  by  the  Board  of  Public 
Works,  the  Court  said  :  <^It  does  not  possess  the  character 
and  partake  of  judicial  powers,  but  simply  those  of  a|;ency 
on  the  part  of  the  State,  to  state  an  account  and  agree  upon 
a  balance.  In  the  case  before  us,  had  the  mistake  been 
against  the  defendant,  he  would  think  it  very  hard  to  be 
concluded  by  the  order,  especially  when  he  has  proved  that 
it  was  agreed  at  the  time  that  all  mistakes  should  be  cor- 
rected. In  making  this  settlement,  the  Commissioners  act 
as  the  agents  of  the  County,  and  do  not  adjudicate  as  a 
Court.  They  could  enter  up  no  judgment  against  the  de- 
fendant for  the  balance  found  due,  nor  have  they  any  means 
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of  enforcing  payment  of  such  balance,  except  by  a  resort 
to  the  ordinary  Courts  of  Law.  As  the  fiscal  agents  of  the 
County,  their  mistakes  may  be  inquired  into  and  corrected 
as  well  as  those  of  an  individual  acting  in  his  own  behalf. 
The  record  of  this  settlement  is  but  a  memorandum  of  the 
transaction,  and  is  only  prima  facie  evidence  of  the  cor- 
rectness of  the  result  stated.  The  explanatory  evidence 
offered  should  have  been  admitted. 
The  judgment  of  the  Circuit  Court  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 
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William  Re^ce,  appellant,   v.   William  H.  Allen,  Ad- 
ministrator of  James  Mason,  deceased,  appellee. 


•Appeal  from  Madison. 

I 

An  officer,  before  whom  proolof  a  deed  was  made,  certified  thus :  ^^This  day 
personally  appeared,"  Slc,,  << Samuel  L.  McGiU,  a  subscribing  witness  to 
the  within  deed  (who  was  to  me  made  known  hy  the  oath  of  Isaac  Prickett, 
a  credible  witness,)  and  who  being  by  me,  the  same  justice,  duly  sworn, " 
&c.  On  the  deed  being  offered  in  evidence,  objection  was  made  that  it  did 
not  sufficiently  appear  that  the  person,  by  whose  testimony  the  proof  was 
made,  was  a  subscribing  witness :  Held^  that  it  sufficiently  appeared  that  be 
was  a  subscribing  witness. 

The  grantee  of  a  trustee  is  not  bound  to  show  that  the  conditions  of  the  tru<t 
deed  have  been  complied  with  by  the  trustee.  The  deed  conveys  the  legal 
title  to  the  estate. 

A  Court  of  Law  may.  investigate  some  questions  of  fraud,  and,  when  proved, 
treat  a  deed  as  a  nullity ;  but  in  general,  it  will  xiot  go  behind  the  naked  legal 
title,  and  inquire  into  the  equities.  Even  in  case  of  a  naked  trustee,  a  trustee 
may  recover  in  ejectment  against  the  cettui  que  iruit. 


Ejectment,  in  the  Madison  Circuit  Court,  brought  by  the 
appellee  against  the  appellant  and  others,  and  heard  before 
the  Hon.  Gustaviis  P.  Koerner. 

At  the  March  term,  1848,  the  plaintiff  dismissed  his  suit 
as  to  all  but  William  Reece,  and  a  iury  was  called,  who  ren- 
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dered  a  verdict  in  favor  of  the  plaintiff.    The  defendant  filed 
a  bill  of  exceptions,  and  entered  an  appeal.  * 

G.  TrumbuUy  for  the  appellant,  contended 

1.  That  the  acknowldgment  was  not  sufficient  in  law. 
Rev.  Stat.  107 ;  Job  v.  TebbeUs,  4  Gilm.  148. 

2.  That  when  a  power  is  prescribed  by  a  particular  meth- 
od, it  should  be  pursued.  4  Kent's  Com.  148;  Sugd.  on 
Vendors,  87 ;  Hawkins  v.  Kemp,  3  East,  440,  443 ;  3  Bur- 
row, 1446;  Doug.  28;  4  Peters'  Cond.  R.  396. 

3.  That  the  appellee  must  show  a  legal  title,  in  order  to^ 
recover  in  ejectment.     Hulick  v,    Scoviiy  4  Gilm.   172;  2 
Greenl.  Ev.  251,  267;  Adams  on  Eject.  28B. 

H,  IV,  Billings  «S'  L.  Parsons^  Jr.^  for  the  appellee. 

1.  The  proof  of  the  execution  of  the  deed  from  Daniel 
Reece  to  John  F.  Darby  was  sufficient.  Rev.  Stat.  Ch.  24, 
§  20 ;  Job  V.  TebbettSj  4  Gilm.  162 ;  Delaxmay  v.  Burnett, 
ib.  489. 

2.  A  deed  by  a  trustee  conveys  an  absolute  title  in  a 
Court  of  Law,  and  the  vendee  need  not  show  that  the  con- 
ditions of  the  trust  have  been  complied  with.  Taylor  v. 
King,  6  Munf.  366 ;  Harris  v.  Harris,  ib.  367  ;  Ringgold  v. 
Ringgold,  1  Harris  &  Gill.  26,  27 ;  Jackson  v.  Davenport, 
20  Johns.  548 ;  Minuse  v.  Cox,  B  Johns.  Ch.  R.  446 ;  Hil- 
liard's  Abr.  233,  §  22;  Hill  on  Trustees,  275,  188,  478. 

3.  An  equitable  title  cannot  be  set  up  in  an  action  of 
ejectment .  in  opposition  to  the  legal  estate.  -  Jackson  v. 
Pierce,  2  JoEns.  226 ;     Same  v.  Chase,  ib.  85. 

4.  Sales  made  by  trustees  can  only  be  avoided  in  Chan- 
cery. Davoue  v.  Fanning,  2  Johns.  Cb.  R.  267, 265 ;  Jack- 
son V.  Van  Dalfsen,  5  Johns.  46;  Wilson  v.  Troup,  2 
Co  wen,  203,  211 ;  Thorp  v.  McCuUum,  1  Gilm.  627 ;  Jack- 
son v.  Wglsh,  14  Johns.  414 ;  Taylor  v.  King,  %  Munf.  366  ; 
Beach  v.  Beach,  14  Verm.  28. 

5.  No  one  but  the  cestui  que  trust  has  a  right  to  call  in 
question,  or  set  aside  a  purchase  made  by  the  trustee. 


238  SPRINGFIELD. 


Reeee  v.  Allen. 


IVilson  V.  Troup^  2  Cowen,  238;  Greenkaf^v.  Queen,  1 
Peters,  145. 

A  trustee  may  recover  in  ejectment  against  his  cestui  que 
trust.     Beach  v.  Beach^  14  Verm.  28. 

6.  When  a  person  is  bdund  to  do  a  certain  act,  the  omis- 
sion of  which  would  be  a  culpable  neglect  of  duty,  the  per- 
formance of  it  will  be  presumed,  unless  the  contrary  is 
proved.  Hariwellw  Rooty  19  Johns.  346 ;  Jackson  v.  Shaf^ 
/er,  11  do.  616 ;  IVilliams  v.  East  India  Camp.,  3  East,  199 ; 
The  King  v.  Hawkins,  10  do.  216. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.*      There  are  three  questions  in  this  record, 
which  demand  our  consideration,  and  the  first  is,  whether  the 
deed  from  Daniel  Reece  to  John  F.  Darby  was  properly 
proved.     The  officer  before  whom  this  proof  was  made  cer- 
tifies: "This  day  personally  appeared,"  &c.,  "Samuel  L. 
McGill,  a  subscribing  witness  to  the  within  deed,  (who  was 
to  me  made  known  by  the  oath  of  Isaac  Prickett,  a  credible 
witness,)  and  who  being  by  me,  the  said  justice,  duly  sworn,'* 
&c.     The  objection  is,  that  it  does  not  sufficiently  appear 
that  the  person  by  whose  testimony  the  proof  was  made, 
was  a  subscribing  witness  to  the  deed.     When  proof  is  made 
by  a  subscribing  witness,  the  statute  requires  that  "the 
judge  or  officer  shall  ascertain  that  the  person  who  offers 
to  prove  the  same,  is  a  subscribing  witness,  cither  from  his 
own  knowledge  or  from  the  testimony  of  a  credible  witness." 
According  to  the  decision  of  this  Court  in  the  case  of  Job 
V.    Tebbetts,  4  (rilm.  152,  upon  the  proof  taken  before  Ed- 
ward Hurst,  we  think  it  sufficiently  appears,  that  Samuel 
L.  McGill  was  a  subscribing  witness,  from  the  testimony  of 
a  credible  witness.     In  that  case,  the  words  used  in  the  cer- 
tificate are  the  same  as  here,  except  that  it  stated,  "with 
whom  I  am  personally  acquainted,"  instead  of  "who  was  to 
me  made  known  by  the  oath  of  Isaac  Prickett,  a  credible 


*1^UMBrLL,  J.,  having  been  of  counsel,  took  no  part  in  the  deciaron. 
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witness."  There  are  two  ways  in  which  we  may  be  satis^ 
fied  that  the  person  proving  the  execution  of  the*deed  is  a 
subscribing  witness.  One  is  by  the  personal  acquaintance 
or  knowledge  of  the  officer  who  took  the  proof,  and  the  othei 
is  by  the  oath  of  a  credible  witness.  The  one  is  as  satisfac- 
tory as  the  other,  and  as  legal  a  mode  of  identification.  We 
should  be  at  a  loss  to  assign  a  reason  for  holding  one  certifi- 
cate good  and  another  bad,  which  are  identical  in  terms, 
except  as  to  the  mode  of  identifying  the  subscribing  witness, 
where  both  modes  are  equally  legal.  The  proof  of  that 
deed  was  sufficient. 

The  next  question  is,  whether  the  instrument  referred  to 
is  a  mortgage  or  a  trust  deed,  and  we  are  of  opinionthat  it  is 
the  latter,  and  conveyed  the  absolute  legal  title  to  the  trustee. 
It  is  unnecessary  to  quote  authorities  to  show,  that  in  con- 
struing deeds  as  well  as  other  written  instruments,  it  should 
be  a  primary  object  with  the  Courts  to  ascertain  from  the 
face  of  the  paper,  the  real  intention  of  the  parties,  and  to 
give  effect  to  the  instrument  accordingly.  In  the  introduc- 
tory part  of  this  deed,  the  grantee  is  described  as  John  F. 
Darby,  "as  trustee  of  Richard  H.  McGill  of,"  &c.  The 
deed  then  recites,  that  on  a  previous  day  the  grantor  had 
executed  a  deed  for  the  same  premises  to  McGill  to  secure 
the  payment  of  one  thousand  dollars,  and  that  "from  ^he 
terms  and  tenor  of  said  deed,  it  is  considered  that  the  same 
only  amounted  to  a  mortgage,  which  would  require  the  same 
to  be  foreclosed  in  obedience  to  law,  to  pay  and  satisfy  the 
amount  due,  when  in  truth  and  in  fact,  such  was  not  the  in- 
tention of  the  parties  to  said  deed,  but  the  parties  thereto 
had  intended  to  make  a  deed  of  trust  of  the  premises  de- 
scribed in  said  deed,  giving  and  granting  to  the  trustee,  full 
power  and  authority  to  sell  and  convey  the  lands,  tenements 
and  hereditaments,  as  properly  mentioned  in  said  deed,  with- 
out any  authority  or  order  of  Court.  Now,  therefore,"  &c. 
The  deed  then  recites  an  indebtedness  from  the  grantor  to 
McGill  of  one  thousand  dollars;  and  that  for  the  purpose  of 
securing  the  prompt  payment  on  a  particular  day,  grants^ 
&C.9  to  Darby,  trustee  as  aforesaid,  and  to  his  heirs  and  as- 
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signs,  in  absolute  fee  simple.  After  the  habendum^  follows 
the  declaration  of  trust,  which  repeats  the  indebtedness,  and 
then  proceeds:  <*Now,  if  the  said  Daniel  Reece,  or  any  per- 
son Tor  him,  shall  on  the  said  first  day  of  January,  1834,  pay 
up  the  full  amount  of  the  said  sum  of  one  thousand  dollars 
to  the  said  Richard  H.  McGill,  then  his  this  deed  shall  be 
null  and  void,  and  of  no  effect,  and  he  the  fiaid  John  F. 
Darby,  trustee  as  aforesaid,  his  executors  or  administrators, 
shall  on  the  reasonable  Tequest  and  at  the  proper  costs  and 
charges — Daniel  Reece,  re-convey,"  &c.>  but  if  any  part  of 
the  said  sum  of  money  shall  remain  unpaid  at  the  time  afore- 
said, the  deed  provides  that  the  said  Darby  shall,  on  giving 
notice,  sell  the  premises  at  the  Court  House  at  public  auc- 
tion for  cash,  and  make  an  absolute  deed  of  conveyance  to 
the  purchaser,  vesting  in  him  an  absolute  title,  and  then  di- 
rects a  disposition  of  the  money. 

Although  there  is  one  expression  in  this  deed  character- 
istic of  a  mortgage,  yet  the  intention  of  the  parties  is  so 
manifest  not  to  make  a  mortgage,  but  to  convey  the  legal 
title  upon  a  declared  trust,  that  no  room  is  left  for  doubt  as 
to  the  true  character  of  the  conveyance.  To  refer  to  the 
various  expressions  in  the  deed  evincing  such  intention  is 
quite  unnecessary.  We  cannot  hold  this  to  be  a  mortgage, 
witiiout  saying  that  the  manifest  and  clearly  expressed  inten- 
tion of  the  parties  shall  cease  to  be  tlie  rule  of  construc- 
tion. 

The  only  remaining  question  is  whether  the  grantee 
of  the  trustee,  was  bound  to  show  that  the  conditions 
o{  the  trust  deed  had  been  complied  with.  This  precise 
question  was  decided  by  the  Supreme  Court  of  Appeals  of 
Virginia,  in  the  case  of  Taylor  v.  King^  6  Munf.  368;  and 
alfo,  in  Harris  v.  Harris^  ib.  367.  Indeed,  in  the  for- 
mer case  the  Court  went  further,  and  decided  that  the 
grantee  of  the  trustee  should  recover  in  cectment,  although 
the  jury  had  specially  found  that  the  trustee  and  purchast  r 
were  both  guilty  of  a  fraud  in  the  transfer.  We  do  not  hes- 
itate tD  agree  with  that  Court,  that  the  conveyance  passed 
the  legal  title  to  the  estate,  ana  that  it  did  not  devolve  upon 
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"the  purchaiser  to  show  the  trustee  in  making  the  sale,  had 
eompUed  with  the  conditions  specified  in  the  trust  deed.    If 
the  grantee  took  the  title  in  fraud  of  the  rights  of  any  of  the 
parties,  a  Court  of  Chancery,  within  whose  peculiar  juris- 
diction such  questions  are,  would  either  set  aside  the  sale, 
or  treat  him  as  trustee  and  compel  him  to  perform  the  trust. 
Hill  on  Trustees,  176,  188.    A  Court  of  Law  may,  indeed,    *\ 
investigate  seme  questions  of  fraud,  and  when  proved,  treat    . 
a  deed  as  a  nullity,  and  conveying  no  title,  as  where  a  party       ^ 
was  induced  to  execute  a  deed,  supposing  it  was  another 
paper,  but  in  general  it  will  not  go  behind  the  naked  legal 
title,  and  inquire  where  the  equities  are.    Even  in  cl0Be  of 
a  naked  trustee,  the  law  is  so  strenuous  for  the  legal  title, 
that  it  enables  the  trustee  to  recover  in  ejectment  against 
the  cestui  que  trust.    Read  v.  Recul^  8  Teno.  116;  Beach  v. 
Beaehy  14  Vermont,  fi8«     This  is  not  like  the  execution  of 
a  naked  power  by  an  agent  or  attorney,  and  the  authori- 
ties cited  in  such  cases  do  not  apply. 

These  are  the  only  fiaestions  argued,  and  upon  which  a 
deeision  is  desired,  ai»d  we  are  of  opinion  that  these  were 
properly  decided  by  the  Circuit  Court. 

It  is  admitted  that  the  judgment  must  be  reversed,  be- 
cause the  plaintiff  did  not  show  that  the  defendant  below 
was  in  possession,  claiming  under  the  grantees  in  the  trust 
deed. 

The  judgment  of  the  Circuit  Court  is  re  versed  with  costs, 
and  the  cause  remanded. 

Judgment  reversed. 


vou  V.  16 
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no~2&       '^"^  People  of  the  Statb  of  Illinois,  ejf  reL  William 
liMjg  McKee,  v.  Dakiel  H.  Gilmeu,  Master  in  Chantjery  for 

Pike  county. 

•^pplicaflon  for  a  Mandamus. 

The  Circuit  Co  irt,  sittinj  as  a  Court  of  ChaTicery, may  restrain,  by  ujimcticm*; 
a  Cooamissioiier  from  executing  a  decree  of  sale. 

The  duties  and  responsibilities  of  a  Commissioner  in  Chancery  under  a  decree 
of  sale  are  similar  to  those  of  a  sheriff  under  an  execution  at  Law.  Injunc- 
tions may  issue  in  the  one  ca«e  as  well  as  in  the  other,  though  the  desired  end 
mi^t  generally  be  accomplished  by  a  motion  in  tRe  original  case.  The  Id- 
terest  of  third  persons,  however,  might  interrene,  or  new  rights  or  equities 
arise,  which  would  render  a  resort  to  Chancery  necessary  in  order  to  a  fair 
examination  and  protection  of  their  rights. 

A  Commissioner  in  Chancery  has  no  right  to  inquire  whether  an  injunctioD  is^ 
sued  against  him  was  properly  sued  out,  but  must  obey  its  mandate. 
•  'A  mandamus  can  only  be  issued  to  compel  a  party  to  act  when  it  was  bis  duty 

to  act  without  it. 

The  Circuit  Court  cannot,  in'a  proceeding  by  injunction  of  a  decree,  inquire  into 
the  ri^ts  of  parties  existing  antecedent  to  the  time  when  the  case  was  s^^ 
for  a  bearing,  and  which  might  have  been  presented  at  that  time. 

Application  for  a  mandamus.  The  following  are  copies 
of  the  notice  served,  and  of  the  application  to  the  Supreme 
Court : 

Jackson vQle,  December  1st,  1848. 
Murray  McCoanell,  Esquire, 

Sir: 

You  will  please  to  take  notice  that  at  the  December  term 
1847,  of  the  Supreme  Court  of  the  State  of  Illinois,  in  the 
case  of  William  McKee,  (myself)  executor  of  Jesse  McKee, 
deceased,  complainant  in  Chancery  v.  John  Manchester, 
Thomas  Manchester,  Mark  W.  Delahay,  Holaway  W.  Van- 
syckle,  James  A.  McDougall,  Murray  McConnell  (yourself), 
John  Mathews,  George  N.  Manchester,  and  George  Dewell, 
defendants,  the  said  Court  partially  reversed  the  decree  that 
was  recorded  in  said  cause  at  the  September  term,  1844,  of 
the  Circuit  Court  of  Pike  county,  in  said  State,  and  remanded 
said  cause  with  directions  to  the  said  Circuit  Court,  <Ho 
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render  a  decree  and  proceed  consistently  with  the  princi- 
ples of"  the  Opinion  rendered  in  said  cause  by  said  Su- 
preme   Couft.      That  said   cause   was  so  remanded,  and 
reviewed  in  the  name  and  style  of  "William  McKee,  execu- 
tor of  Jesse  McKee,  deceased,  complainant  in  Chancery  v, 
Mariah  Manchester,  Julia  Manchester,  Mary  Adeline  Man- 
chester, and  Thomas  Collins  Manchester,  heirs  at  law  of 
John  Manchester,  deceased,  John  Mathews,  administrator  of 
said  deceased,  and  in  his  (the  said  John  Mathews,)  own 
right,  Thomas  Manchester,  George  N.  Manchester,  George 
Dewell,  Mark  W.  Delahay,  Hofaway  W.  Vansyckle,  Murray 
McConnell,  and  James  A.  McDougall,  defendants,"  at  the 
April  term,  1848,  of  the  said  Circuit  Court  and  a  decree  was 
rendered  by  said  Court  on  the  8th  day  of  April,  1848,  con- 
sistent with  the  determination  of  said  Supreme  Court,  in  the 
premises,  and  appointing  and  requiring  Daniel  H.  Gilmer  as 
Special  Commissioner,  to  sell  and  convey  on  twenty  days' 
notice,  of  &c.  for  cash  all  the  right,  title  and  interest,  of  said 
defendants  of,  in  and  to  certain  real  estate,  set  forth  in  said 
decree,  if  they,  or  some  of  them,  should  not  in  ninety  days 
pay  to  said  Commissioner,  the  sum  of  two  thousand,  six  hun- 
dred and  seventeen  93-100  dollars,  ($2617-93  cents,)  with 
interest  from  April  8th,  1848,  at  the  rate  of  six  (6)  per  cent, 
and  costs  of  said  suit.     That  said  defendants  have  not,  nor 
hath  either  of  them  paid  any  part  of  said  sum  of  mpney  or 
costs.     That  you  on  the  7th  of  July,  1848,  filed  a  bill  in 
Chancery  against  the  said  John  Mathews,  Thomas  Hollow- 
bush  and  Augustus  R.  Burbank  in  the  said  Circuit  Court, 
and  that  on   the  sixth  day  of  the  September  term,  1848,  of 
said   Court,  you  amended  your  said  bill,  and  obtained  an 
order  from  the  Judge  of  said  Court,  restraining  and  enjoin- 
ing the  execution  of  the  decree  last  aforesaid.    That  I,  by 
my  solicitor,  David  A.  Smith,  on  the  same   day,  in  said 
Court,  and  to  use  of  the  said  Thomas  Hollowbush,  Augustus 
R.  Burbank,  and  John  Mathews,  submitted  a  motion  for  a 
peremptory  order  upon  the  said  Special  Commissioner  to 
execute  the  decree  aforesaid,  to  proceed  forthwith  on  twenty 
days'  notice  to  sell  the  property  described  in  the  decree, 
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notwithstanding  your  said  injunction.  That  said  motion  was 
overruled,  and  I,  by  my  said  solicitor,  excepted  to  the  opin- 
ion of  said  Court  in  overruling  said  motion.  That  on  the 
third(3rd)day  of  the  next  term  of  the  Supreme  Court  of  said 
State,  to  be  holden  for  the  Second  Division  of  said  State  at 
Springfield  on  the  eighteenth  inst,  I  shall,  by  my  solicitor,  file 
a  petition  to  said  Court,  accompanied  with  the  just,  full  and 
true  transcript  of  the  records  and  proceedings  aforesaid  duly 
certified,  and  there,  or  as  soon  thereafter  as  I  can  be  heard 
by  my  counsel,  shall  move  said  Court  on  said  petition  to 
grant  a  peremptory  mandamus  to  the  said  Special  Commis- 
sioner, requiring  him  to  execute  said  decree  by  sale  of,  &c. 
as  aforesaid,  or  a  peremptory  mandamus  to  the  Judge  of  the 
said  Circuit  Court,  requiring  him  to  order  the  said  Special 
Commissioner  so  to  execute  said  decree,  or  for  such  other 
or  further  order  as  the  Supreme  Court  has  power  and  au- 
thority to  make  in  the  premises,  to  secure  the  supremacy  of 
law,  by  carrying  into  complete  execution  its  determination 
in  tM  matter  aforesaid,  according  to  the  laws,  customs  and 
usages  of  this  State,  and  according  to  the  rules  and  princi- 
ples of  the  Common  Law. 

If  you  please,  you  will  appear  and  resist  the  matter  and 
things  proposed  in  the  premises. 

Very  respectfully  youi s, 

William  McKee, 
executor  of  JohnMoKee,  deceased, 
by  his  solicitor, 

D.  A.  Smith. 

Jacksonville,  December  2d,  A.  D.  1848. 
I  served  Murray  McConnell,  Esq.,  with  a  copy  of  the  fore- 
going notice.  (Signed)  David  A  Smith. 

State  of  Illinois,  ss. 

To  the  Honorable,  the  Judges  of  the  Supreme  Court  of 
said  State  sitting  at  Springfield  for  the  Second  Division  of 
aaid  StatOy  December  term,  A.  D.  1848. 

In  the  name  of  the  People  of  the  State  of  lUinoia,  William 
McKee,  the  person  referred  to  in  the  foregoing  annexed  no- 
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tice  respectfully  relates  and  shows  to  your  Honors,  that  he 
brings  here  into  Court,  and  prayai  that  the  same  may  be 
taken  as  a  part  of  this  petition,  just,  full  and  true  transcripts 
of  the  records  and  proceedings  referred  to  in  said  notice, 
marked  Exhibit  (A);  that  the  facts  stated  in  said  notice  are 
true,  and  asks  that  the  said  notice  may  be  considered  and 
treated  as  a  part  of  this  petition.  He  states  that  a  copy  of 
said  notice  was  duly  served  upon  Murray  McConnell,  Esq., 
the  person  referred  to  in  said  notice,  on  Saturday,  the  2d  day 
of  December,  A.  D.  1848.  That  the  course  which  he  is  pur- 
suing in  the  premises  to  defeat  and  undermine  the  Opinion  of 
this  Honorable  Court,  as  the  Courf  of  last  resort,  rendered 
as  aforesaid,  is  unprecedented,  unjust,  extra-judicial,  vexa- 
tious and  oppressive,  and  that  if  such  a  practice  is  tolerated 
by  this  Honorable  Court,  that  in  no  case  can  its  decision  put 
an  end  to  strife,  if  a  party  whose  rights  have  been  fully  and 
finally  determined  upon  by  it,  can  successfully  resort  to  such 
shifts  and  expedients  as  the  said  Murray  McConnell  is  at- 
tempting to  perpetrate  in  the  premises.  That  the  said 
Daniel  H.  Gilmer,  Special  Commissioner,  is  a  resident  of  the 
said  county  of  Pike,  and  ready  and  willing,  but  for  the  re- 
straining order  of  injunction  so  irregularly  and  improperly 
obtained  as  aforesaid  by  the  said  Murray  McConnell,  to  ex- 
ecute the  decree  obtained  as  aforesaid  in  favor  of  your  rela- 
tor, at  the  April  term,  1848,  of  the  said  Circuit  Court  of 
Pike  county,  pursuant  to  the  principles  of  the  Opinion  of  this 
Honorable  Court  rendered  as  aforesaid ;  that  the  said  Mur- 
ray McConnell  is  endeavoring  to  evade  the  execution  of  said 
decree  (to  which  he  is,  and  was  a  party  as  aforesaid,)  by  mat- 
ters which  transpired  long  before  said  decree  was  rendered, 
and  which  he  ought  to  have  pleaded  and  relied  upon  in  the 
cause  in  which  said  decree  was  rendered.  That  the  said 
Circuit  Court  in  the  said  injunction  suit  of  the  said  Murray 
McConnell  had  no  rightful  cognizance  of,  or  jurisdiction  of 
the  said  decree  to  restrain  or  impede  its  due  and  prompt 
execution.  Forasmuch  then  as  your  relator  is  utterly  without 
redress  in  the  premises  unless,  &c.,  he  prays  your  Hon- 
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ors  for  the  relief  that  he  has  notified  the  said  Murray  Mo« 
Conuell  that  he  (your  relator,)  will  ask  for,  and  which  is  par-^ 
ticularly  indicated  in  said  notice,  and  as  in  duty  bound  your 
relator  will  ever  pray,  &,c. 

The  People  of  the  State  of  Illinois^ 
*ex  relatione  William  McKee> 
by  his  solicitor, 

David  A.  Smiths 

State  of  Illinois,  >  o  i. 
Sangamon  Co.,  )    ^  ' 

This  day  appeared  before  the  undersigned,  Clerk  of  th» 
Supreme  Court  of  s^id  State  for  the  Second  Division,  David 
A.  Smith,  who  made  oath  in  due  form  of  law,  that  the  forego- 
ing notice  and  petition  are  true  in  substance  and  fact,  and 
that  he  served  Murray  McConnell,  Esq.  with  a  copy  of  said 
notice  on  the  2d  inst 

David  A.  Smith. 

Sworn  to  and  subscribed  before  me  as  above,  the  20th  daj 
of  December,  A.  D.  1848. 

W.  B.  Warren,  Clk. 

Z>.  j9.  Smithy  for  the  relator,  cited  the  following  authori- 
ties: Rev.  Stat,  title, « Cowr/V' §  7;  11  Peters,  173;  12  do- 
343;  491,  493,-  1  Blackf.  165;  2  Pick.  419;  10  do.  244;  20 
do.  495;  21  do.  259;  18  Wend.  79;  20  do.  668;  4  Ark.  302; 
2  Ala.  519. 

M,  McConnell  resisted  the  application. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  In  pursuance  of  a  mandate  from  this  Court, 
the  Circuit  Court  of  Pike  county  entered  a  decree  in  the 
case  of  the  present  relator  against  Thomas  Manchester  and 
others,  reported  in  4  Gilman,  51 1,  directing  that  the  defend- 
ants, or  some  of  them,  within  ninety  days,  should  pay  to  the 
complainant  the  sum  of  $2617*93,  and  interest;  and  in  de- 
fault thereof,  the  present  defendant,  who  was  thereby  ap- 
pointed a  Commissioner  for  that  purpose,  should  sell  the  lands 
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ia  the  decree  mentioned,  and  withv  the  proceeds  pay  that 
amount.  Afterwards,  McConnell,  one  of  the  defendants  in 
that  bill,  as  to  whom  it  was  taken  as  confessed^  filed  his  bill  in 
that  Court,  showing  that  McKee  had  transferred  his  interests 
under  that  decree  to  John  Mathews,  Thomas  HoUowbush 
and  Augustus  B.  Burbank;  that  he  had  offered  to  pay  Mc- 
Kee the  amount  of  the  decree,  who  refused  to  receive  it  for 
the  reason  that  he  had  assigned  as  above  stated;  that  he 
had  then  applied  to  D.  A.  Smith,  solicitor  for  the  assignees, 
by  whom  he  was  informed  that  they  would  not  receive  the 
money,  but  denied  the  right  of  the  complainant  to  pay  the 
same,  and  insisted  upon  a  sale  of  the  premises.  McConnell 
claims  to-be  the  owner  of  the  land^  and  avers  that  the  as- 
signees of  McKee  are  indebted  to  him  tn  a  much  larger  sunk 
than  the  amount  of  the  decree,  for  work,  and  timber  taken 
from  the  land,  and  otherwise  on  account  of  the  enjoyment  of 
the  premises,  in  the  possession  of  which  they  had  been  since 
183 1,  and  that  they  were  insolvent.  The  bill  prays  for  an 
injunction,  and  that  the  complainant's  claim  against  the  as- 
signee may  be  set  off  against  the  amount  due  them  under  the 
decree.  An  injunction  was  issued  by  the  Circuit  Court,  re- 
straining the  Commissioner  from  going  on  with  a  sale  of  the 
lands.  That  bill  has  not  been  brought  to  a  hearing,  nor  has 
the  injunction  been  dissolved.  A  motion  was  made  in  the 
Circuit  Court  in  the  name  of  McKee,  the  complainant  in  the 
first  bill,  for  an  order  on  the  Commissioner  to  go  on  and  sell 
the  property^  notwithstanding  the  injunction,  which  was  de* 
nied.  This  application  is  now  made  here,  for  a  mandamus 
against  the  Commissioner,  commanding  him  to  proceed  with 
the  sale,  or  against  the  Circuit  Court  commanding  it  to  make 
such  an  order  as  was  applied  for. 

As  that  decree  in  the  Circuit  Court  was  entered  in  pur- 
suance of  a  mandate  from  this  Court,  it  could  not  be  appeal- 
ed from,  but  was  final  and  eonclusive  upon  all  of  the  parties 
as  they  were  adjudicated  upon  and  determined  by  this  Court. 
In  effect,  the  decree  was  the  same  as  if  it  had  been  entered 
up  here ;  and  this  Court  would,  by  mandamus^  compel  the 
the  Circuit  Court  not  only  to  enter  such  decree  as  it  had  di- 
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reeled,  but  to  enforce  and  execute  it,  nor  could  iU  execu-^ 
tion  be  interfered  with  or  obstructed,  either  by  that  or  anj 
other  Court,  any  more  tha»  a  direct  decree  of  this  Court.  It 
was,  in  fact,  a  decree  of  this^  Court  promulgated  through  the 
Circuit  Court. 

The  main  question  in  this  ease  is  one  of  jurisdictioni 
Could  the  Court  of  Chancery,  under  any  circumstances,  re- 
strain, by  injunction,  the  Commissioner  from  making  the  sale 
contemplated  by  the  decree?     If  it  could  restrain  that  sale 
under  any  given  circumstanees,  then  its  jurisdiction  to  con^ 
trol  the  acts  of  the  Commissioner  in  that  respect,  is  estab- 
lished.   That  such  jurisdiction  existed,   we  entertain  no- 
doubt.     The  order  of  sale  was  only   conditional.    If  the 
money  was  paid  by  any  of  the  defendants,  then  the  demand' 
of  the  complainant  was  satisfied^  and  the  decree  accomplish- 
ed, and  no  authority  for  the  sale  remained.     Indeed,  many 
circumstances,  subsequent  to  the  decree,  might  have  arisen 
which  would  have  rendered  a  sale  improper  and  unjust.    The 
duties  and  responsibilities  of  the  Commissioner  under  the  de- 
cree were  very  similar  to  those  of  the  sheriff  with  an  exe- 
cution at  law,  and  nothing  is  more  common  than  to  restrain 
him,  by  injunction,  from  proceeding  in  a  particular  way  or 
to  a  certain  extent ;  and  it  would  be  the  same  whether  the 
execution  issued  from  this  or  from  a  Circuit  Court.    In  that 
case,  as  well  as  in  this,  the  object  might  be  accomplished  in 
most  instances  by  a  motion  in  the  original  cause;  yet,  some- 
times, the  interest  of  other  persons  might  intervene,  or  new 
rights  or  equities  arise,  which  would  render  it  necessary  to 
resort  to  a  Court  of  Chancery  to  have  them  fully  examined 
and  duly  protected.     So  long  as  the  improper  action  of  the 
Commissioner  under  the  decree  might  be  controlled  by  in- 
junction, he  could  not  treat  it  as  a  nullity,  beeause  it  might 
have  been  imprudently  issued.     He  had  n&  right  to  iaquire 
whether  a  proper  case  was  made  for  the  injunction  or  not. 
Being  subject  to  the  jurisdiction  and  control  of  the  Court,  he 
was  bound  to  obey  its  order  without  further  inquiry. 

As  it  was  the  duty  of  the  Commissioner  to  obey  the  injunc- 
tion, we  cannot  compel  him  to  violate  it    A  mandamui  caa 
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only  be  issued  to  compel  a  party  to  act  when  it  was  his  duty 
to  act  without  it.  It  confers  upon  him  no  new  authority. 
We  cannot  look  into  the  injunction  bill  to  see  whether  a 
proper  case  was  made  or  not.  The  orders  made  in  that 
cause  are  not  before  us  for  revision.  We  can  neither  re* 
verse  nor  affirm  them  now.  They  must  continue  in  force  till 
they  ar6  vacated  by  the  Circuit  Court,  or  are  reversed  on  ap* 
peal  or  writ  of  error,  if  the  Court  had  any  authority  to  make 
them.  We  have  already  seen  fiiat  a  case  might  have  been* 
made  authorizing  the  injunction,  and  that  we  cannot  now  in*' 
quire  whether  an  error  was-  committed  in  awarding  it.  The- 
Circuit  Court  could  not  inquire  into  the  rights  of  the  parties 
existing'antecedent  to'the  time  when  that  suit  was  set  for  hear- 
ing and  which  might  have  been  presented  there,  for  those  were 
irrevocably  fixed  by  the  decision  of  this  Court;  but  rights  ac- 
cruing subsequently,  which,  of  course,  could  not  have  been 
passed  upon  or  presented  in  the  former  suit,  were  proper  for 
its  consideration,  and  an  injunction  restraining  th«  sale  may 
have  been  necessary  for  the  protection  of  those  rights.  In 
this,  the  process  of  injunction  was  no  more  liable  to  abuse 
than  in  matiy  other  cases. 
The  2LpplicAtion'{oT  Si  mandamus  must  be  denied  with  costs* 

against  the  relator* 

•Application  denied. 
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Watson  et  af.y  defendants  in^  error. 

j^rror  to  Mams. 

It  is  erroneous  to  render  judgment  by  nil  didt  against  a  defendant  wtio  has  filed' 
a  demorrer  to  the  declaration,  when  the  same  femaiiis  unanswered  and  not 
disposed  of  in  any  way,  and  be  has  not  taken  any  subsequent  step  in  the 
cause  amounting  to  a  waiver  of  the  demurrer. 

ArTACtTMENT,  in  the  Adams  Circuit  Court,  brought  by  the 
Jefendantis  in  error  against  the  plaintiffs  in  error. 

Several  motions  were  made  in  the  Circuit  Court  and  duly 
disposed  of.  Steelman  then  filed  with  the  Clerk  a  special 
demurrer'  to  the  deolaration.    At  the  October  term,  1848, 
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the  Hon.  Norman.H.  Purple  presiding,  when  the  cause  was 
called  for  trial,  one  of  the  defendants'  counsel  stated  ia  sub- 
stance, that  he  believed  they  w.ould  have  nothing  further  to 
do  with  the  case.  A  jury  was  then  called  to  assess  the 
plaiatifii'  damages  in  open  Court.  While  the  jury  was 
being  called,  another  of  the  defendants'  counsel  came  into 
Cx>urt  and  without  consultation  with  the  former,  proceeded 
to  put  questions  to  the  witness  or  witnesses,  both  counsel 
being  in  Court.  The  jury  assessed  the  plaintiffs'  damages 
at  $814*20,  upon  which  the  Court  rendered  a  judgment  in 
the  usual  form  in  cases  of  attachment. 

T,  Ford,  and  C.  Ji,  Warren  «•  O.  C.  Skinner,  for  the 
plaintiffs  in  error. 

O.  H,  Browning  tc  •^.  Buslinell,  and  yf.  Williams  <• 
C.  B.  Lawrence,  foj  the  defendants  in  error. 

The  defendants  waived  .the  demurrer  by  appearing  subse- 
quently and  saying  nothing  ia  bar  of  the  action.  It  was  an 
express  waiver* 

Going  to  trial  without  objection  is  a  waiver  of  a  discon^ 
tinuance.  Wells  v.  Masun,  4  Scam.  .84,  88;  Curley  v. 
Shropshire,  2  Ala.  66. 

If  the  defendant  demurs  and  then  pleads  to  the  whole  decla- 
ration, the  plea  waives  the  demurrer.  Gribbsley  v.  JSTance, 
3  Ala.  347;  Snyder  v.  Gaither,  3  Scam.  92;  ^Wilcox  v. 
Woods,  ib.  62  j  or  demurs  to  a  plea  and  then  goes  to  trial 
without  having  the  demurrer  disposed  of,  the  demurrer  and 
plea  are  waived.  Evans  v.  Gordon,  8  Porter,  142^  Whi- 
ting V.  Cochran,  9  Mass.  503. 

Where  no  issue  in  fact  appears  of  record,  if  the  parties 
appear  and  submit  the  same  to  a  jury,  the  want  of  issue  is 
waived.  JV*avigation,  6'C.  v.  Scheffet^ler,  5  Ala.  493,  498^ 
Boss  V.  Beddick,  1  Scam.  73;  Brazzle  v.  Usher,  Bre.  14. 

Our  statute  places  this  case  of  judgment  by  nil  dicit  on 
the  same  footing  as  if  the  judgment  had  been  rendered  .under 
a  verdict.  If,  in  this  case,  the  party  had  put  in  the  general 
issue,  or  had  gone  to  trial  without  any  plea  filed,  the  demur* 
rer  would  have  b^en  waived,  and  he  .could  not,  .cus  we  .Kdy# 
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Meen,  have  assigned  this  for  error.  It  is  the  fault  of  the 
party  that  the  demurrer  was  not  acted  on,  and  his  appear- 
ing at  the  calling  the  cause  for  trial,  and  saying  nothing  in 
bar  of  the  action,  was  a  virtual  waiver  of  the  demurrer,  and 
was  calculated  to  lull  the  other  party  into  security,  and  he 
is  thus  not  entitled  to  the  interference  of  the  Court.  This 
Court  has  already  treated  similar  cases  as  cured  by  the 
statute.  Rev.  Stat.  49,  §  6;  ib.  61,  §  11;  Brazzle  v.  Usher^  • 
Bre.  14;  Peltier  v,  Briitm^  4  Blackf.  502;  Johnson  v.  Jack^ 
soHy  1  Wend.  284;  Evans  v.  Whitmore^  12  Johns.  353. 

By  appearing  and  pleading  to  the  action,  the  defendant 
waives  all  exceptions  to  the  form  or  regularity  of  the  writ, 
50  that  the  defendant  cannot  then  move  to  set  aside  proceed- 
ings for  the  non-compliance  with  the  requisitions  of  the 
Attachment  Law  of  South'  Carolina.  3  U.  S.  Dig.  194,  § 
778;  ih.  169,  §  101. 

Where  a  plea  of  abatement  is  overruled,  a  plea  to  the  mer- 
its waives  all  exceptions  to  such  ruling.  3  U.  S.  Dig.  166, 
§  780. 

An  inquisition  of  damages  taken  upon  a  default,  is  a  ver- 
dict within  the  meaning  of  the  law.  •Anderson  v.  Sempkj 
a  Gilm.  465. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  We  should  not  regret  it,  if  we  could  concur 
with  the  very  ingenious  argument  of  the  counsel  for  the  de- 
fendants in  error,  yet  we  are  constrained  to  the  conclusion, 
that  it  WHS  error  in  the  Circuit  Court  to  render  judgment  by 
nil  dicit  against  the  defendant  Steelman,  when  he  had  a  de- 
^  murrer  in  to  the  declaration  unanswered  and  undisposed  of 
in  any  way,  and  when  he  had  taken  no  step  in  tlie  cause 
subsequently,  whereby  he  might  have  waived  the  demurrer. 
There  is  no  doubt  that  neither  the  Court  or  the  plaintiffs' 
counsel  was  aware  of  the  demurrer  being  upon  the  liles;  still 
the  record  shows  it  was  there,  and  it  was  error  to  proceed 
to  judgment  without  disposing  of  it. 

The  judgment  is  reversed  with  costs,  and  the  catis^  re-* 
maoded  for  further  proceedings. 

Judgment  reversed^ 
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EzEKiEL  Walters,  appellant,  v.  James  Short,  appellee. 

^peal  from  Brown. 

The  rule  is  well  settled  in  England  and  in  many  of  the  Courts  of  this  country^ 
diat  it  is  Incumbent  on  the  party  offering  in  evidence  an  instrument  which 
appears  to  have  been  altered,  to  explain  such  alteration,  and  that  in  the  ab- 
sence of  all  evidence,  either  from  the  appearance  of  the  instrument  itself,  or 
otherwise,  to  show  when  the  alteration  was  made,  it  must  be  presumed  to 
have  been  subsequent  to  the  execution  and  delivery  of  the  instrument 

W.  made  an  instrument  in  writing  promising  .to  deliver  cattle  to  a  certain 
amount  at  the  residence  of  S.,  but  to  whom  they  were  to  be  delivered, 
and  how  the  paper  came  to  the  hands  of  S.  it  did  not  appear :  Hddy  that  it 
was  not  a  note  within  the  statute,  and  that  it  would  not  be  assignable  under 
the  statute;  A«U,  also,  that  not  being  a  note  under  the  statute,  nor  by  the 
Common  Law,  it  did  not  imply  a  consideration;  AeU,  further,  that  when  it  was 
ascertained  by  proof  to  whom  it  wus  given,  it  amounted  at  most  but  to  a 
special  contract  between  the  parties,  and  that,  to  authorize  a  recovery  upon 
it,  S.  was  bound  to  prove  a  consideration  dnhort  the  instrument  as  well  as 
that  it  was  given  to  him. 

This  suit  was  originally  instituted  before  a  justice  of  the 
peace  of  Brown  County,  by  the  appellee  against  the  appel- 
lant, when  a  judgment  was  rendered  for  the  defendant.  The 
plaintiff  appealed  to  the  Circuit  Court,  and  at  the  April  term, 
1848,  the  Hon.  Norman  H.  Purple  presiding,  the  cause  was 
tried  by  the  Court,  and  judgment  rendered  for  the  plaintiff 
for  $8000  and  costs. 

A  copy  of  the  instrument  sued  on  is  set  forth  in  the  Opin- 
ion of  the  Court 


R.  S.  Blackwellj  for  the  appellant. 

The  fraudulent  alteration  of  a  written  instrument,  in 
a  material  part,  by  a  party  claiming  an  interest  under  it, 
avoids  the  instrument,  and  no  action  can  be  maintained  upon 
it  by  the  party  who  made  the  alteration;  upon  the  principle 
that  '^no  man  shall  be  permitted  to  take  the  chance  of  com« 
raiitting  a  fraud  without  running  any  risk  of  losing  by  the 
event,  when  it  is  detected.'*  Bre.  130;  Wheelock  v:  Free- 
man,  13  Pick.  165;  Master  v.  Miller ^  6  T.  tl.  320;  Johnson 
V.  U,  S.  Banky  2  B.  Mon.  310. 
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Whether  an  alteration  has  been  made  in  an  instrument  or 
not,  is  a  question  of  fact  for  a  jury.  SteePs  Lessee  v*  Speti" 
eery  1  Peters,  660. 

Alteration  in  the  sum  due  by  a  contract  is  a  material  al- 
teration. Bro.  130.  Whether  it  is  a  material  alteration  or 
not,  is  a  question  of  law,  to  ber  determined  by  the  Court* 
S.  C.  1  Peters,  660. 

When,  by  whom,  and  under  what  cireumstances  the  alter- 
ation was  made,  are  also  questions  of  fact  for  the  considera- 
tion of  a  jury. 

When  an  instrument  appears  upon  its  face  to  have  been 
altered  in  a  material  part,  it  is  incumbent  on  the  party  who 
offers  it  as  evidence  to  explain  the  alteration. 
*<If  an  alteration,  like  that  which  appears  to  have  been  made 
in  this  case,  can  be  shown  to  have  been  made  honestly,  if  it 
can  be  reasonably  accounted  for,  as  done  under  mistake  or 
misapprehension,  or  with  the  assent  of  the  plaintiff  in  error, 
it  should  not  operate  to  avoid  the  obligation;  but,  on  the 
other  hand,  if  fraudulently  done,  and  with  a  view  to  gain 
any  improper  advantage,  it  is  right  and  proper  that  the  de- 
fendant in  error  should  wholly  lose  his  remedy  upon  the  in- 
strument."   Adorns  V.  jPrye,  3  Mete.  108. 

In  the  absence  of  evidence  to  the  contrary,  the  law 
presumes  that  the  alteration  was  fraudulently  made,  after 
the  execution  and  delivery  of  the  instrument.  2  Thomas' 
Coke,  232,  marginal  and  188,  top  paging;  10  S.  &  R.  64, 
170;  1  Tomlin's  Law  Die.  624;  1  Bouv.  Law  Die.  633;  2 
Black.  Com.  308;  Bull.  N.  P.  268;  2  Stark.  £v.  272,  N.  /.; 
ib.  273,  and  N.  jf.;  1  Leigh's  N.  P.  667;  Humphreys  v. 
Chiitlauy  13  New  Hamp.  386;  TedUe  v.  DiU,  2  Kelly,  128, 
133;  MiUkken  v.  Beauehampy  2  MUl.  Law  Rep.  290,  cited 
in  2  Phil.  Ev.  6,  Hill  &  Cowen's  note,  17;  Jackson  v.  Os^ 
barney  2  Wend.  666;  Herrick  v.  Makn^  22  Wend.  388; 
Hills  V.  BameSy  11  New  Hamp*  396;  Bowers  v.  JeweUy 
8  do.  643;  Johnson  v.  Duke  qf  Marlboroughy  3  Eng.  Com. 
Law  R.  360;  Bishop  v.  Chambrey  14  do.  207;  Hinman  t. 
IHekinson^  16  do.  409;    Tc^lor  r.  Mosekjfy  26  do,  393; 


254  SPRINGFIELD. 


Walters  v.  Short. 


Desbrow  v.  Weatherby^  ib.  636;  Knight  v.  Clements^  35  do. 
377;  Clifford  v.  Parker^  40  do.  687;  Prevost  v.  Gfa/y,  1 
Peters'  C.  C.  R.  364;  Headman  v.  Bratten^  2  Harrington, 
396;  Davis  v.  Jenneyj  1  Mete."  221;  Gi/&//  v.  Swca/,  1 
Gilm.  475;  Morris^  Lessee  v.  Vanderen^  1  Dall.  67;  J^ew^ 
ell  V.  Maybury^  3  Leigh,  350;  Aft//i?  v.  Starr ^  2  Bailey,  359; 
Railroad  Bank  v.  Lane,  7  Howard's  (Miss. )  R.  414;  Wilson 
V.  Henderson^  9  Smeedes  &  Marshall,  375;  Cariss  v.  Ta/- 
fersally  40  En^.  Com.  Law  R.  677. 

There  are  other  circumstances,  independent  of  the  legal 
prei^umption,  which  rerider  the  instrument  suspicious: 

1.  The  instrument  shows  upon  it  face  a  want  of  that  de- 
liberation which  usually  attends  the  execution  of  written 
contracts,  inasmuch  as  three  different  and  distinct  under- 
standings are  created  by  the  iustroment,  and  it  is  fair  to 
presume  that  parties,  in  reducing  the  evidence  of  their  con- 
tracts to  writing,  would  have  agreed  upon  the  extent  and 
terms  of  the  obligation  before  the  execution  of  it,  especially 
as  the  undertaking  which  is  interlined  is  identicsd  in  char- 
acter with  the  one  first  recited. 

2.  The  instrument  must,  in  order  to  its  validity,  have 
been  delivered  to  the  plaintiff;  he  brings  an  action  upon  it, 
and  it  is  fair  to  presume  that  he  has  always  had  possession 
of  it. 

3.  The  alteration  is  material,  and  increases  the  liability 
of  the  defendant. 

4.  Special  pleadings  not  being  required  or  even  tolerated 
in  justices'  courts,  the  affidavit  of  the  defendant  put  in 
issue  the  identity  of  the  instrument  sued  on,  and  devolved 
on  the  plaintiff  below,  the  obligation  to  explain  satisfactorily 
the  interlineation  appearing  on  the  face  of  the  instrument. 
Rev.  Stat.  319,  §  31;  ib.  325,  §  66;  Esp.  Ev.  129, 130;  Bre.  130. 

Even  this  was  unnecessary.  1.  An  alteration  operates 
as  a  discharge  by  matter  subsequent  to  the  execution  of 
the  note;  hence,  it  was  not  necessary  to  deny  the  execution 
by  oath.  Henderson  v.  Wilson^  6  Howard's  (Mis8.)R. 
«9,  90. 
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2.  An  action  at  Law  must  be  brought  by  the  person  who 
has  the  legal  interest  in  tl^e  cause  of  action.  The  parties  to 
a  contract  are  the  persons  in  whom  the  legal  interest  in  the 
subject  of  it  is  deemed  to  be  vested,  and  who  therefore  must 
be  the  parties  to  the  action  which  is  instituted  for  the  pur- 
pose of  enforcing  it,  or  recovering  damages  for  its  violation. 
Where  it  is  not  expressly  stated  to  whom  the  promise  is 
made,  the  general  principle  is,  that  it  is  deemed  to  be  made 
to  the  person  from  whom  the  consideration  of  the  promise 
proceeded.  -  Treat  v.  Stanton^  14  Conn.  446. 

Where  a  written  instrument  doe^  not  show  upon  its  face 
to  whom  it  is  payable,  no  action  will  lie  upon  it  without 
proof  of  title  in  the  person  who  brings  the  action.  Bre.  2, 
155;  Peniston  v.  fVall,  adm'r,  3  J.  J*  Marsh.  37;  Brown 
T.  Oiimanj  13  Mass.  158;  Douglass  v.  Wiikeson^  6  Wend. 
643. 

3.  There  being  no  payee  or  obligee  named  in  this  instru- 
ment, it  is  not  a  promissory  note,  or  instrument  in  writing 
within  the  meaning  of  our  statute.  Therefore  it  is  not  evi- 
dence of  a  consideration,  and  plaintiff  must  prove  one,  or  he 
eannot  recover.  Rev.  Stat.  384,  §§r  3,  4;  1  Scam.  207; 
Jtrome  v.  Whitney ^^  7  Johns.  320;  Saxton  v.  Johnson^  10 
do.  418;  Rann  v.  Hughs^  7  T.R.  360,  note;  Cuok  v. 
Bradley^  7  Conn.  57;  Beverkys  v,  HolmeSj  4  Munf.  95; 
Peopk  V.  ShuUy  9  Cowen,  778;  Bruneit  v.  Biseoe^  4  Johns. 
235. 

S.  T,  Logan,  for  the  appellee,  commented  on  the  author- 
ities cited  by  the  counsel  for  the  appellant,  and  cited  the 
following:  1  Greenl.  £v.  629,  and  note  to  the  same;  1  Mete. 
fi23;  13  Maine,  386 ;  6  Ala.  707  ;  20  Maine^  337 ;  11  Conn. 
631. 


The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.    Short  sued  Walters  before  a  justice  of 
tiie  peace  upon  the  following  instrument  in  writing,  to  wit : 
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•'  Brown  CH7  April  the  Ui  1847 

Agaioit  the  tenth  day  of  July  next..  I  promise  to  deliver  alt  ihm 
reiidenoe  of  Jamei  Short,  Fifty  doUari  worth  of  good  cattle,  to  be 

two  years  old  past,  not  more  than  two  shall  be  heifers,  any  num* 

»  thirty  dollars  wprth  of  saleable  .cattle 

ber  above  the  fifty  dollars  worth  will  be  reoeived  on  the  horse  debt 
shall  be  delivered  aWe  the  fifty  $5  worth, 
ell  to  be  saleable  oaUle.  Ezekiel  Walters^' 

The  words  <Hhirty  dollars  worth  of  saleable  cattle  shall  he 
delivered  above  the  fifty  $6  worth''  were  interlined  as 
above.  The  jastice  gave  judgment  in  favor  of  Walters  for 
costs.  Short  appealed  to  the  Circuit  Court,  where,  by  con- 
sent, the  case,  was  tried  by  the  Court  without  the  interven- 
tion of  a  jury.  Short  offered  in  evidence  the  instrument  of 
writing  sued  upon,  the  execution  of  which  was  denied  by 
Walters  on  oath,  whereupon  witnesses  were  called  who 
proved  the  signature  of  Walters  to  the  instrument  to  be 
genuine,  which  he  also  admitted.  This  was  all  the  evidence. 
The  Circuit  Court  gave  Judgment  in  Short's  favor  for  f  83*63 
and  costs.  Waltess  moved  for  a  new  trial,  which  was  deni- 
ed, and  that  denial  is  now  assigned  for  error. 

Two  questions  arise  in  this  case : 

First  Is  it  a  presumption  of  law  that  the  interlineation 
or  alteration  of  a  written  instrument  was  made  after  its  exe- 
cution ;  and  if  so,  was  it  incumbent  on  Short,  in  this  case, 
to  explain,  by  evidence  dehors  the  writing,  the  interlinea- 
tions apparent  upon  it  ? 

Secondly •  Is  the  instrument  sued  upon  a  promissory  note^ 
or  such  a  writing  as  prima  fade  implies  a  consideration?   - 

Upon  the  first  point  there  is  a  conflict  of  the  authorities 
Some  Courts  have  held  that,  if  nothing  appears  to  the  con>» 
trary,  the  alteration  will  be  presumed  to  have  been  made 
contemporaneous  with  the  execution  of  tha  instrument* 
18  Mame,  390 ;  6  Ala.  707 ;  1  Metc«  823.  The  reason 
given  by  the  Courts  that  have  so  decided  is^  that  the  law 
will  never  presume  wrongs  and  that  to  hold  an  alteration  to 
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have  been  ii\^e  after  the  execution  of  the  instrument  would 
be  to  presume  the  holder  guilty  of  forgery.  This  reason  has 
no  foundation  in  this  State  so  far,  at  least,  as  relates  to  in- 
struments of  writing  upon  which  suits  are  brought,  or  which 
are  set  up  by  way  of  defence  or  set-off,  the  execution  of 
which,  by  the  fourteenth  section  of  the  eighty  third  chapter 
of  the  Revised  Statutes,  a  party  is  not  permitted  to  deny 
except  on  oath.  When  such  denial  is  made  on  oath,  as  in 
the  present  case,  the  law  would  presume  quite  as  great 
wfong  in  assuming  that  the  party  making  oath  that  the  in- 
strument was  not  his  had  been  guilty  of  perjury,  as  in  assum- 
ing that  the  holder  of  the  instrument  had  altered  it  after 
its  execution.  But  we  are  not  satisfied  of  the  soundness  of 
the  rule  independent  of  the  statute. 

By  the  Common  Law,  a  party  offering  in  evidence  a  writ- 
ten instrument  is  always  bound  to  prove  its  execution,  and 
as  well  might  it  be  said,  that  the  law  which  requires  such 
proof  presumes  the  holder  to  have  been  guilty  of  forgery,  as 
to  say  that  a  party  in  offering  in  evidence  a  writing  showing 
upon  its  face  that  it  had  been  altered,  was  presumed  to  be 
guilty  of  forgery  because  he  was  required  to  explain  such 
alteration.  Written  instruments  are  supposed  to  be  the  re- 
positories of  the  intentions  of  the  parties,  but  they  would 
surely  be  very  unsafe  repositories  of  such  inteations,  if  the 
party  having  possession  of  the  instrument  was  at  liberty  to 
alter  it  at  pleasure,  and  then  call  upon  the  other  party *to 
show  that  the  alteration  was  made  after  its  execution,  or 
else  be  bound  by  its  contents.  Admitting  that  a  note  has 
been  altered  after  its  execution,  how  is  the  maker  to  show 
/(hat  fact  ?  The  note  has,  of  course,  been  in  the  possession 
of  the  payee — is  often  in  his  handwriting,  and  it  will  be  a 
mere  accident  if  the  maker  can  procure  evidence  to  show 
how  the  note  was  written.  Which  is  the  more  reasonable, 
to  require  the  holder  of  an  instrument  which  has  been  alter* 
ed  to  explain  the  .alteration,  or  to  require  that  he  who  exe- 
cuted and  never  saw  it  afterwards  should  show  that  the 
alteration  had  been  made  since  its  execution  ?     It  is  eas;^ 
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for  a  party  taking  an  instrument  that  has  been  interlined  or 
altered,  to  have  the  interlineation  or  alteration  noted  in  the 
attestation  clause  so  as  to  show  its  existence  at  the  time  of 
execution,  while  it  is  very  difficult  for  a  P^rty  who  has  been 
out  of  possession  of  the  instrument  to  prove  that  the  inter- 
lineation was  made  after  he  signed  it. 

The  rule  is  w^i  settled  in  England  and  in  many  of  the 
Courts  of  this  country,  that  it  is  incumbent  onihe  party  of- 
fering in  evidence  an  instrument  which  appears  to  have  been 
altered  to  explain  such  alteration,  and  that  in  the  absence  of 
all  evidence  either  from  the  appearance  of  the  instrument 
itself,  or  othefwise,  to  show  when  the  alteration  was  made, 
it  must  be  presumed  to  have  been  subsequent  to  the  execu- 
tion and  delivery  of  the '  instrument.  11  N.  H.  396;  13  do. 
386;  6Bing.  183;  2  Manning  &  Granger,  909;  2  Har- 
rington, 396  ;  22  Wend.  393 ;  2  Kelly,  128 ;  1  Greenl.  Ev. 
§  564.  Such  we  believe  to  be  the  true  rule.  The  case  of 
Knight  V.  CiementSf  8  Adol.  &  Ellis,  216,  goes  still  farther, 
for  in  that  case  it  was  held  that  the  alteration  was  not  suffi- 
ciently explained  by  the  appearance  of  the  instrument  alone, 
upon  inspection  of  which  the  jury  had  found  that  the  alteration 
was  made  at  the  time  of  execution,  but  that  some  other  proof 
dehors^the  writing  was  necessary.  We  are  not  prepared  to 
go  that  far,  but  think  the  alteration  may  often  be  sufficiently 
explained  by  inspection  of  the  instrument  itself.  In  this  very 
case,  the  Circuit  Court  may  have  been  satisfied  from  an  in- 
spection of  the  writing,  that  the  body  of  it  and  the  interlinea- 
tions were  written  in  the  same  handwriting  and  with  the  sane 
ink,  or  that  they  were  both  in  the  handwriting  of  the  maker. 
If  so,  the  finding  of  the  Circuit  Court  upon  this  point  was 
correct.  Had  the  case  been  tried  by  a  jury,  Walters  might 
have  called  upon  the  Court  to  instruct,  that  in  the  absence 
of  any  evidence,  either  from  the  appearance  of  the  note  or 
otherwise,  as  to  when  the  interlineation  was  made,  it  must 
be  presumed  to  have  been  subsequent  to  the  execution  of 
the  instrument ;  and  if  so,  the  interlineation  being  material 
woidd  render  it  void,  -a  refusal  to  give  which  instruction 
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weald  have  been  error;  but  when  the  case  is  tried  by  the 
Court,  there  is  no  way  of  preserving  such  a  question,  as 
there  is  no  means  of  knowing  by  what  principles  of  law  the 
Court  may  have  been  guided  in  arriving  at  its  conclusion* 

Upon  the  other  point,  Jiowever,  we  think  the  judgment  of 
the  Circuit  Court  erroneous. 

A  promissory  note  is  defined  to  be  ^^a  promise  or  agree- 
ment in  writing  to  pay  a  specified  sum,  at  a  time  therein 
limited  or  on  demand,  or  dit  sights  to  a  person  therein  ti of ned^ 
or  his  order^  or  to  bearer.'^*  Chitty  on  Bills,  616.  All  notes 
must  contain  the  name  of  the  payee,  unless  payable  to  bear- 
er. Bailey  on  Bills,  22.  To  make  a  note  within  the  stsft- 
tite,  it  must  be  for  a  sum  of  money  or  article  of  personal 
property,  and  payable  to  some  person  or  persons,  who  alone 
«an  assign  the  same  by  an  indorsement  under  their  hands. 
Rev.  Stat.  384,  §§  3,  4.  The  instrument  sued  upon  is  not 
payable  to  any  person,  and  is  not,  therefore,  a  note  within 
the  statute,  nor  would  it  be  assignable  under  the  statute.  It 
is  simply  a  promise  to  deliver  cattle  to  a  certain  amount  at 
the  residence  of  Short,  but  to  whom  they  are  to  be  deliv- 
ered  does  not  appear,  nor  is  it  shown  how  Short  came  in 
f»08session  of  the  instrument 

It  would  doubtless  have  been  competent  for  Short  to  have 
shown  upon  the  trial,  that  the  instrument  was  ac^tnaliy  given 
to  him,  or  to  have  proved  circumstances  from  wljich  that 
fact  might  fairly  be  inferred,  and  had  he  done  so,  he  would 
have  been  entitled  to  maintain  a  suit  upon  the  instrument; 
but  the  single  fact  that  be  was  the  holder  of  it,  was  not  suf- 
ficient to  authorize  a  recovery. 

Am  instrument  which  read  <^6ood  for  one  hundred  and 
twenty  six  dollars  on  demand.  Oilman  &  Hoyt,"  was  held 
not  to  import  a  promise  to  pay  the  holder  without  extrane- 
ous evidence.  Brown  v.  Gibatan^  13  Mass.  168;  see,  also, 
6  Wend.  637;  Bre.  2, 166. 

There  is  another  objection  to  the  recovery  in  this  case. 
The  instrument  not  being  a  note  under  the  statute,  nor  bf . 
Ihe   Common   Law,  does   not  imply  a  consideration.     It 
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amounts  at  most  to  a  special  contract  between  the  parties, 
when  it  is  ascertained  to  whom  it  was  given,  and  to  author- 
ize a  recovery  upon  it,  Short  is  bound  to  prove  a  considera- 
tion dehors  the  instrument,  as  well  as  that  it  was  given  to 
him.     10  Johns.  418;  9  Cowen,  780. 

The  judgment  of  the  Circuit  Court  is  reversed  at  the  costs 
of  the  defendant  in  error,  and  the  cause  remanded  for  fur- 
ther proceedings. 

Judgment  reversed. 
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Joshua  B.  Simpson  e/a/.,  appellants,  v.  Thomas  Alexahdsr, 

Jun'r,  appellee. 

%Sppeai  from  Putnain. 

Ao  appeal  is  not  pendiDg  in  tbe  Supreme  Court  until  it  is  consummated  by  the 

filing  of  the  bond. 
An  appeal  was  prayed  in  the  Circuit  Court  of  one  of  the  counties  embraced 
-  within  the  Third  Grand  Division  prior  to  the  first  day  of  April,  A.  D.  1848, 

the  day  on  which  the  new  Constitution  took  effect:    Hddy  that  the  appeal 

was  pending  in  the  Supreme  Court  for  that  Division. 

Thts  cause  was  entered  upon  the  docket  of  the  Supreme 
Court  for  the  Second  Grand  Division,  when  a  motion  to 
dismiss  the  appeal  was  made  by  the  counsel  for  the  appellee. 

^,  O.  Merrimariy  for  the  appellee,  in  support  of  the  motion. 

0.  Petersy  for  the  appellants,  contra. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  On  the  30th  of  March,  1848,  Alexander 
recovered  a  judgment  against  T.  R.  &  J.  B.  Simpson,  in  the 
Circuit  Court  of  one  of  the  counties  embraced  in  the  Third 
Grand  Division.    On  the  same  day,  the  defendants  were 
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allowed  an  appeal  on  their  entering  into  bond  within  thirty 
days.  The  bond  was  filed  on  the  25th  of  April.  The  ques- 
tion arises,  is  the  appeal  pending  in  this  Court?  In  remo- 
eing  a  case  into  the  Supreme  Court,  since  the  1st  of 
April,  1848,  the  record  necessarily  goes  to  the  Court, 
held  in  the'  Division  in  which  the  judgment  was  rendered, 
ezeept  where  all  of  the  parties  consent  that  the  case  may 
be  heard  by  the  Court  in  the  adjoining  Division!  (  Owens  v. 
MtKethe^anle  79.)  This  case  was  not  pending  in  the  Su- 
preme Court  until  the  appeal  was  consummated  by  the  filing 
of  the  bond.  The  allowance  of  the  appeal  was  conditional, 
and  no  right  was  acquired  under  it  until  there  was  a  com- 
pliance with  the  conditions.  Bramgan  v.  BosCy  3  Gilm.  123. 
The  case  is  properly  pending  in  the  Court  to  be  held  in  the 
northern  Division,  and  must  be  there  disposed  of.  This 
Court  has  no  jurisdiction  over  it,  and  it  must  consequently 
be  dismissed  from  the  docket. 

•Appeal  dismissed^ 


PaiLEihioN  B.  Selbt,  appellant,  V.  Richard  A.  Hutchinsok^ 

adm'r.  &c.,  appellee. 

Appeal  from  Knox. 

The  general  practice  of  the  Sapreme  Court  has  been  to  require  applicationi  foi 
a  re-hearing  to  be  made  during  the  term  in  i?7bich  the  judgment  is  pro-* 
nounced. 

Where  the  Opinion  of  the  Court  is  filed  after  (he  close  of  the  term,  or  so  late  in 
the  term  that  counsel  have  not  time  to  prepare  a  petition  for  a  re-hearing  be- 
fore the  final  adjournment,  the  application  should  be  made  at  the  earliest  op-i 
portunity  in  the  succeeding  term. 

Tuis  suit  was  decided  and  the  Opinion  of  the  Court  was 
delivered  at  the  December  term,  1847.    See  4  Gilm.  319. 
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At  the  present  term  of  this  Court,  a  motion  was  made  for 
leave  to  file  a  petition  for  a  re-hearing,  based  upon  the  fol- 
lowing  affidavit : 

State  of  Illinois,  ss.  Supreme  Court* 

PhilemcHi  B.  Selby,  appellant,  \ 

V.  [    Appeal  from 

Richard  A.  Hutehinson,adm'r  [      Knox, 
of  Charles  Teed,  appellee.        j 

Julius  Manning,  attorney  for  the  said  appellee,  being  dufj 
sworn,  saya  that  the  said  cause  was  tried  and  determined  at 
the  December  term  of  the  said  Court,  A.  D.  1847;  that  the 
written  Opiiuan  of  the  Court  therein  was  delivered  on  the 
29th  day  of  t)ecember,  A.  D.  1847;  that  this  affiant  read  the 
said  Opinion  in  a  cursory  manner  before  leaving  Springfield^ 
where  he  then  was,  and  directly  left  Springfield  to  return  to> 
his  place  of  residence  in  Knox  county,  Illinois;  that  owing 
to  the  almost  impassable  condition  of  the  roads,,  this 
affiant  could  not,  and  did  not  arrive  at  his  said  place  of  res- 
idence, until  five  days  after  leaving  Springfield  as  aforesaid  ; 
that,  although  at  the  time  of  reading  the  said  Opinion,  it 
was  in  his  judgment  erroneous,  this  affiant  did  not  consider 
that  he  was  authorized  to  petition  the  said  Court  for  a  re- 
hearing of  the  said  cause,  without  further  consultation  with 
bis  said  client,  and  that  his  said  client  resides  between  fif- 
teen and  twenty  miles  from  this  affiant^s  place  of  residence, 
and  did  so  at  the  time  last  aforesaid,  and  that  this  affiant 
eould  not  consult  with  him  before  returning  home.  This 
affiant  further  states,  that  the  said  appellee  had  no  counsel 
employed  in  said  cause  except  this  affiant  and  Hiram  E. 
Swift  Esq.,  then  residing  at  Oquawka,  Henderson  county, 
Illinois;  that  the  said  Swift  was  not  at  Springfield  during  the 
last  term  of  said  Court,  but  was  at  Oquawka  aforesaid,  and 
that  this  affiant  had  no  means  of  consulting  with  the  said 
Swift  in  reference  to  the  propriety  of  filing  the  said  petition, 
until  after  this  affiant's  said  return  home.  That  this  affiant 
was  extremely  anxious  to  have  the  advice  of  the  said  Swift 
upon  so  grave  a  matter  as  requesting  the  said  Court  to  rt- 
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verse  its  own  decision,  however  erroneous  such  decision 
might  be,  and  that  this  affiant  did,  directly  after  arriving 
home  as  aforesaid,  write  to  the  said  Swift  in  reference  to  the 
said  decision  and  the  merits  thereof,  and  as  this  affiant  now 
recollect,  in  reference  to  the  propriety  of  making  applica- 
tion for  a  re-hearing  as  aforesaid ;  but,  as  the  said  Swift  had 
not  had  opportunity  to  read  the  written  Opinion  of  the 
said  Court,  this  affiant  does  not  recollect  that  said  Swift 
gave  any  direct  advice  for  or  against  said  petition  being 
presented. 

This  affiant  says  further,  that  within  a  reasonable  time  after 
arriving  home  as  aforesaid  (  but  this  affiant  does  not  now  recol- 
lect the  precise  number  of  days,)  this  affiant  eoosulted  with 
bis  said  client  in  reference  to  the  said  decision,  and  the  pro- 
priety of  presenting  said  petition,  and  that  upon  this  affiant 
stating  the  facts  in  relation  thereto,  his  said  client  left  it 
entirely  to  this  affiant  to  determine  whether  said  petition 
should  be  presented  or  not. 

That  immediately  thereafter,  this  affiant  commenced  pre- 
paring said  petition,  but  that  it  necessarily  occupied  this 
affiant  several  days  in  preparing  it ;  that  immediately  after 
the  same  was  prepared,  that  is,  on  the  20th  day  of  January 
A.  D.  1843,  this  affiant  mailed  the  same,  directed  to  Charles 
Oilman,  Esq.,  the  Reporter  of  this  Court,  with  a  request  that 
he  would  present  the  same  to  this  Court  at  the  then  session 
of  said  Court;  that  the  said  Gilman  would  have  done  so,  but 
that  the  said  Court  was  adjourned  before  the  arrival  of  the 
said  petition  at  Springfield,  and  the  said  Gilman  had  re- 
turned to  his  place  of  residence  at  Quincy,  Illinois,  where 
the  said  petition  was  afterwards  forwarded  to  him;  that  the 
said  petition  so  sent  to  the  said  Gilman,  as  aforesaid,  is  the 
same  petition  presented  to  the  Court  at  this  term  of  said 
Court,  with  the  exception  of  two  or  three  interlineations, 
and  the  addenda;  that  as  there  was  no  precise  time  fixed 
by  law  when  the  said  Court  should  adjourn,  this  affiant  sup- 
posed and  believed,  from  the  amount  of  business  before  said 
Court,  at  said  last  term,  and  the  usual  time  at  which  said 
Court  adjourned,  that  he  had  forwarded  the  said  petition  in 
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time  to  be  filed  at  said  last  term,  and  this  affiant  believes  that 
under  the  circumstances  above  stated,  he  used  at  least  rea- 
sonable diligence  for  the  purpose  of  having  the  same  pre- 
sented at  said  last  term.  ,   ' 

This  affiant  further  states,  that  from  the  fact  of  the  record 
in  the  said  cause  being  very  voluminous  as  this  affiant 
presumes,  there  are  portions  of  the  evidence  in  said  cause 
being  very  material  to  the  decision  thereof,  which  the  said 
Court  appears  to  have  entirely  overlooked,  and  which,  if  it 
had  not  been  overlooked  by  mistake,  would  have  induced  the 
Court  to  render  a  different  decision  in  said  cause,  as  this 
affiant  believes. 

Therefore,  for  the  furtherance  of  justice,  and  for  the  rea- 
son that  this  affiant  by  the  use  of  reasonable  diligence,  under 
the  ctVcumstances  of  this  case,  could  not  file  the  said  peti- 
tion for  a  re- hearing  at  the  last  term  of  this  Court,  this 
affiant  causes  the  said  petition  to  be  presented  at  this  term  of 
this  Court,  and  prays  the  same  may  be  heard. 

Julius  Manning. 

Julius  Manning,  being  duly  sworn  before  me  this  day,  says 
that  the  contents  of  the  foregoing  affidavit  are  true  so  far  as 
they  are  stated  on  his  own  knowledge,  and  so  far  as  they 
are  not  so  stated,  he  has  been  informed  and  believes  them 
true. 

Julius  Manning. 

Sworn  to  and  subcribed 
this  23d  day  of  Decem- 
ber, A.  D.  1848,  be- 
fore me. 

W,  B.  Warren,  CPk.  S.  C. 

C  Oilman^  in  support  of  the  motion. 

The  general  rule  of  this  Court  is  well  understood.  There 
are  circumstances,  however,  which  will  induce  the  Court  to 
relax  the  strictness  of  the  rule.  In  such  cases,  the  question 
depends  upon  the  extent  of  the  diligence  exercised  by  the 
party  applying  for  a  re-hearing.  In  the  present  instance, 
we  are  inclined  to  believe  that  the  affidavit  disclolses  a  state 
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of  facts  which  entitles  us  to  the  consideration  of  the  Court. 
The  counsel  for  the  appellee,  in  the  exercise  of  a  proper  dis- 
cretion, used  all  the  diligence  that  his  peculiar  situation 
permitted.  Circumstances  beyond  his  control  caused  the 
delay.  There  was  no  fault  on  his  part,  and,  therefore,  we 
think  that  we  are  entitled  to  the  benefit  of  the  exceptions  to 
the  general  rule. 

jR.  S.  BlacJewell  resisted  the  motion. 

1.  A  motion  for  a  re-hearing  in  a  cause  must  be  made  at 
the  term  in  which  the  judgment  is  pronounced,  or  Opinion 
of  the  Court  delivered.  Lampsett  v.  Whitney^  3  Scam.  170 ; 
People  V.  Pear  son  J  ib.  406;  Delahay  v.  McCunnelly  4  do. 
157. 

2.  An  attorney  has  power  to  petition  for  a  re-hearing  with-* 
out  new  authority  from  his  client,  and  if  he  believes  the  de- 
cision to  have  been  erroneous,  it  is  his  duty  to  do  so.  In  this 
case,  the  affidavit  of  the  attorney,  who  appeared  for  the  ap-  * 
pellee  when  this  cause  was  heard  at  the  last  term,  admits  that 
on  reading  the  Opinion  he  was  satisfied  that  the  Court  de- 
cided wrong,  but  that  he  did  not  deem  it  proper  to  make  the 
application  for  a  re-hearing  without  consulting  his  client, 
and  his  assistant  counsel  in  the  Court  below.  This  is  no 
legal  and  sufiicient  excuse  for  not  making  tlie  application  at 
the  last  term.     Grosvenor  v.  Bavfurth^  16  Mass.  74. 

3.  Again,  the  attorney  states  that  he  wrote  out  a  petition 
for  a  re-hearing,  and  sent  it  to  Mr.  Gilman,  the  Reporter,  to 
be  filed  at  the  last  term,  but  before  it  reached  Springfield 
the  Court  had  adjourned.  But  no  notice  appears  to  have 
been  given  to  the  appellant  of  the  intended  af  plication; 
therefore,  he  did  not  comply  with  the  ruleofpi&cticein  this 
Court.     1  Scam.  16,  Rule  25. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  leave  asked  in  this  case  must  be  re- 
fused. The  decision  was  made  when  the  counsel  was  pres- 
ent, and  several  weeks  before  the  final  adjouinment  of  the 
Court.     There  was  then  ample  time  to  have  presented  ape* 
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tition  for  a  re-hearing  at  that  term.  The  general  practice 
of  this  Court  has  been  to  require  applications  of  this  charac- 
ter to  be  made  during  the  term  in  which  the  judgment  is 
pronounced.  We  are  inclined  to  adhere  rigidly  to  this  rule, 
and  not  to  tolerate  any  departure  from  it,  except  in  cases 
where  the  Opinion  of  the  Court  is  filed  after  the  close  of  the 
term,  or  so  late  in  the  term  that  counsel  have  not  the  time 
to  prepare  a  petition  before  the  final  adjournment ;  and  in 
such  case,  the  application  should  be  made  at  the  earliest  op- 
portunity in  the  succeeding  term,  so  that,  if  successful,  the 
adverse  party  may  not  be  delayed  in  the  consequent  re-ar- 
gument of  the  case.  By  this  practice,  suitors  may  know, 
with  some  degree  of  certainty,  when  the  decision  is  final, 
and'  their  rights  are  definitely  settled. 

Motion  denied. 


Joseph  M.  Blackerbt  et  aL^  County  Commissioners  of 
Pike  County,  v.  The  People  op  the  State  op' Illi- 
nois, ex  reL  Benjamin  B.  Metz. 

Motion  to  dismiss  suit. 

A  party  against  whom  a  peremptory  ma/^damiu  had  been  awarded,  presented  a 
copy  of  the  record  in  the  case  to  one  of  the  Justices  of  the  Supreme  Court, 
and  obtained  an  order  for  a  superseded*  on  entering  into  bond,  &c.  The  bond 
was  executed  and  filed  in  the  Circuit  Court,  but  the  record  was  never  filed  in 
the  Supreme  Court,  nor  was  a  writ  of  error  issued.  The  counsel  for  the 
opposite  party,  supposing  the  case  to  be  pending  in  the  Supreme  Court,  moYcd 
to  dismiss  it  for  want  of  prosecution.    The  motion  was  overruled. 

An  order  allowing  a  supersedeas  does  not  operate  as  a  susp^.«ion  of  the  judg- 
ment of  the  Circuit  Court  until  the  bond  is  filed  in  the  office  of  the  Clerk  of 
the  Supreme  Court,  and  a  writ  of  error  is  issued. 

Motion  to  dismiss  the  above  entitled  suit  for  want  of  pros- 
ecution, entered  by  M  Hay,  counsel  for  Metz,  the  Relator. 

The  proceedings  in  the  Circuit  Court  are  briefly  stated  in 
the  Opinion  of  tliis  Court. 
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The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  Circuit  Court  awarded  a  peremptory 
fnandamus  against  the  County  Commissioners  of  Pike 
county,  to  compel  them  to  make  an  order  on  the  county 
treasurer  for  the  payment  of  $125  to  B.  B.  Metz.  The 
Commissioners  presented  a  copy  of  the  record  to  one  of  the 
Justices  of  the  Supreme  Court,  and  obtained  an  order  for  a 
supersedeas  on  their  entering  into  bond.  The  bond  was 
executed  and  filed  in  the  Circuit  Court,  but  the  record  has' 
never  been  filed  in  this  Court,  nor  has  a  writ  of  error  been 
sued  out.  The  counsel  for  Metz,  on  the  supposition  that  the 
case  is  pending  in  thi3  Court,  has  entered  a  motion  to^  dis- 
miss it  for  want  of  prosecution.  The  motion  cannot  be  en- 
tertained. The  case  is  not  before  this  Court.  The  judg- 
ment of  the  Circuit  Court  is  not  superseded,  but  process 
can  at  any  moment  issue  to  enforce  it.  A  writ  of  error  must 
be  sued  out  before  the  «ase  can  be  considered  as  pending  in 
this  Court.  The  order  allowing  a  supersedeas  does  not  ope- 
rate as  a  suspension  of  the  judgment,  until  the  bond  is  filed 
and  the  writ  of  error  issues.  Rev.  Stat.  421,  §  64.  The 
bond  must  be  filed  with  the  Clerk  of  this  Court.  Rule  6, 
1  Scam.  12.  When  these  proceedings  are  had,  the  Clerk 
issues  the  certificate  prescribed  by  the  6th  rule  of  this  Court, 
the  object  of  which  is  to  notify  those  interested  that  all  pro- 
ceedings on  the  judgment  are  to  be  stayed  until  the  deter- 
mination of  the  writ  of  error. 

Motion  overruled. 
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|l05a  »628l  Robert  Smith,  plaintiff  in  error,  v.  John  Ibwin,  defen- 
dant in  error. 

Error  to  Madison* 

Under  the  Revised  Statutes^  there  cannot  be  a  trial  of  an  appeal  in  the  Circnit 
Court  until  the  appellee  is  before  the  Court  by  the  service  of  process,  or  the 
entry  of  an  appearance. 

The  64th  section  of  the  59th  chapter  of  the  Revised  Statutes  'loes  not  embrace 
the  case  of  an  ordinary  appeal,  but  only  applies  to  cases  in  which  the  appeal 
is  prosecuted  by  one  of  several  parties  to  a  judgment,  where,  as  to  the  parties 
idt  joining  in  the  appeal,  the  cause  may  be  heard  at  the  second  term. 

This  was  a  suit  originally  commenced  by  Irwin  against 
Smith,  and  heard  before  a  justice  of  the  peace  of  Madison 
County,  when  a  judgment  was  rendered  in  favor  of  Smith. 
Irwin  appealed  to  the  Circuit  Court,  and  a  summons  was 
issued  to  the  appellee  to  appear,  &c.  which  was  returned 
^^uot  found."  An  alias  was  issued  returnable  to  the  next 
term  of  the  Circuit  Court,-  upon  which  the  sheriff  made  a 
similar  return.  At  the  said  term,  (March  term,  1847,)  the 
Hon.  Gustavus  P.  Koerner  presiding,  tlie  appeal  was  tried 
and  a  judgment  rendered  in  favor  of  the  appellant  for  «$79'76. 
To  reverse  that  judgment.  Smith  prosecuted  a  writ  of  error. 

L.  Davis  Sr  A*.   G.  Edwards^  for  the  plaintiff  in  error. 

There  is  but  a  single  point  made  by  the  assignment  of 
errors.  The  Court  erred  in  proceeding  to  try  the  cause  at 
the  second  term,  there  having  been  no  service  of  process 
upon  the  appellee. 

Under  the  law  as  it  existed  prior  to  the  enactment  of  the 
Revised  Statutes,  this  course  would  have  been  correct ;  but 
that  provision  was  not  incorporated  into  the  revision.  Actual 
service  upon  the  appellee  was,  therefore,  necessary,  before 
a  judgment  could  be  rendered  against  him.  See  R.  L.  396, 
§§  32,  33;  Rev.  Stat.  345,  §  61..  * 

The  64th  section  of  the  Revised  Statutes  applies  only  to 
cases  where  one  of  several  parties  takes  an  appeal. 
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J.  Gillespie^  for  the  defendant  in  error. 

The  Circuit  Court  did  not  err  in  the  construction  of  the 
statute.  In  order  to  arrive  at  a  proper  conclusion,  all  the 
statutes  upon  the  same  subject  should  be  construed  together. 

Fo^  the  proper  t'ule  of  construction,  see  Bryan  v.  Buck' 
muster,  Bre.  Ap.  24;  Rev.  Stat.  473,  §36. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  judgment  must  be  reversed.  The 
Court  had  no  jurisdiction  over  the  person  of  the  plaintiff  in 
error.  The  former  provision  of  the  statute,  authorizing  the 
trial  of  an  appeal  case  at  the  second  term  after  the  taking 
of  the  appeal,  whether  the  appellee  be  summoned  or  not, 
wai  not  incorporated  into  the  Revised  Statutes;  and  .as  the 
law  now  stands,  there  cannot  be  a  trial  of  an  appeal  case 
until  the  appellee  is  before  the  Court  by  the  service  of  pro- 
cess or  the  entry  of  an  appearance.  The  64th  section  of 
69th  chap.  Rev.  Stat,  does  not  embrace  the  case  of  an  ordi- 
nary appeal,  but  only  applies  to  cases  in  which  the  appeal  is 
prosecuted  by  one  of  several  parties  to  a  judgment,  where, 
as  to  the  parties  not  joining  in  the  appeal,  the  cause  may  be 
{  heard  at  the  second  term.  The  former  provision,  no* doubt 
inadvertently  left  out  of  the  revision,  was  a  salutary  one  in 
practice,  and  may  with  much  propriety  be  re-enacted  by  th^ 
Legislature. 

The  judgment  of  the  Circuit  Court   is  reversed   with 
costs,  and  the  cause  is  remanded  for  further  proceedings. 
«  Judgment  reversed. 
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Justus  Vairin  et  aLy  plaintiffs  in  error,  v.  Francis  H,  Ed- 
)a  in  MONSON,  defendant  in  error. 
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The  proper  rule  for  the  computation  of  time,  under  the  section  of  the  Attacb- 
5g    270  meut  Act,  requiring  that  sixty  days  should  intervene  between  the  first  puUi- 

IWa    iTO  cation  of  notice  and  the  term  of  Court,  is  to  exclude  the  day  on  which  the 

notice  was  first  inserted  in  the  newspaper,  and  include  the  day  on  which 

the  term  commenced. 
The  published  notice  of  the  pendency  of  a  suit,  a:companied  by  the  publisher's 

certificate  forms  a  part  of  the  record  of  the  case,  and  takes  the  place  of  an  oiB- 

ccr's  return  of  service. 
To  sustain  a  judgment  by  default,  the  record  should  affirmatively  show  that  the 

defendant  was  regularly  served  with  process,  or  in  the  ca^e  of  an  attachment^ 

that  he  was  duly  notified  of  the  proceeding.  • 

Foreign  Attachment,  in  the  Sangamon  Circuit  Court, 
brought  by  the  defendant  in  error  against  the  plaintiffs  in 
error,  and  S.  M.  Tinsley  and  others  as  garnishees. 

The  principal  defendants  were  not  personally  served  with 
processj  but  a  notice  of  the  pendency  of  the  suit  was  pub- 
lished in  a  news|)aper,  the  first  insertion  of  which  was  on 
the-27th  day  of  May,  A.  D.  1842.  The  first  day  of  the  rc- 
*  turn  term  of  Court  was  the  25th  day  of  July  ensuing, 
and  on  that  day  judgment  was  rendered  against  the  prin- 
cipal defendants.  A  judgment  was  rendered  against  the 
garnishees  at  a  subsequent  day  of  tho  same  term. 

S.  T.  Logan^  for  the  defendant  in  error. 

By  the  law  then  in  force,  (See  Revised  Laws,  1833,  page 
78,  proviso  to  §  11,)  in  cases  of  foreign  attachment^  *4f 
sixty  days  shall  not  intervene  between  the  first  insertion  of 
such  notice,  and  the  first  term  of  the  Court,  then  the  cause 
shall  be  continued  until  the  next  term  of  the  Court. 

Did  sixty  days  intervene  between  the  first  insertion  of  the 
notice  and  the  next  term  of  the  Court? 

The  mode  of  computing  time  in  this  case  is  by  including 
one  day  and  excluding  the  other,  either  the  day  of  insertion, 
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or  the  day  on  which  the  term  was  held.  Bigeloto  v.  ^Fii80^f 
1  Pick,  485 ;  Jackson  v.  Van  Fiafkenburghj  8  Cowen,  260 ; 
Homan  v.  Liswell,  6  do.  659 ;  Ogden  v.  Bedmarij  3  A.  K. 
Marsh.  234.  See,  also,  6  Johns.  232;  10  Wend.  422  ;  2,A. 
K.  Marsh.  t64;  4  Scam.  421. 

The  first  insertion  Was  on  the  27th  of  May,  and  from  that 
to  the  25th  of  July  inclusive,  only  fifty  nine  days  intervene. 
Therefore,  it  was  error  to  enter  judgment  at  the  first  term. 

ft 

At  the  second  term,  a  successful  defence  would  have  been 
made. 

/•  C.  Conklingj  for  the  defendant  in  error. 

The  plaintifis  in  error  cannot,  under  the  present  state'of 
(he  record,  take  advantage  of  a  want  of  proper  publication, 
because  the  published  notice  is  no  part  of  the  record,  and 
can  only  be  made  so  by  a  bill  of  exceptions.  Besides,  there 
is  no  statement  in  the  record  that  it  contains  all  the  evi- 
dence. Sims  V.  Hugsby^  Bre.  Ap.  27 ;  Smith  v.  Lusk^  3 
Scam.  411;  Voorhees  v.  The  Bank^  trc.  10  Peters,  449; 
Parker  .v.  Miliery  9  Ohio,  108. 


^      4 


Logarif  in  reply. 

The  statute  makes  it  the  duty  of  the  clerk,  on  the  retam 
of  an  attachment,  to  prepare  a  notice  of  the  pendency  of  the 
suit,  for  publication,  and  to  cause  the  same  to  be  published  in 
order  to  bring  the  party  into  Court.  It,  therefore,  necessa- 
rily becomes  a  part  of  the  record. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  was  a  foreign  attachment  6ue4  out  in 
March,  1842.  The  statute  then  in  force  provided  that  tho 
defendant  should  be  notified  of  the  pendency  of  the  attach- 
ment by  the  publication  of  a  notice  in  a  newspaper  for  four 
weeks  successively;  and  in  case  sixty  days  should  not  inter- 
vene between  the  first  insertion  of  the  notice  and  the  first 
term  of  the  Court,  the  cause  should  be  continued.  Key. 
Laws,  1833,  87,  §  11.  The  only  question  presented  by 
the  record  is  whether  the  requisite  notice  was  given.    The 
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I^oticewas  first  published  oa  the  27th  of  May,  and  the  sao- 
ceeding  term  of  the  Court  commenced  on  the  26th  day  of 
July.     The  proper  rule  for  the  computation  of  time  in  such 
case  is  to  exclude  tbe  day  on  which  the  notice  was  first  in- 
serted, and  include  the  day  on  which  the  term  commenced. 
Ewing  V.  B alley f  4  Scam.  420*    By  this  rule,  but  fifty  nine 
days  intervened.     The'Court,  therefore,  should  have  contin- 
ued the  cause  instead  of  proceeding  to  enter  a  judgment  by 
default.     It  is  insisted  for  the  defendant  in  error  that  the 
•  notice  and  the  accompanying  certificate  of  the  publisher 
form  no  part  of  the  record  of  the  case.     We  think  otherwise. 
The  statute  makes  the  certificate  of  the  publisher  with  a 
cipy  of  the  notice  annexed,  sufficient  evidence  of  the  fact 
of  publication.     Rey.  Laws,  1833,  62.     The  notice  stands 
in  the  place  of  process,  and  performs  the  same  office.     It  is 
issued  by  the  clerk,  and  the  certificate  of  the  publisher  may 
be  likened  to  the  return  of  an  officer.     The  defendant  is  not 
before  the  Court  until  the  notice  has  been  regularly  given, 
and  the  time  allowed  him  to  appear  has  expired.     The  Court 
has«no  more  authority  to  enter  judgment  against  him  till  this 
has  transpired,  than  it  has  to  render  a  judgment  against  a 
defendant  in  an  ordinary  action  who  was  not  served  with 
process  ten  days  prior  to  the  commencement  of  the  term. 
The  record  should  show  that  the  notice  was  given  and  for 
the> length  of  time  required  by  the  statute.     To  sustain  a 
judgment  by  default,  the  record  ought  affirmatively  to  show 
that  the  defendant  was  regularly  served  with  process,,  or  in 
the  case  of  an  attachment,  that  he  was  duly  notified  of  the 
pendency  of  the  proceeding.     The  cases  of  Voorheesv.  The 
Banky  10  Peters,  449,  and  Parker  v.  Mlllery  9  Ohio,  108, 
are  not  in  point.    There,  the  question  of  the  regularity  of 
the  proceedings  arose  collaterally,  and  not  directly,  as  in 
this  case. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 
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Alexander  Sargeant,  who  sues  for  the  use  of  Alonzo  Huar 
tington,  plaintiff  io  errofi  v.  Sherman  Kellogg  e/a^.,  de- 
fendants in  error. 

Error  to  Kendall.  > 

The  possessory  claim»tf»f  settlers  on  the  public  lands  have  been  recognized  -as 
valid,  and  tbe  proper  subject  matter  of  sale  and  transfer,  by  various  statutes 
and  decisions  in  this  State. 

Where  a  note  is  assigned  after  maturity,  the  maker  is  permitted  to  interpose  tb« 
same  defence  against  the  assignee,  which  he  might  mal^e  in  an  action  brought 
in  tbe  name  of  tbe  payee. 

Under  the  statute  of  this  State,  unliquidated  damages  arising  out  of  contracts, 
express  or  implied,  may  be  set  off  in  actions  ex  contractu.  This,  however, 
cannot  be  done,  where  the  claim  for  unliquidated  damages  is  totally  discon- 
nected with  the  plaintiff's  cause  of  action. 

Where  various  objections  may  be  made  to  evidence,  some  of  which  may  be  re- 
moved by  other  proof,  the  party  making  the  objection  should  point  out  spe- 
cial y  those  insisted  on,  and  thereby  put  the  adverse  party  on  his  g^ard  and 
afford  him  an  opportunity  to  obviate  them. 

To  constitute  a  valid  claim  to  unsurveyed  public  lands,  the  claim  most  be  so 
plainly  marked  and  designated,  as  to  be  distinguished  from  adjacent  lands. 

Debt,  in  the  Kendall  Circuit  Court,  brought  by  the  plain- 
tiff in  error  against  the  defendants  in  error,  and  heard  be- 
fore the  Hon.  John  D.  Caton  and  a  jury,  at  the  August  term^ 
18  i3)  when  the  issues  were  found  for  the  defendants. 

A  statement  of  the  pleadings  and  evidence  in  the  case 
will  be  found  in  the  Opinion  of  the  Court. 

O.  PtterSy  for  the  plaintiff  in  error. 

L  The  written  instrument  showing  the  sales  of  the  claim 
or  improvements  was  improperly  admitted  as  evidencei  be- 
cause, 

i«  The  defence  set  up  is,  that  the  consideration  of  the 
note  has  failed,  or  that  it  was  without  consideration.  Tof 
sliow  this,  the  defendants  aver  that  the  consideration  was 
the  sale  of-  a  claim  on  Government  land.  The  written  in- 
strument shows  that  it  was  given  for  improvements.  It  was 
therefore  inadmissible  as  not  tending  to'prove  the  issue,  but 
rather  disproving  the  issue.  The  Court  must  try  the  issues 
as  the  parties  make  them.    Phelps  v.  Jenkins^  1  Sca^.  48.j 

VOL.  V.  ♦  18  '" 
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fi.  There  was  no  proof  of  the  execution  of  the  inttra* 
ment.  This  is  not  a  case  where  its  execution  must  be  de- 
nied under  oath,  but  its  execution  must  be  proved.  Rev. 
Stat.  416. 

IL  So,  also,  the  parol  proof  offered  and  permitted  to  go  to 
the  jury  was  inadmissible,  for  the  reason  that  the  written  in- 
strument shows  that  the  note  was  given,  net  for  a  claim  as 
alleged  in  the  pleading,  but  for  improvements.  Proving  fail- 
ure of  title  to  the  claim  or  fraud  in  the  sale  of  the  claim, 
in  no  way  tended  to  show  a  failure  or' want  of  consideration 
6f  a  note  given  for  an  entirely  different  subject  matter,  viz: 
improvements  upon  the  public  lands.  These  improvements 
are  made  a  good  consideration  for  a  note  or  contract  by 
statute.    Rev.  Stat.  366,  §  1;  R.  L.  420. 

III.  The  parol  proof  was  also  inadmissible,  because  it 
contradicted  the  written  instrument  introduced  by  the  plain- 
tiffs themselves. 

That  instrument  was  conclusive  that  there  was  no  such 
failure  of  consideration,  or  want  of  consideration  as  is  set 
up  in  the  defence*  The  parties  are  bound  by  the  recitab  in 
the  deed. 

The  evidence  related  wholly  to  a  tract  of  land  which  did 
not  constitute  any  part  of  the  consideration  of  the  note, 
thus  attempting  to  contradict  and  vary  the  terms  of  the  con- 
tract which  the  defendants  themselves  had  read  in  evidence. 
The  rule  is  too  well  settled  to  require  a  reference  to  author^ 
ities  to  sustain  it. 

lY.  The  whole  defence  set  up  in  the  notice  is  insnlicient, 
because  it  no  where  appears  that  the  defendants  were  ousted 
of  their  possession,  or  that  Pierce  ever  asserted  any  right  to 
the  claim,  or  ever  was  in  possession  thereof,  or  that  defm- 
donts  have  in  any  way  suffered  from  the  supposed  fraudulenl 
vepresentations,  or  are  likely  to  do  so. 
,.  V.  The  decision  of  the  Court  was  erroneous  in  refusing 
the  instruction  asked  for  by  the  plaintiff*,  and  in  giving  the 
instruction  asked  for  by  the  defendants* 

The  objection  to  this  instruction  is  based  on  the  statute  of 
1837>  re-enacted  in  the  Reviie^  Statqtes.    Rer.  SUt  33ft^ 
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f  (  &-4.  The  statQte  rcqniret  thai  the  daim  AmU  be  ^«o 
plainly  n^arktd  that  it  can  be  plainly  deaignated  and  dt»> 
tinguitbed  from  adjacent  landa.'^  To  say  that  a*natural  ob» 
ject  is  marking  out  the  claim  is  an  absurdity.  The  object 
and  language  of  the  statute  requires  that  some  affimatiye 
«et  should  be  done*  Doing  nothing  and  learing  the  land  as 
nature  left  it  would  not  notify  those  wishing  to  make  adjft> 
cent  claims  how  far  to  extend  them,  or  when  they  were  en* 
croaching  upon  another's  claim.  The  intention  of  the 
Legislature  must  have  been  that  the  party  claiming  by^con^ 
ttructive  possession  should  do  something  to  indicate  his 
intention; 

The  set-off  ought  not  to  be  allowed.  None  of  the  cases 
go  so  far  as  to  allow  it.  The  set-off  here  claimed  doeanot 
arise  out  of  the  contract  of  sale  and  giving  of  the  note,  but 
out  of  an  alleged  fraud  inducing  to  the  contract* 

In  Edwards  ▼•  Toddj  1  Scam*  463,  the  set-off  claimed, 
arose  out  of  the  conduct  of  the  captain  of  the  vessel  in  the 
execution  of  the  contraot*  He  had  contracted  to  carry  the 
goods,  the  law  implying  proper  diUgenee  in  the  fulfills 
ment  of  the  contract;  the  loss  by  the  negligence  and 
carelessness  in  doing  what  he  had  agreed  to  do,  is  subject 
matter  of  set-off*  The  Court  say:  (p.  466,)  ^The  investi* 
gation,  then,  is  confined  to  an  ascertainment  of  the  perform*- 
ance  of  the  contract  between  the  parties,  according  to  its 
legal  import«and  effect,"  and  whether  the  contract  has  been 
performed,  &c.  The  Court,  also,  (on  p.  467,)  place  the 
decision  on  the  ground  that  the  master  or  owner  would  be 
liable  in  an  action  of  assumpsit  for  the  loss  of  the  goods. 

In  JVHchols  V.  Buekelsy  3  Scam*  298,  which  was  an  action  to 
recover  an  account,  the  set-off  claimed  grew  out  of  a  written 
contract  for  the  sale  of  a  lot,  and  does  not  reach  this  case* 

I  rely  on  the  case  of  Hawks  v.  LandSf  3  Gilm*  227,  232, 
to  show  that  this  set-off  should  not  be  allowed^  This  action 
was  assianpsit  for  money  lent,  &c.,  and  account  stated;  set* 
off  pleaded  of  amount  of  the  value  paid  for  a  lot,  &c*,  and  the 
Court  say,  that  the  cases  have  only  gone  the  lengthy  that 
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damages  arising  oat  of  the  contract  on  whicii  the  suit  was 
brought,  are  properly  the  subject  of  set-off^  and  that  no  war- 
rant is  found  for  extending  it  further.  The  contract  in  this 
case  was  for  the  sale  of  improvements  on  public  lands,  and 
for  an  unimproved  claim.  This  suit  is  not  brought  for  any 
breach  of  this  Contract  of  sale,  or  in  any  way  to  enforce  it« 
The  amount  here  claimed  as  a  set-off,  is  in  the  nature  of 
damages  for  a  false  representation  of  title,  inducing  to  the 
sale.  The  remedy  for  this,  for  the  defendants  would  be,  not 
an  action  of  assumpsit^  but  an  action  on  the  case  for  the  de- 
ceit.    Ward  V.  Wiman^  17  Wend.  193. 

In  Massie  v.  Crawford^  3  Mon.  219,  the  Court  say:  <<In  aa 
action  founded  upon  a  deceit  in  the  sale  of  a  thing,  the  de- 
claration must  necessarily  be  in  tort."  1  Com.  Dig.  3^8, 
A.  11;  see,  also,  1  U.  S.  Dig.  (Supplement,)  517,  title, 
DeceUJ  This  undoubtedly  is  the  rule.  The  pleas  (notices) 
in  the  case  at  bar,  set  up  a  fraudulent  representation  as  to 
the  sale.  This,  if  anything,  is  a  tort,  for  which  assumpsit 
will  not  lie.  It  does  not  grow  out  of  it,  nor  from  any  act 
under  it.  *  It  precedes  it,  and  is  not  within  any  of  the  caset 
allowing  off-sets,  that  have  been  decided  in  this  Conrt. 

As  it  is  said  in  Hawks  v.  Lands ^  3  Gilm.  232,  such  con-^ 
struction  would  involve  irremediable  injustice  and  endless 
confusion;  <4t  would  invest  justices  of  the  peace  with  full 
jurisdiction  over  questions  involving  the  title  to,  and  cove*, 
nants  concerning  real  estate,"  &c. 

It  is  true,  that  the  unliquidated  damages  claimed  as  a  set- 
off, grew  out  of  transactions  between  these  parties.  But 
they  do  not  arise  out  of  that  part  of  their  transactions  for 
which  the  note  in  suit  was  given;  that  was  for  improvements. 
The  damages  claimed  are  for  the  misrepresentation  relative 
to  the  claim — the  unimproved  land — another  subject  matter 
of  contract  entirely.  But  if  it  were  otherwise,  as  it  is  a 
tort,  and  the  ^medy  is  only  by  an  action  for  a  tort,  it  ought 
not  tabe  set  off;  and  especially  so,  when  it  is  clear  that  it 
is  a  claim  not  for  any  act  under  the  contract,  but  merely 
inducing  to  it. 
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It  seems  to  me  that  the  distinction  between  a  case  where 
a  party  is  seeking  to  recover,  as  in  the  case  of  the  vessel, 
and  this  case,  is  quite  apparent. 

B,  F.  Fridley^  and  M.  Brayman^  for  the  defendants  in 
error. 

The  Opinion  of  the  Court  was  delivered  by    ' 

Treat,  C.  J.  This  was  an  action  of  debt^  brought  by 
Alexander  Sargeant  against  Sherman  and  George  W.  Kel- 
logg. The  declaration  was  on  a  promissory  note  for  $770, 
made  by  the  defendants  to  John  Sargeant  on  the  20th  of 
October,  1837,  payable  in  one  year,  credited  with  $220, 
paid  on  the  25th  of  October,  1837,  and  assigned  by  the 
payee  to  the  plaintiff  on  the  7th  of  February,  1838. 

The  defendants  pleaded  nil  debet,  and  gave  notice  of  set* 
off;firstj  that  the  note  was  assigned  after  it  became  due, 
and  that  the  payee  was  indebted  to  them  in  the  sum  of  one 
thousand  dollars,  for  money  had  and  received,  and  for  inoney 
paid  ;  and  second,  that  the  note  was  assigned  after  it  be- 
came due,  and  that  the  payee,  at  the  date  thereof,  sold  the 
defendants  a  claim  on  Government  land  for  the  sum  of 
$1600,  $730  of  which  was  then  paid,  and  the  note  given  for 
the  payment  of  the  residue  ;  that  to  a  part  of  the  claim,  the 
part  unimproved,  of  the  value  of  $1000,  the  payee  at  the 
time  fraudulently  represented  that  he  had  a  good  title  and 
right  of  possession,  except  as  against  the  United  States ; 
whereas,  in  fact,  he  had  no  title,  claim,  or  right  of  posses- 
sion whatever. 

On  the  trial,  the  plaintiff  read  in  evidence  the  note  and 
indorsements  without  objection.  The  defendants  intro- 
duced evidence  tending  to  show  that  the  note  was  assi^- 
ed  after  it  became  due.  They  then  offered  in  evidence 
an  agreement  under  seal,  between  John  Sargeant  of  the 
first  part,  and  thiemselves  of  the  second  part,  bearing 
date  the  20th  of  October,  1837,  and  declaring,  <<that  the 
said  party  of  the  first  part  has  this  day  sold  and  quitclaimed 
and  set  over  unto  the  said  party  of  the  second  part,  all  right) 
iMey  interest)  and  claims  which  I  may  have,  either  in  Uw  or 
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equity,  to  the  claim  of  land  hereinafter  described  and 
bounded,  for  and  in  consideration  of  the  sum  of  fifteen  hun- 
dred dollars,  payable  as  follows,  to  wit :  six  hundred  and 
fifty  dollars  in  money  to  me  in  hand  paid,  and  one  gray 
mare,  for  which  I  acknowledge  the  receipt  of  eighty  dollars, 
which  is  received  and  paid  for  the  unimproved  ,part  of  the 
claim  of  land  bounded  as  follows,  to  wit :  On  the  southwest 
by  Fox  River,  and  by  Jo\kn  Pierce's  claim  on  the  south,  run- 
ning west  one  mile,  thence  running  north  about  one  hundred 
rods ;  thance  running  parallel  with  Gorton's  claim  back  to 
the  river  to  the  plaoe  of  beginning  supposed  to  contain  about 
two  hundred  acres,  be  the  same  more  or  less  :  also  a  timber 
lot  formerly  owned  by  Wm.  Wilson,  and  bounded  as  follows, 
to  wit :  situate  on  the  east  side  of  Fox  River,  nearly  opposite 
Gorton's  fl^riag-mill,  beginning  at  a  small  burr  oak  tree  and 
running  on  Wm.  Wilson's  old  Une,  supposed  to  be  an  east 
course,  to  a  forked  hickory  tree  adjoining  Daniel  Pierce's, 
thence  a  south  course  to  a  white  oak  tree  marked,  and 
thence  running  a  west  course  to  a  white  oak  stump  and  a 
red  oak  stump  on  the  bank  of  Fox  River,  opposite  Gorton's 
mills,  except  three  acres  of  said  timber  running  on  the  bank 
of  said  river,  both  of  which  claims  are  siCuate  in  Kane  coun- 
ty, ^d  State  aforesaid,  and  the  further  sum  of  seven  hun- 
dred and  seventy  dollars,  which  the  party  of  the  second  part 
have  this  day  give^  their  note,  payable  one  year  from  date, 
for  the  improvements  on  the  claim  aforesaid." 

The  pUintiiF  objected  generally  to  the  introduction  of  the 
agreement,  but  the  Court  overruled  the  objection,  and  p^r- 
Ihitted  it  to  be  read  in  evidence. 

The  defendants  then  oSered  evidence  tending  to  show 
that,  at  the  date  of  the  agreement,  John  Sargeant  represent* 
ed  to  them  that  he  was  the  owner  of  a  settler's  claim  to  the 
nhole  of  the  tract  first  mentioned  in  the  agreement,  and 
that  the  representations  were  falsely  aad*fraudulently  made ; 
that  one  Pierce  had  at  the  time  a  settler's  claim  to  about 
ono  hmidred  acres  thereof  worth  six  or  seven  hundred  dol* 
Ian;  and  that  he,  at  the  time  of  the  assignment,  stated  that 
he  assigned  tbe  nfMt  and  ante-^ated  the  asaigameati  fbr  ^ 
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p«rpMe  of  avoiding  any  defaace.  This  evideoce  wat  ad* 
mitted  against  the  objections  of  the  plaintiff. 

The  plaintiff  asked  the  Court  to  instruct  the  jury:  ^Tbat 
in  order  to  constitute  a  valid  legal  claim  of  Pierce  to  corer 
part  of  the  claim  of  Sargeant)  it  must  have  been  plainly 
marked  by  artificial  marks  on  all  sides  thereof,  so  that  it 
could  be  designated."  The  Court  refused  the  instruction, 
and  in  lieu  thereof  gave  the  following :  <<That  a  natural  boun- 
dary, as  a  river,  or  other  natural  object,  which,  in  the  opinion 
of  the  jury,  would  Sufficiently  designate  the  said  tract  from 
the  adjacent  land,  would  be  sufficient.''  The  jury  found  for 
the  defendants. 

The  several  decbions  of  the  Court  in  admitting  evidence, 
and  in  giving  and  -refusing  instructions,  are  assigned  for 
error. 

The  bill  of  exceptions  does  not  purport  to  contain  all  of  the 
evidence  introduced  on  the  trial,  but  enough  of  the  case  is 
reported  to  show  clearly  that  the  jury  was  authorized  to  find 
tliat  the  note  was  assigned  after  it  became  due,  and  that  the 
payee,  at  the  time  of  the  assignment,  was  indebted  to  the 
makers  for  money  bftd  and  received,  on  a  consideration  that 
bad  failed  in  an  amount  equal  to  the  balance  then  due  on 
the  note. 

The  possessory  claims  of  settlers  on  the  public  lands  have 
been  recognised  as  valid,  and  the  proper  subject  matter  of 
sale  and  transfer,  by  various  statutes  of  this  State,  and  the 
repeated  decisions  of  this  Court.  Acts  of  1831,  p.  8S; 
Acts  of  1836-7,  p.  164;  Acts  of  183&-9^  p*  124 ;  Rev.  SUt. 
ch.  61 ;  Tarney  v.  Saunders^  4  Scam.  627  ;  French  v.  Cxi^, 
2  GQm.  664 ;  StoUzer  v.  Skiles^  3  do.  629.  It  is  but  fair  to 
conclude  from  the  evidence  that  the  defendaats,in  parting 
with  their  money,  relied  on  the  representations  of  Sergeant, 
and  believed  they  were  acquiring  a  valid  claim  to  the  la^d, 
each  a  claim  as  tlie  laws  recognized^  and  the  Courts  would 
enforce  against  all  but  the  United  States  and  its  grantee.  If 
the  representations  were  untrue,  and  t)iey  in  fact  acquired 
no  right  by  the  purchase,  an  action  accrued  to  them  to  re- 
eorer  back  the  amount  adranetdi  as  so  much  money  paid* 
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on  a  consideration  that  had  failed.  The  chief  question  is^ 
whether  this  demand  could  be  set-off  in  the  action  on  the 
note.  Where  a  note  is  assigned  after  maturity,  th«  maker  is 
permitted  to  interpose  the  same  defence  against  the  assignee, 
which  he  might  make  in  an  action  brought  in  the  name  of 
the  payee.  Rev.  Stat.  ch.  73,  §  8.  Under  our  statute,  un- 
liquidated damages  arising  out  of  contracts,  express  or  im- 
plied, may  be  set  off  in  actions  ex  contraciu.  Edwards  v. 
Toddj  1  Scam.  462;  JSTtchols  v.  Ruckels^  3  do.  298;  Kas- 
kaskia  Bridge  Co.  v.  Shannon,  1  Gilm.  15.  This,  however, 
cannot  be  done,  where  the  claim  for  uoliqui dated  damages  is 
totally  disconnected  with  the  plaintifi's  cause  of  action. 
ffdicks  V.  LandSf  3  Gilm.  227.  The  demand  here  inter- 
posed by  way  of  set-off,  arose  out  of  contract,  a  contract 
implied  in  law  to  refund  the  amount  advanced  by  the  defendr 
ants,  in  the  event  they  did  not  obtain  that  for  which  they 
parted  with  the  money.  It  is  true,  they  might  have  sued  the 
seller  i%  case  for  deceit  in  the  sale  ;  but  they  had  the  right 
to  waive  the  tort,  and  sue  in  debty  or  assumpsit  for  so  much 
money  had  and  received  by  him  to  their  use,  which  in  equi- 
ty and  good  conscience  he  ought  not  to. retain.  Nor  is  the 
demand,  as  in  the  case  of  Hawks  v.  Lands^  of  a  matter 
wholly  disconnected  with  the  plaintiff's  cause  of  action.  It 
had  its  origin  in  the  same  transaction.  The  payment  of  the 
money  and  the  giving  of  the  note  were  in  pait  execution  of 
the  same  contract,  the  whole  relating  to  the  land  and  the  im- 
provements (hereon.  In  the  opinion  of  the  Court,  this  de- 
mand was  the  proper  subject  matter  of  set-off  to  the  extent 
of  the  amount  due  on  the  note.  Of  course,  the  defendants 
could  not  in  this  action  recover  any  balance  due  them  from 
the  payee.  They  could  only  prevent  the  assignee  who  re- 
ceived the  note  subject  to  all  of  the  defences  existing  against 
it  in  the  hands  of  the  payee,  from  recovering  a  judgment, 
when,  in  point  of  fact,  the  payee  was  indebted  to  them. 

The  agreement  was  properly  admitted  in  evidence.  It 
was  a  part  of  the  transaction  out  of  which  the  note  and 
set-off  arose.  The  general  objection  to  its  introduction 
must  be  understood  as  only  raising  the  question  of  the  rele«^ 
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vancy  of  the  agreement  as  evidence.  If  objected  to  because 
the  preliminary  proof  of  its  execution  was  not  mlide,  that 
special  obj  ection  should  have  been  taken#  Where  various 
objections  may  be  made  to  evidence,  some  of  which  may  be 
removed  by  other  proof,  the  party  making  the  objection 
ought  to  point  out  specifically  those  he  insists  on,  and 
thereby  put  the  adverse  party  on  his  guard,  and  afford 
him  an  opportunity  to  obviate  them.  He  ought  not  to  be 
permitted,  after  interposing  a  general  objection,  to  insist  on 
particular  objections  in  this  Court,  which,  if  even  suggest- 
ed in  the  Court  below,  might  have  been  instantly  removed. 
A  due  regard  to  the  character  of  the  Courts  and  the  rights 
of  suitors  will  not  for  a  moment  tolerate  such  a  practice. 

To  constitute  a  v^id  claim  to  unsurveyed  public  lands, 
the  claim  must  ^^be  so  plainly  marked  and  designated,  as  to 
be  distinguished  from  adjacent  lands.''  Rev.  Stat.  Ch.  61, 
§  4.  The  object  of  this  requisition  is  to  notify  the  publio 
what  lands  are  located,  so  that  all  conflicting  claims  among 
settlers  may  be  avoided.  The  claim  is  to-be  so  designated 
bj  the  owner  as  that  its  precise  locality  and  extent  may  be 
ascertained.  When  this  can  be  readily  dope,  the  whole  de* 
signr.of  the  provision  is  accomplished.  Natural  objects  may 
be  used  where  they  fully  answer  the  purpose.  A  claim,  so 
marked  on  three  sides  as  to  point  the  inquirer  directly  to  a 
river  or  other  natural  object  as  the  boundary  on  the  other 
side,  might  be  as  easily  ascertained  and  defined,  as  a  claim 
in  the  open  prairie  entirely  surrounded  by  a  furrow,  or  a 
claim  in  the  timber  indicated  by  marked  trees  the  entire 
extent  of  the  line.  The  instruction  thus  asked  for,  goes  thjB 
length  of  invalidating  every  claim  not  artificially  marked  on 
all  sides,  whether  such  marks  are  necessary  to  distinguish  it 
from  the  adjacent  lands  or  not.  The  instruction  given  by 
the  Court  in  its  steady  we  think,  asserts  the  more  reasonable 
rule. 

The  judgment  of  the  Circuit  Court  is  afiirmed  with  costs. 

Judgment  affirmed. 


% 


182  SPRINGFIELD. 


Bi&mell  4t  0tL  ••  RobertMm. 


AAftav  ¥•  BuaNBLL  et  a/.,  plaiotiSSi  in  error,  v.  Damici.  ML 

RoBKRTf  biff,  defendant  in  error* 

"^dilOa J^  Error  io  Marshall. 

Where  two  nles  of  penonal  property  bare  been  made,  both  equally  vaIiJ|  Uf 
is  the  better  right  who  first  obtains  possession  of  the  property. 

An  attaching  creditor  stands  in  the  li|^t  of  a  pnrchaser,  and  as  ancb  is  to  be 
protected.         , 

Whwe  personal  property  was  sold  at  priTs;te  sale,  the  properij  being  at  a 
distance  from  the  place  of  sale,  and  was  subsequently  attached  by  a  creditor 
of  the  Tender,  and  before  it  was  taken  into  possession  by  the  pttrchaser,  it 
was  held  to  be  sabject  to  the  attachment 

Bepletin,  in  th^  Marshall  Circuit  Court,  brought  by  the 
plaintiffii  in  error  against  the  defendant  in  error,  and  heard 
before  the  Hon.  John  D.  Caton  and  a  jury  at  the  March  term, 
1848,  when  a  verdict  and  judgment  were  rendered  fov  the 
defendant 
V  The  particular  instruction  to  the  jury  excepted  tOs  ifl  re- 
cited in  the  Opinion  of  the  Court* 

E.  J\r.  Powellj  for  the  plaintiff  in  error,  filed  the  following 
argument  in  writing: 

The  only  question  to  which  I  shall  call  the  attention  of  the 
Court,  is  the  instrliction  gi\;en  by  the  Court. 

The  proof,  as  appears  by  the  bill  of  exceptions,  shows  that 
O.  Hinton  &  Co.,  the  former  owners  of  the  property  in 
question,  on  the  10th  of  February,  1H47,  made  an  absolute 
bill  of  sale  of  all  the  property  owned  by  the  company  on  the 
different  lines  of  mail  routes  in  the  States  of  Illinois,  Iowa, 
and  Wisconsin ;  that  ^is  sale  was  made  in  St.  Louis,  Mis- 
souri; that  the  vendees,  by  the  terms  of  sale,  were  authorized 
to  take  possession  of  all  the  property  sold ;  that  immediately 
after  ihe  execution  of  the  said  instrument,  the  plaintiffs  by 
their  agents,  started  on  the  line,  taking  possession  of  the 
property  as  they  went  along ;  that  they  arrived  at  Peoria  on 
the  13th  of  February,  in  the  night,  and  immediately  pro- 
ceeded on  the  line  of  the  route  to  Lacon,  where  they  found 
the  ^operty  attached. 

The  question  of  law  involved  in  this  oaee  if  i  whether  there 
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was  fuch  a  transfer  of  the  property  in  this  case  as  would 
defeat  an  attaching  creditor  levying  before  it  was  reduced 
iatothe  actual  possession  of  the  vendee. 

It  is  a  general- rule,  that  in  a  sale  of  personal  property^ 
there  must  be  a  delivery  as  to  the  subsequent  purchasers,  or 
attaching  creditors.  But  it  is  also  well  settled,  that«where 
goods  are  told,  and  from  their  condition  no  actual  deliyery 
can  be  had,  the  sale  is  valid  if  the  vendee  take  proper 
measures  to  obtain  the  possession  of  the  property  sold  with- 
out unnecessary  delay.  Sicker  v.  Cross^  5  New  Hamp.  670; 
IVhippie  V.  Thayer,  16  Pick.  25 ;  Trvxworth  v.  Moore^  9 
do.  347;  Vewefi  v.  fVarrtn^  12  Mass.  300;  Rice  v.  Austin^ 
17  do.  197;  Badlam  v.  Tucker,  1  Pick.  389;  Damon  v. 
Oiborn,  ib.  476  ;  Chaplin  v.  Rogers,  1  East,  192. 
.  Thte  cases  of  Rice\.  Austin,  17  Mass.  197,  and  of  Chap^ 
tin  V.  Rogers,  1  East,  192,  are  directly  in  point.  The  Court 
in  the  former  case  said  :  ^^  It  is  not  necessary  to  effect  the 
transfer  of  bulky  articles  tbat  there  shall  be  a  manual  de- 
livery of  them.  The  delivery  of  things  which  may  be  con- 
sidered as  the  proper  indicia  of  the  property  is  sufficient. 
And  in  the  case  at  bar,  the  fact  of  possession  may  be  in- 
ferred from  the  plaintiff's  undertaking  to  deal  with  the  prop- 
ty  as  his  own,  by  the  indorsement  upon  the  bill  of  lading.  ^* 

The  same  principle  is  decided  in  the  latter  case,  which 
'was  assumpsit  for  a  stack  of  hay.  The  plaintiff  was  pot  to 
the  proof  of  the  delivery  of  it,  which  he  maintained  by  show-» 
ing  that  the  defendant  had  sold  a  part  of  the  hay  to  one  who 
had  taken  it  away. 

The  case  in  Massachusetts  was  an  action  of  trespass  against 
a  sheriff  for  taking  property  on  an  attachment  issued  against 
the  i^endor,  and  in  this  respect  is  precisely  like  the  present 
case. 

The  proof,  then,  is  clear  that  at  the  time  the  properly  was 
sold,  it  was  impossible  to  take  actual  manual  possession,  and 
that  the  plaintiffs  used  all  reasonable  diligenrce  to  take  actual 
possession.     This  was  sufficient  to  pass  the  title  in  them. 

In  the  case  in  New  Hampshire,  which  was  an  action  of  tro-^ 
▼er  for  a  chaise  and  harness^  attached  by  a  sberiffi  it  appear- 
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ed  that  A.  assigned  to  B.,  among  other  things,  a  chaise  and 
harness,  which  at  the  time  were  at  a  distance,  in  the  pos* 
session  of  C.  Before  B.  could  obtain  possassion,  and  while 
the  chaise  and  harness  were  in  the  possession  of  C,  D.,  a 
sheriff,  by  virtue  of  a  process  against  A.,  attached  the  same. 
It  was  held  that  the  assignee  was  entitled  to  hold  the  same 
against  the  sheriff.  The  Court  there  say :  <^  An  actual  de- 
livery by  the  vendor  to  the  vendee  is  not  in  all  cases  neces- 
sary. It  is  enough  if  the  delivery  be  such  as  the  situation  of 
the  property  admits.  "  It  is  added,  further,  that  ^'  when  the 
chattels  sold  are  so  situated  that  there  can  be  no  delivery  at 
the  time  of  the  sale,  the  case  foi-ms  an  exception  to  the  gen- 
eral rule,  and  it  is  sufficient,  if  the  vendee,  without  any 
gross  laches,  take  possession,  and  assert  his  title  in  a  rea-* 
sonable  time  after  he  has  an  opportunity  to  take  posses- 
sion. "  * 

H.  O.  Merriman  also  filed  a  tirritten  argument  in  behalf  of 
the  plaintiffs  in  error. 

O.  Peters^  for  the  defendant  in  error. 

It  is  conceded  that  O.  Uinton  &  Co.  were  the  owners  of 
the  property  in  controversy  till  February  10,  1847.  It  is 
also  conceded  by  the  defendant,  that  the  bill  of  sale  of  that 
date,  was  sufficient  to  pass  the  property  as  between  vendor 
and  vendee.  But,  as  between  the  vendors  and  their  credit- 
ors, we  insist  there  was  no  sufficient  delivery  of  the  prop- 
erty. 

It  is  admitted  in  the  argument  for  the  plaintiffs,  that  there 
was  no  actual  delivery  by  them  to  their  vendees.  Nor  is  it 
contended,  that  there  was  any  delivery  of  one  article  of  the 
property  sold,  in  the  name  and  in  behalf  of  the  whole;  but 
there  was,  at  most,  an  authority  given  by  the  bill  of  sale  to 
the  vendors  to  take  possession;  and  the  case  shows  that  all 
the  possession  taken  by  the  plaintiffs  of  the  property  was 
taken,  not  by  virtue  of  a  symbolical  delivery,  but  by  virtue 
of  the  authority  contained  in  the  bill  of  sale  to  take  posses- 
sion*   This,  it  is  admittedi  is  sufficient  so  far  as  the  plaintiflb 
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actually  got  possession  before  the  seizure  upon  the  attach- 
ment. Here  it  is  not  pretended  there  was  ^ny  symbolical 
act  as  a  substitute  for  a  delivery  of  the  whole.  Even  the 
bill  of  sale  was  not  delivered  as  a  symbol,  but  merely  as  a 
bill  of  sale,  with  an  authority  to  take  possession. 

This,  we  insist,  was  not  a  sufficient  delivery  to  defeat  the 
attachment.  Aside,  then,  from  any  question  as  to  the  bona 
Jides  of  the  transaotion  between  the  parties  to  the  bill  of 
sale,  we  insist,  that  the  rights  of  the  attaching  creditors 
vested  by  their  attachment.  A  leading  case  on  this  subject 
is  that  ofLanfear  v.  Sinnner^  17  Mass.  110. 

In  Skumway  v.  Butler^  7  Pick.  56,  where  a  bill  of  sale 
of  property  was  made  of  property  two  miles  distant,  and  sn 
attachment  levied  after  the  delivery  of  the  bill  of  sale,  and 
before  possession  taken  of  the  property,  it  was  held  that  the 
attachment  was  good.  See,  also.  Lamb  ts«  Durante  12 
Mass.  57. 

In  Carter  v.  TVUiard,  19  Pick.  1,  where  there  waa  a  biH 
of  sale  without  a  delivery  of  all  th%  property,  it  was  held  that 
the  part  attached  before  a  delivery  of  that  part,  was  good 
as  against  the  vendee.  So  in  Williams  v.  Moore^  6  New 
Hamp.  235,  it  was  held  that  a  delivery  of  part  of  the  prop* 
erty  in  one  place,  would  not  operate  as  a  delivery  of  another 
part  in  another  place.  See,  also,  Gardner  v.  Rowland^  2 
Pick.  603;  Shurtleff  v.  Willard^  19  do.  202.  The  case  at  bar 
presents  a  case  of  a  race  between  creditors.  The  law  fa* 
vors  the  vigilant^  ''leges  vigilanlibusj  non  dormientibus  sub* 
veniunty 

No  wrong  is  done  to  other  creditors.  It  is  immaterial 
where  a  debtor's  property  goes,  so  that  it  is  applied  in  pay- 
ment of  his  debts.  If  none  of  it  is  secreted  or  misapplied, 
the  law  is  satisfied.  All  bona  fide  creditors  have  equal 
equities;  each  has  a  right  to  grasp  his  share,  either  by  pur- 
chase or  legal  process.  In  such  cases  of  a  race  between 
creditors,  ''the  race  is  to  the  swift."  Gushing  v.  Hurdj  4 
Pick.  254;  Worden  v.  Mams^  15  Mass.  223. 

As  to  the  knowledge  of  these  attaching  creditors  of  the 
sale  of  O.  Hiolon  &  Go.  to  the  plaintifTs,  the  most  that  can 
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be  said  is,  that  the  evidence  was  doubtful  and  uncertain,  and 
proper  for  the  jury  to  consider,  and  they  having  passed  upon 
it,  the  Court  will  not  interpose  to  disturb  the  verdiotr 

We  might  well  question  the  bonajides  of  this  sale  to  the 
plaintiffs,  resulting  from  an  inspection  of  the  bill  of  sale  itself. 
A  conveyance  of  such  a  large  amount  of  property  without 
valuation,  purporting  to  be  in  payment  of  a  large  amount  of 
debts  and  liabilities,  which  debts  and  liabilities  are  specifi- 
cally stated,  and  yet  all,  or  nearly  all  of  which  are  stated  in 
round  numbers,  by  hundreds  and  by  thousands,  cutting  off 
all  other  creditors,  reserving  to  them  no  surplus,  and  re- 
quiring no  obligation  from  them  to  pay  and  discharge  the 
debts  for  which  they  were  sureties,  are  circumstances 
which  might  well  excite  suspicion;  and  show,  at  least,  thai 
the  Court  ought  not  to  interfere,  unless  peremptory  and  ar- 
bitrary rules  of  law  require  it. 

But  the  authorities  cited  on  the  other  side  to  show  that 
the  property  was  so  far  delivered  as  to  avoid  the  attachment, 
fail  entirely,  with  on6  exception,  of  sustaining  the  point  for 
which  they  are  cited. 

They  are  all  clearly  distinguishable,  unless  it  be  that  of 
Sieker  v.  Crossy  5  New  Hamp.  670.  The  Court  here 
overrule  the  case  of  Lanfear  v.  Sumner y  but  entirely  dis- 
regard the  distinction  of  goods  and  vessels  at  sea.  Yet 
that  distinction  is  well  maintained  by  the  authorities,  and 
there  is  strong  reason  for  the  rule.  Without  this  distinction, 
the  commerce  of  the  country  would  be  embarrassed. 

Had  an  innocent  purchaser  bought  this  property  of  an  agent 
of  O.  Hinton  &  Co.  without  knowledge  of  the  contents  and 
execution  of  the  bill  of  sale,  and  before  its  delivery,  can  it 
be  doubted  but  such  purchaser  would  have  holden  it? 

This  is  really  a  contest  between  two  sets  of  creditors. 
The  officer  is  merely  an  instrument  by  which  one  set  of  those 
creditors  is  to  enforce  their  rights.  This  doctrine  has  been 
fully  recognized  by  this  Court.  The  whole  case,  therefore, 
must  depend  upon  the  fact  whether  there  was  a  suffident 
delivery  of  the  property,  taking  into  consideration  the  acts 
of  the  parties,  and  the  terms  of  the  bill  of  sale. 


DECEMBER  TERM  1848. IW 

BvDeU  €tmL9*  Rabtrtton. 

0 

The  OpiDion  of  the  Court  was  delivered  by 

Trom BULL,  J.  This  was  an  aetion  of  repleTin,  in  which 
the  question  invoWed  was  the  title  to  the  property  replevied, 
consisting  of  a  number  of  stage  horses,  their  harness,  &c. 
O.  Hinton  &  Co.,  mail  contractors,  were  the  former  owners 
of  the  property,  and  on  the  10th  day  of  February,  1847,  at 
St«  Louis,  conveyed  it  and  a  large  quantity  of  other^ property 
upon  different  stage  routes  in  Illinois,  Iowa  and  l/Visconsin 
to  the  plaintiffs  as  creditors,  who,  immediately  after  the  exe- 
cution of  the  bill  of  sale,  proceeded  as  fast  as  practicable  to 
take  possession  of  the  property  conveyed ;  but  before  they 
had  taken  the  possession  of  the  property  in  question,  which 
was  upon  the  stage  route  between  Peoria  and  Ottawa,  it 
was  seized  in  the  county  of  Marshall  by  the  defendant,  on 
the  14th  of  February,  1847,  as  an  officer,  under  various  writs 
of  attachment  sued  out  in  said  county  of  Marshall  against 
O.  Hinton  &  Co. 

Upon  the  trial  in  the  Circuit  Court  on  an  issue  of  property 
in  the  plaintiffs,  the  Court  instructed  the  jury  as  follows, 
to  wit :  ^  If  either  of  the  attachments  were  levied  before  the 
property  was  taken  into  actual  possession  of  the  plaintiffs  in 
this  suit,  or  their  agents,  the  property  was  liable  to  such  at- 
tachment, unless  the  attaching  creditor  knew  of  the  transfer 
of  the  property  to  the  plaintiffs,  in  which  case^it  was  not  so 
liable,  provided  the  transfer  of  the  property  is  proven  by  the 
bills  of  sale. ''  The  plaintiffs  excepted  to  so  much  of  this 
instruction  as  related  te  the  delivery  of  the  possession  of  the 
property  attached,  and  the  necessity  of  notice  to  all  the  at- 
taching creditors.  The  jury  found  a  verdict  for  the  defend- 
ant, whereupon  the  plaintiffs  moved  for  a  tiew  trial,  which 
was  denied,  and  an  exception  taken. 

The  refusal  to  grant  a  new  trial  is  assigned  for  error,  and 
it  is  insisted  that  the  fair  inference  from  the  evidence  is, 
that  the  attaching  creditors  had  notice  of  the  transfer  of  the 
property  to  the  plaintiffs  at  the  time  of  the  levy  of  said  at- 
tachment. If  the  testimony  shows  that  said  creditors  had 
notiee,  the  verdict  was  erroneous,  but  it  is  clear  that  notice 
to  at  least  one  of  the  attaching  creditors  was  not  positively 
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shown,  and  the  jury  were  justified  by  the  evidence  in  find- 
ing, as  they  did,  that  he  had  no  notice,  and  the  Court  did 
not  consequently  err  in  refusiing  to  set  aside  the  verdict  upoB 
that  ground.  Whether  those  creditors,  when  attachments 
were  not  levied  until  after  they  bad  notice  of  the  transfer  t>f 
.the  property,  can  gain  any  advantage  by  the  previous  levy 
of  an  attachment  upon  the  same  property  by  a  creditor  who 
had  no  notice,  is  a  question  not  now  before  us.  The  officer 
is  protected  if  he  had  in  his  hands  a  single  writ  that  would 
justify  his  taking  and  detaining  the  property,  although  he 
may,  at  the  same  time,  have  been  in  the  possession  of  an 
hundred  other  writs  that  would  have  afforded  him  no  justifi- 
cation for  the  act. 

The  main  question  in  the  case,  however,  is,  whether  an 
actual  delivery  of  the  property  was  necessary  to  vest  the 
title  in  the  plaintiffs,  so  as  to  pratect  it  against  the  other 
creditors  of  O.  Hinton  &  Co.  The  contest  is  really  between 
different  creditors  of  that  firm,  the  plaintiffs  claiming  the 
property  by  virtue  of  the  sale,  and  the  attaching  creditors 
by  virtue  of  the  legal  proceedings  they  had  instituted,  under 
which  the  officer  in  their  behalf  got  possession  of  the  prop- 
erty before  it  was  delivered  to  the  plaintiffs. 

The  general  rule  that  in  the  sale  of  personal  chattels  there 
must  be  a  delivery  of  possession  as  to  subsequent  bona  fidt 
purchaserror  attaching  creditors  is  admitted,  but  then  it  is 
insisted. that  such  a  delivery  only  is  necessary  as  from  the 
nature  of  the  case  can  be  made,  and  that  inasmuch  as  the 
property  conveyed  in  this  case  was  scattered  over  a  large 
extent  of  country,  and  the  plaintiffs  were  proceeding  with 
all  reasonable  dispatch  to  get  possession,  that  therefore  it 
forms  an  exception  to  the  general  rule  and  the  sale  is  valid. 
To  sustain  this  view  of  the  case,  we  have  been  referred  to 
numerous  cases  where  a  symbolical  or  constructive  delivery 
has  been  regarded  as  equivalent  in  its  legal  •effects  to  au 
actual  delivery.  Such  are  the  cases  where  the  key  of  the 
Avarehouse  containing  the  goods  sold  was  delivered  to  the 
vendee,  or  where  the  documentary  evidence  of  the  title  has 
been  delivered,  as  in  the  case  of  a  ship  or  goods  at  sea,  or 
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where  the  weight  and  magnitude  of  the  article  has  rendered 
any  other  than  a 'constructive  delivery  impossible,  as  where 
the  possession  of  a  column  of  granite  or  a  raft  of  logs  was 
held  to  be  taken  by  the  eyes  and  the  declared  intention. 
But  none  of  these  cases  are  like  the  one  at  bar.  Here  there 
was  no  documentary  evidence  of  title  to  the  articles  sold,  to 
be  transferred,  nor  was  the  property  at  sea  one  of  such  a 
character  as  to  render  an  actual  delivery  •  impractScable. 

The  only  obstacle  to  a  delivery  in  this  case  was  the  ab- 
sence of  the  property  to  be  delivered.  There  was  no  evi- 
dence of  a  delivery  of  any  portion  of  the  property  conveyed 
at  the  time  of  the  sale,  and  hence  it  cannf>t  be  insisted  that 
a  part  was  at  that  time  delivered  in  the  name  of  the  whole. 

The  bill  of  sale  authorizes  the  plaintiffs  to  proceed  along 
the  various  mail  routes  and  take  possessior^  of  the  property 
sold,  in  whose  soever  hands  it  might  be  found.  It  is  mani- 
fest from  this  clause  in  the  bill  of  sale,  that  the^ parties 
themselves  considered  some  other  act  necevary  than  the 
execution  of  the  writing  to  vest  the  property  absolutely  in 
the  plaintiffs.  Suppose  an  agent  of  O.  Hinton.&  Co.  at 
Lacon,  who  had  possession  of  the  property  attached  aiid  au- 
thority to  dispose  of  it,  had  made  sale  of  the  same  to  a  bona 
fide  purchaser  on  the  day  after  the  bill  of  sale  was  executed 
to  plaintiffs  at  St.  Louis.  Could  it  be  insisted  that  the  pur- 
chaser acquired  only  a  title  subject  to  be  taken  ai^ay  by  a 
previous^urchaser  from  the  principal  in  another  part  of  the 
country  ?  We  think  that  such  is  not  the  law,  but  that  in 
case  of  two  sales  of  personal  property,  both  equally  valid, 
his  is  the  better  right  who  first  gets  possession  of  the  pro- 
perty, and  the  attaching  creditor  stands  in  the  light  of  a  pur- 
chaser and  is  to  be  protected  as  such.    Martin  v.  Dryden^ 

1  Gilm.  188. 
The  only  case  to  which  we  have  been  referred  that  at  all 

conflicts  with  the  foregoing  views  is  that  of  Sicker  v.  CroWj 
5  N.  H.  670.  In  that  case,  one  Whitehouse  being  ind-ebted 
to  the  plaintiffs,  transferred  to  them  for  their  benefit  as  cre- 
ditors a  chaise  and  harness  and  various  other  articles  of  per- 
sonal property.    Previous  to  the  transfer,  the  chaise  and 
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harness  had  been  let  to  hire  and  was  then  at  a  distance,  b«t 
the  rest  qf  the  property  was  delivered  in  $he  name  qf  the 
whole.  Before  the  plaintiffs  obtained  actual  possession  of 
the  chaise  and  harness^  and  while  it  was  in  the  hands  of  the 
bailee,  it  was  attached  at  the  suit  of  various  creditors  of 
Whitehouse,  and  the  Court  held  that  the  chaise  and  harness 
were  not  liable  to  the  attachment.  There  is  a  distinction, 
however,  between  the  case  of  Ricker  and  the  one  at  bar,  in 
this,  that  in  the  former,  a  part  of  the  property  and  all  that 
was  accessible  was  actually  delivered  at  the  time  of  the  sale, 
in  the  flame  of  the  whole ;  but  the  case  itself  is  of  doubtful 
authority,  and  is -admitted  by  the  Court  to  be  in  conflict 
with  sove  other  cases. 

The  cases  of  Bice  ▼.  Jiustin^  17  Mass.  197,  and  of  Chap" 
lin  V.  Rogers^  1  Cast,  192,  have  been  much  relied  upon,  but 
they  are  not  like  this.    In  the  first  of  those  cases,  the  docu- 
mentary evidence  of  title  (the  bill  of  lading)  was  in  the 
possession  of  the  plaintiff,  and  he  had  undertaken  to  deal 
with  the  property  as  his  own,  by  the  indorsement  of  the  bill 
of  lading  before  the  levy  of  the  attachment,  and  besides,  the 
transfer  of  a  ship  or  goods  at  sea  is  admitted  to  form  an  ex- 
ception to  the  rule  requiring  an  actual  delivery  of  personal 
property  to  vest  the  title  in  the  vendee  ;  and  in  the  case  in 
East,  the  vendee  had  exercised  acts  of  ownership  over  the 
property,  a  stack  of  hay,  by  selling  a  part  of  it  which  had 
been  taken  away.    Had  the  plaintiffs  in  the  case  n%Rr  before 
.  us  been  able  so  far  to  get  possession  of  the  property  as  to  have 
exercised  acts  of  ownership  over  it  before  the  levy  of  the  at- 
tachment, their  title  would  have  been  undoubted ;  or  had 
notice  been  given  to  the  driver  or  agent  who  had  the  pro- 
perty in  possession,  and  he  had  agreed  to  hold  the  same  for 
plaintiffs,  the  delivery  would  have  been  sufficient.     But  it 
would  be  going  too  far  to  hold  that  the  title  to  personal  pro- 
perty situated  at  a  distance  from  the  place  where  the  sale  is 
made,  passes  absolutely  to  the  vendee  without  a  delivery 
so  as  to  defeat  the  title  of  a  subsequent  b(ma  fide  purchaser 
who  first  gets  possession  of  the  property.    Such  a  rule,  it 
seems  to  us,  would  operate  most  injuriously  upon  the  trade 
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and  commerce  of  the  country,  %a  a  person  could  never  be 
safe  in  the  parchase  of  peraonal  property  if  his  title  was 
liable  to  be  defeated  by  a  prior  sale  of  bis  vendor,  made  in 
some  remote  part  of  tbe  country.  If  either  purchaser  is  to 
suffer  in  such  a  case,  it  ought  to  be  the  one  who  purchased  the 
property,  knowing  it  to  be  at  a  distance  and  that  possession 
could  not  be  obtained  at  once,  rather  than  the  *one  who  sees 
and  takes  possession  of  the  property  at  the  time  of  tbe  sale. 
The  former  knows  the  risk  which  he  runs  of  not  being  able 
to  get  possession  of  tbe  property  before  it  may  |)6  sold  and 
delivered  to  another^  while  the  latter  can  never  know 
whether  the  property  may  not  before  have  been  triided  to 
some  one  who  has  been  unable  ^  the  time  to  receive  it. 
Possession  of  perlonal  property  has  always  been  regarded 
as  evidence  of  ownership,  and  public  policy  requires,  that 
while  personal  chattels  reiAain  in  the  possession  of  the  former 
owner,  they  should  as  to  third  persons  be  regarded  as  bis. 

A  reference  to  a  few  authorities  analogous  in  principle  to 
the  case  before  us,  will  be  sufficient  to  show  that  a  sale  of 
personal  property  without  delivery  is  insufl&cient  to  vest  the 
title  as  against  any  one  but  the  vendor.  In  the  case  of  W/iii'  /"  • 
ney  v.  Lynde,  16  Verm.  679,  it  was  held  that  where  per- 
sonal property  is  sold,  which  is  at  the  time  in  the  possession 
of  a  third  person,  it  will  be  subject  to  attachment  at  the  suit 
of  the  creditors  of  the  vendor,  unless  the  person  having  pos* 
session  be  notified  of  the  sale  and  agree  to  hold  the  property 
for  the  vendee. 

In  the  case  of  Cobb  t;.  Haskell^  14  Maine,  303,  where  a  bill 
of  sale  was  made  of  a  quantity  of  boards  to  secure  a  debt 
due,  and  the  vendor  pointing  toward  the  boarda  which  lay 
in  several  piles  in  a  lumberyard  in  sight,  said  to  the  vendee, 
there  are  your  boards,  take  care  of  them  and  make  the  most 
of  them  i  and  the  vendee  suffered  them  to  lie  in  the  same 
place  for  two  months  without  any  further  act  on  his  part, 
when  they  were  attached  as  the  property  of  the  vendor,  it 
was  held  that  there  wits  no  sufficient  delivery  as  against  the 
attaching  creditor. 
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The  case  of  Lan/ear  v.  Sumner^  17  Mass.  110,  i«  directly 
in  point.     In  that  case,  one  Wain  who  was  the  owner  of  a 
quantity  of  teas  which  had  been  shipped  at  Canton  for  Bosf  en^ 
beiog  at  Philadelphia,  sold  said  teas  toijanfear,  not  knowing 
at  the  time  whether  they  had  arrived  at  Boston  or  not,  and 
having  no  bill  of  lading  or  documentary  evidence  of  title,  he 
gave  Lanfear  a  written  transfer  of  the  teas,  which  the  latter 
transmitted  by  due  course  of  mail  to  his  agent  at  Boston, 
who,  within  a.  half  hour  after  its  receipt,  made  a  demand  of 
the  teas  which  had  arrived  at  Boston  a  few  days  previous 
and  been  seized  by  the  defendant,  Sunmer,  as  an  officer 
under  an  attachment  at  the  suit  of  the  creditors  of  said  Wain. 
The  attachment  had  been  levied  before  the  receipt  of  the 
transfer  at  Boston^  but  not  till  after  its  eirecution  at  Phila* 
delphia,  and  the  Court  held  the  property  subject   to  the 
attachment.     Had  the  teas  been  consigned  to  Wain,  'kn&  he 
having  possession  of  the  bill  of  lading  had   indorsed  it  to 
Lanfear,  the  case  would  hshre  come  within  the  exception 
in  favor  or  the  sale  of  goods  at  sea  or  in  a  distant  port,  the- 
title  to  which  becomes  perfect  by  the  transfer  of  the  docu- 
mentary evidence  of  title,  without  an  actual  delivery.     See, 
also.  Carter  r.   WiUardy  19  Pick.  1,  and  Shvtnwat/  v.  Bit- 
tery  7  do.  56,  which  are  analogous  in  principle  to  the  one  at 
bar. 

There  being  then  no  error  in  the  instructions  of  the  Cir- 
cuit Court,  the  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 
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JasEPH  Smith,  appellant,  v.  Ja^es  E.  Killeck  et  itx.^  ap- 
pellees. 

•Appeal  from  Cook  Co,  Court 

In  an  actios. of  forcible  detainer,  there  is  no  precis  form  for  a  complaint.  It  is 
sufficient,  if  the  complaint  show  the  relation  of  landlord  and  tenant  to  have 
existed,  that  the  time  for  which  the  premises  were  let  has  expired,  and  that 
the  tenant  persists  in  holding  the  premises  after  demand  made  in  writing  for 
for  the  possession  thereof. 

Id  an  action  of  forcible  detainer,  the  juiy  simply  Cbimd  the  -defendant  ^^guilty :" 
Heliy  that  the  verdict  was  sufficient,  though  it  would  hare  been  more  formal 
to  have  been  <'in  manner  and  form  as  alleged  in  the  complaint. '^ 

PoBCiBLE  Detainer,  brought  by  tbe  appellees  against  th& 
appellant,  before  a  justice  of  the  peaoo  in  Cook  county, 
when  a  verdict  was  rendejed  for  the  complainants  below* 
The  defendant  appealed  to  the  Cook  County  Court,  and  the 
cause  was  heard  before  the  Hon.  Hugh  T.  Dickey  and  a 
jury,  at  the  October  term,  1847,  when  a  verdict  was  again 
rendered  for  the  complainants. 

The  substance  of  the  complaint  will  be  found  in  the  Opin- 
ion of  the  Court. 

The  cause  was  submitted  in  this  Court  upon  the  written  ar- 
guments of  Morris  5'  Brown^  for  the  appellant,  and  of  JST. 
B.  Judd^  for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by  ^ 

Trumbull,  J.  This  was  an  action  of  forcible  detainer, 
commenced  by  the  appellees  against  the  appellant. 

The  complaint  alleges,  'Hhat  on  or  about  the  26th  day  of 
March,  1844,  Joseph  Smith  entered  intone  following  prem- 
ises, viz:  Lots  number  thirty  thfee  and  thirty  four,  of  Wa- 
bausia  addition  to  Chicago,  under  an  agreement  to  purchase 
the  same;  that  failing  to  comply  with  said  agreement,  it  was 
then  further  agreed,  that  he  should  retain  possession  of  said 
premises,  until  the  rent  amounted  to  enough  to  pay  for  his 
improvements;  that  said  time  bad  long  since  expired,  and 
the  said  Joseph  Smith  wilfully  and  without  force,  after  the 
e^cpjlration  of  said  term,  holds  over  and  continues  in  posses-* 
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flion  of  said  premises,  without  the  permission  of  the  com- 
plainantSy  notwithstanding  demand  has  been  made  in  writing 
by  the  complainants  upoa  the  said  Joseph  Smith,  to  quit  and 
deliver  up  possession  to  them;  and  complainant*  further  saj 
that  the  title  to  said  premises  i»  in  the  said  Sarah  Ann  Kil- 
leck, wife  of  said  James  IQIleek.'^  The  complaint  was  made 
on  the  9th  of  April,  1847,  and  uponr  the  trial  beibre  the  jus- 
tice of  the  peace,  the  defendant  was  found  guilt  j,  and  a  writ 
of  restitution  awarded. 

Smith  appealed  to  the  Cook  Goraitj  Covrt,  when  a  motion 
was  made  to  dismiss  the  suit  for  waniof  sufficient  complaint* 
The  motion  was  overruled,,  and  upon  trial  had,  the  jury 
found  the  defendant  guilty,  whereupon  he  entered  a  motion 
for  a  new  trial,  which  was  overruled,  and  a  writ  el'  restitu— 
tion  awarded.  During  the  progress^  of  the  trial,  the  plain- 
tiffs offered  in  evidence  deed»  of  conveyance  for  the  piemise9 
in  question  to  Mrs.  Killeck,  and  proved  substantially  the 
aUeg-atibns  in  the  complaint,,  as- to  the  sale  to  Smith,  and  his- 
subsequent  occupation  of  the  premises  as  the  lessee  of  the 
plaintiffs  long  enough  to  pay  for  the  improvements  he  hael 
made>  also  the  giving  of  notice  in  wifting  and  demand  for 
possession  of  the  premises  before  suit  brought.  The  defend- 
ant showed  that  before  suit  brought  he  had  leased  the  prem- 
ises to  two  different  persons,  and  to  one  of  them,  by  the 
assent  of  platntiffi,  for  a  term  not  expired  at  the  tiime  of  the 
•  commencement  of  this  suit;  but  the  testimony  further  showed ' 
that  the  leases  made  by  Smith  had  both  been  canceled  and 
surrendered  up  before  the  commencement  of  this  suit,  and 
it  is  therefore  unnecessary  to  notice  them  particularly. 

The  erronr  assigned  are, 

1.    The  overruling  the  motion  to  dismiss  for  want  of  a 
sufficient  complaint^ 

8%    The  admission  in  evidence  of  the  deeds  to  Mrs.  Kil- 
leck; 
'   S.    The  refusal  to  grant  a  new  trial;  and 

4.    Insufficiency  of  the  verdict  to  warrant  a  judgment  of 
restitution. 

The  complaint  is  certainly  indefinite  as  to  the  time  when 
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the  contract  of  sale  was  rescinded,  and  the  defendant  began 
to  occupy  the  premises  as  the  lessee  of  the  plaintiffs;  also, 
as  to  the  value  of  the  improvements  made  by  defendant,  and 
of  the  rent  of  the  premises;  but  there  is  no  precise  form  for 
a  complaint  of  this  character,  nor  ought  unreasonable  strict- 
ness to  be  required.  It  is  enough  if  the  complaint  show 
the  relation  of  landlord  and  tenant  to  have  existed;  that  the 
time  for  which  the  premises  were  let  has  expired,  and  that 
the  tenant  persists  in  holding  the  premises  after  demand 
made  in  writing  for  the  possession  thereof.  This  complaint 
contains  all  these  allegations,  though  somewhat  vaguely  set 
forth,  and  in  accordance  with  the  doctrine  established  by 
this  Court  in  the  case  of  BaOance  v.  Frisby^  3  Gilm.  291, 
we  are  disposed  to  consider  the  complaint  sufficient  See, 
also.  Barton  v.  Osborrij  6  Blackf.  146. 

The  title  deeds  to  Mrs.  Killeek,  were  doubtless  offered  in 
evidence  to  show  the  reason  for  joining  her  as  a  party  to  the 
complaint,  and  with  this  view  they  were  properly  admissi- 
ble.  Whether  the  deeds  offered  were  sufficient  to  establish 
her  title,  it  is  unnecessary  to  determine.  There  is  enough 
in  the  case  to  show  that  Killeek  took  possession  of  the  prem- 
ises under  the  sale  from  Scammon  to  his  wife,  and  dealt  with 
the  property  as  his  wife's  in  his  subsequent  transactions  with 
Smith,  and  she  was  not,  therefore,  improperly  made  a  party 
to  the  complaint. 

The  reasons  assigned  for  a  new  trial,  are  very  similar  to 
those  urged  for  dismissing  the  suit.  If  the  complaint  was 
sufficient  the  verdict  was  right,  as  the  only  witness  who  was 
called  to  testify  as  to  the  sale  to  Smith,  his  subsequent 
agreement  to  occupy  the  premises  till  paid  for  his  improve- 
ments, and  that  he  had  done  so,  fully  proved  those  facts. 

As  to  the  sufficiency  of  the  verdict,  there  can  be  no  ques- 
tion. The  jury  found  the  defendant  guilty,  and  though  it 
might  have  been  more  formal  to  have  added  "in  manner  and 
form  as  alleged  in  the  complaint,"  still  the  veMict  as  ren- 
dered was  sufficient,  and  has  the  same  meaning  as  if  render- 
ed in  a  more  formal  manner. 

The  judgment  of  the  County  Court  is  affirmed  with  costs. 

Judgment  qjfirmed. 
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Elizabeth  C.  Duncan  ei  al.j  plaintiffs  in  error,  v,  Geo^oe 
W.  Finch  et  al,y  defendants  in  error. 

Error  to  Pike, 

A  bill  in  Chancary  for  an  injunction,  &c.,  was  filed  and  the  writ  issued  in  vact* 
tion.  It  did  not  appear  from  the  record  that  the  summons  was  ever  served 
or  returned  into  Court.  One  of  the  defendants,  however,  appeared,  and  filed 
his  answer,  to  which  there  was  no  replication.  A  bond  for  costs  was  filed 
and  the  cause  continued  to  the  next  term,  but  no  steps  were  taken  to  brin^ 
the  other  defendant  into  Court.  At  the  second  term,  the  case  was  called  is 
its  order,  the  defendant  again  appearing,  and  no  one  appearing  for  the  com- 
plainant, the  bill  was  dismissed  and  the  injunction  dissolved  for  want  of 
prosecution,  but  without  prejudice:  Eteldy  that  the  Court  proceeded  strictly 
in  conformity  with  its  duty  in  dismissing  the  bill  and  dissolving  the  injunction. 

Bill  in  Chancery  for  an  injunction,  &c.,  in  the  Pike  Cir- 
cuit Court,  brought  by  the  plaintiffs  in  error  against  the  de- 
fendants in  error.  The  cause  came  on  to  be  heard  at  the 
August  term,  1847,  the  Hon.  Norman  H.  Purple  presiding, 
and  the  complainants  npt  appearing,  the  bill  was  dismissed 
and  the  injunction  dissolved. 

fF.  ThomaSy  for  the  plaintiffs  in  error. 

M,  McConneUy  for  tlie  defendant  Finch. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.     This  bill  was  filed  by  the  administrators  with 
the  will  annexed,  and  the  infant  heirs  of  Joseph  Duncan,  de- 
ceased, against  the  defendants  upon  which  an  injunction  was 
issued  in  vacation.     The  summons  was  returnable  to  the 
March  term,  1847,  but  which  it  does  not  appear  was  ever 
served  or  returned.     At  that  time  one  of  the  defendants, 
Finch,  appeared  and  filed  his  answer  to  which  no  replication 
was  ever  filed.    At  that  term,  the  next  friend  of  the  infant 
complainants  filed  a  bond  for  costs  for  them,  and  the  cause 
was  continued  to  the  next  term,  no  steps  having  been  taken 
by  the  Qomplainants  to  bring  the  other  defendants  into  Court. 
At  the  August  term,  1847,  the  suit  was  called  in  its  order, 
the  defendant  appeared,  but  no  one  appearing  for  the  com- 
plainants, the  ^uit- was  dismissed  for  want  of  prosecution,  but 


DECEMBER  TERM  1848.  *  .    297 


Duncan  et  (tL  v.  Finch  et  aZ. 


without  prejudice.     The  complainants  bring  the  record  here, 
and  complain  that  there  is  error  in  this  decree. 

We  think  the  Circuit  Court  proceeded  strictly  in  con- 
formitj  to  its  duty  in  dismissing  the  bill  and  dissolving  the 
injunction.       The   complainants'   solicitor  was   manifestly 
guilty  of  negligence  in  not  preparing  the  suit  for  a  hearing. 
He  should  have  taken  some  measures  to  ge4;  a  return  of  the 
summons,  and  if  it  had  not  been  served  on  the  other  defend- 
ant, to  issue  an  aliasy  and  to  have  done  all  in  his  power  to 
to  have  brought  the  cause  to  a  hearing,  that  the  defendant, 
who  had  appeared,  nee.d  not  continue  under  the  injunction 
without  a  hearing  any  longer  than  was  absolutely  necessary. 
Instead  of  that,  the  complainants  having  obtained  an  injunc-* 
tion,  gave  themselves  no  further  concern  about  the  suit,  but 
left  it  to  its  fate.     The  excuse  why  no  appearance  was  made 
at  the  August  term  is,  that  the  suit  was  not  ready  for  a 
hearing,  and  consequently  there  was  no  necessity  for  the  at* 
tendance  of  counsel,  as  the  case  could  not  have  been  argued. 
Even  if  counsel  had  attended  at  that  time,  it  might  have 
been  the  duty  of  the  Court  to  have  dismissed  the  suit,  be-' 
cause  no  steps  had  been  taken  at  the  former  term  to  bring 
in  the  other  defendant,  and  thus  advance  the  suit.     It  was 
the  duty  of  the  complainants  to  speed  the  cause  with  dili* 
gence,  and  if  they  would  not  do  that,  they  must  suffer  the 
just  penalty  of  their  negligence.     Even  with  the  utmost  dil- 
igence, the  procrastination  in  Chancery  cases  often  becomes 
oppressive,  and  affords  grounds  for  a  just  reproach  against 
our  system  of  Chancery  jurisprudence,  and  it  is  the  duty 
of  Courts,  as  well  as  parties,  to  see  that  there  is  no  unneces- 
sary delay.     In  consideration  of  some  of  the  complainants' 
being  infants,  the  Court  might  possibly  have  been  justified 
in  further  delay,  had  it  been  satisfied  from  an  inspection  of 
the  record,  that  their  interests  might  have  suffered  irrepar- 
able injury  by  a  dismissal  of  the  bill;  but  at  most  it  was  but 
matter  of  discretion  with  the  Court  below^  which  w^  think 
was   very   properly   exercised.     A   new  bill  may  be  filed 
when  the  complainants  get  ready  to  go  on  with  tbeir  case.* 
The  decree  of  the  Circuit  Courtis  affirmed  with  costs. 

Decree  affirmedt 
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Samuel  Webstkr,  appeUant,  v*  John  EnfxclDi  appellee. 

•Appeal /r(nn  fVarren* 

Where  one  party  is  guilty  of  a  f4ilare  to  perform  hit  part  of  a  special  agreement^ 
whether  sealed  or  not, — ^such  a  failure  as  prevents  the  other  party  from  per- 
forming,— the  latter  may  abandon  the  contract,  and  sae  in  au%mpiU  for  what 
be  has  done  under  it,  whenever  that  action  might  be  maintained  but  for  the 
special  agreement. 

The  Court  will  not  attempt  to  determine  a  question  of  fact,  where  the  bill  of  ex- 
ceptions does  not  purport  to  set  forth  all  the  evidence  in  the  case. 

Evidence  tending  to  show  what  the  parties  to  a  contract  considered  a  reasonable 
time,  is  proper  for  the  consideration  of  the  jury. 

If  evidence  tends  to  prove  two  things,  one  of  which  is  proper,  and  the  other  im- 
proper, it  should  go  to  the  jury  with  an  explanation  from  the  Court  of  its 
legitimate  bearing. 

Assumpsit,  4n  the  Warren  Circuit  Coart,  brought  by  the 
appellee  against'tfa^  appellant,  and  heard  before  the  Hon. 
Norman  H.  Purple  ana  ^  jtlkVy,  at  the  November  term,  1846, 
when  a  veiSlibt  Md  judgmdht  were  rendered  in  favor  of  the 
plaintiff  below  for  $446^801 

So  much  of  tlie  evidence  given  on  the  trial  in  the  Circuit 
Court  and  contained  in  the  bill  of  exceptions  as  is  material 
to  the  determination  of  the  case,  will  be  found  embodied  in 
the  Opinion  of  this  Court. 

S.  S.  Blackwellj  for  the  appellant. 

1.  Assumpsit  upon  a  quantum  meruS  will  not  lie,  where 
the  parties  have  made  a  sealed  agreement,  under  which  the 
labor  was  done,  (the  work  agree4  to  be  done  being  in  part 
finished,)  though  the  plaintiff  was  prerented  from  fulfilling 
his  undertaking  by  the  defendant ;  but  the  action  must  be 
brought  on  the  agreement  itself.  Young  v.  PresUm^  4 
Cranch,  239 ;  fVood  v.  Edwardsy  19  Johns.  806 ;  •Andrews 
V.  Montgomery y  ib.  162 ;  Toussaint  v.  Martinnani^  S  Term 
R.  100-6 ;  CoOman  v.  Jenkins^  14  Mass.  96 ;  4  B.  &  P.  104 ; 
1  JVf .  ^  S.  673 ;  14  Mass.  93,  99 ;  5  Cowen,  196 ;  Hawkes  v. 
Voungf  6  New  Hamp.  300. 

2.  Where  there  is  a  special  agreement  which  has  been 
fully  performed,  or  where  defendant  has  prevented  a  per* 
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formance,  plaintiff  cannot  maintain  a  general  assampsit,  if 
the  agreement  was  to  pay  in  property  and  not  in  money. 
BurUngame  v.  Burlingamey .  7  Cowen,  92 ;  Cochran  y. 
Taium,  3  Monroe,  404 ;  Spraii  ▼.  Mc  Kinney j  I  Bibb,  695 ; 
fVataon  v.  McJ^airy^  ib.  366 ;  IJ.  J.  Marsh.  394 ;  3  do.  689  ^ 
Clements  ▼.  Eslava^  4  Porter,  602 ;  6  H.  &  L  46 ;  14  Johns. 
326. 

3.  The  omissiontof  defendant  torfambh  such  lamber  as  was 
required  in  framing  the  timbers  for  the  mill  was  at  most  but 
a  breach  of  the  contract,  and  plaintiffhas  his  remedy  by  action* 
It  is  not  every  breach  of  a  contract  which  will  authorize  the 
party  not  in  fault  to  rescind,  and  sue  on  an  implied  assump- 
sit for  his  labor,  &c.  It  is^  only  where  the  act  of  the  defend- 
ant is  such  as  necessarily^  to  prevent  the  other  party  from 
performing  his  part  according  to  the  terms  of  the  agreement* 
Selby  V.  Hutchinson^  4  Gilm.  832-3.;  ^Mim0tSS\  34  Eng. 
Com.  Law  R.  160 ;  21  do.  260. 

4L  AU  antecedent  and  contKiA^ffBneous^  ^^%^  s^ee» 
ments,  conversations,  &c.,  are  g^rg^i^||f(jpftw^n  coiv 
tract.    Lane  v.  Sharp,  3  Scam. 

T"! 

JL  Manning,  for  the  appellee. 

1.  Where  there  has  been  a  contrlClflPlMlher  under  seal 
or  not,  and  it  is  partially  performed  by  one  party  and  he  is* 
prevented  from  completing  the  performance  of  his  part  by 
the  default  of  the  other  party,  he  may  treat  the  contract  as- 
rescinded,  and  recover  the  value  of  what  he  has  done  inas- 
sumpsit.  Butts  x>  I&inMeg,  1  Scam.  416;  Herrington  v. 
Hubbard  J  ib.  669 ;  Beed  v.  Phillips,  4  do.  40*;  Bannister  y. 
Bead,  1  Gilm.  100 ;  10  Johns.  36 ;  4  Wend.  290 ;  Selby.  v. 
Hutchinson,  4  Oilnv.  32& 

2.  It  is  argued  that  evidence  concerning  the  time  when: 
Webster  was  to  have  his  sawmill  done  was  improperly  per- 
mitted to  go  to  the  jury;  but  this,  with  (be ' explanation  of 
trhe  Judge  accompanying  it,  was  only  evidence  of  what  was  a 
reasonable  time  within  which  Webstor  should  complete  his^ 
saw  mill.  And  what  is  reasonable  time  may  be  a  questioa 
for  the  jury  to  determine  uponithe  facts-of  the  case.    LStarkie* 
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lon  £v.  450,  et  seq.  et  in  notis;  Eaton  v.  Southby^  Willes, 
136*;  Bellv.  JVardellj  do.  202;  1  Starkie  on  £v.  461,  note 
(p);  ib.  464,  note.(u);  Hilton  v  Sheperd^fi  East,  14,  note; 
2  Eng.  Com.  Law  R.  162 ;  1  Starkie  on  Ev.  468-9 ;  Joy  v. 
Sears,  9  Pick.  4. 

3.  The  Jxill  of  exeeptions  ^oes  .not  purport  to  set  out  all 
the  evidence  given  in  the  case,  and,  therefore,  a  new  trial 
cannot  be  grfanted  on  the  ground  that  the  verdict  is  against 
the  weight  of  evidence.  Halt  v.  Bogers,  3  Scam.  6-;  Bow- 
an  v.  Doshj  4  do.  461;  Bates  t.  Bulkley^  2  Gilm.  394; 
Granger  v.  IVarrington^  3  do.  310;  2  J.  J.  Marsh.  123. 

O.  H.  Brosvning  conclude^  the  argument  in  behalf  of  tlie 
appellant* 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  The  law  is  too  well  settled  in  Ihis  State  to 
admit  of  discussion  by  this  Coust,  that  when  4)ne  party  is 
guilty  of  a  failure  to  perform  his  part  of  a  special  agreement^ 
whether  sealed ^or  not,  such  ,a  failure  as  prevents  the  other 
party  from  performing,  the  latter  may  abandon  the  contract, 
and  bring  assunipsit  for  what  he  has  done  under  it«  when- 
ever tha,t  action  might  be  maintained,  but  for  the  special 
agreement.  Setby  v.  Hutchinson,  4  Gilm.  319  ;  Bannister 
v.  Bead,  1  do.  100 ;  ,Beed  v.  Phillips,  4  Scam.. 40 ;  Herrings 
ton  V.  Hubbard,  1  do.  9j69;  Butts  v.  Huntly,  ib.  413.. 
Whether  this  action  jcould  be  sustained  depended  upon  the 
question  of  fact,  whether  the  defendant  had  been  guilty  of 
such  a  violation  of  the  contract,  although,  judging  from  the 
evidence  sent  up,  we  might  be  disposed  to  concur  with  the 
jury  in  their  conclusion  that  the  .defendant  was  guilty  of 
such  violation,  we  are  precluded  from  an  examination ^of  that 
question  on  accaiilit  of  the  incomplete  bill  of  exceptions 
^ound  in  the  record.  After  setting  forth  certain  testimony 
it  proceeds  :  ^^And  defendant  avers  that  this  bill  of  excep- 
tions contains  all  the  evidence  oSTered  or  given  on  the  part  of 
the  plaintiff  to  maintain  the  issues  on  his  part.  The  evi- 
ileme  l^ing  clpsed^' the  plaintiff  ^asked  the  Caujrt  to  instruct 
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the  Jury,"  &c.  It  is  hnpodsible  for  this  Court  to  determine 
understandingly,  whether  the  facts  were  correctly  found 
or  not,  unless  we  have  all  the  evidence  which  was  acted 
upon  in  the  Coutt  below.  There  is  no  pretence  that  any  is 
given  here  except  that  introduced  by  the  plaintiff,  and  be- 
fore we  could  say  that  the  finding  was  unvsupported  by  the 
evidence,  we  should  have  to  determine,  judicially,  that 
nothing  could  have  come  from  the  defendant's  witnesses, 
which  could  have  supported  the  finding.  Besides,  the  Judge 
who  tried  the  cause  doet  not  vouch  for  the  truth  of  the 
averment,  that  all  of  the  plaintiff's  evidence  is  inserted. 
All  that  is  affirmed  by  him  i?,  that  the  defendant  aversj  that 
all  the  evidence  for  the  plaintiff  is  given.  With  the  repeat- 
ed and  explicit  decisions  of  this  Court  on  this  subject  it 
could  not  have  been  anticipated,  either  by  the  counsel  who 
prepared  this  bill  of  exceptions,  or  by  the  Judge  who  signed 
it,  that  it  would  be  Understood  here  as  containing  all  the 
evidence  in  the  case. 

The  only  remaining  question  is,  whether  the  Court  erred 
.in  permitting  certain  evidence  to  go  to  the  jury.  By  the 
special  contract  proved,  the  defendant  was  to  finish  a  «er- 
tain  saw-mill,  then  in  progress  of  erection,  within  a  rea- 
sonable time,  by  means  of  which  he  was  to  furnish  certain 
sawed  lumber  to  be  used  in  the  erection  of  the  grist-mill. 
What  was  that  reasonable  time  w^as  an  important  inquiry  for 
the  jury.  As  tending  to  prove  this,  the  plaintiff  offered  to 
show  by  one  witness,  that  about  the  time  the  article  of 
agreement  was  made,  a  little  before  or  a  little  after,  he,  the 
witness,  understood  from  the  parties,  that  the  saw- mill  of 
Webster  was  to  be  started  about  the  first  of  June,  1846 ;  and 
by  another  witness,  who  had  had  a  conversation  with  Web- 
ster, that  he  had  told  him  that  the  saw-mill  was  to  be  started 
by  that  time.  This  evidence  the  Court  permitted  to  go  to 
the  jury,  at  the  same  time  stating,  that  it  was  only  proper 
for  the  purpose  of  showing  what  the  parties  considered  a 
reasonable  time  for  the  completion  of  the  saw- mill.  For 
this  purpose  we  have  no  doubt  the  evidence  was  proper.  It 
certainly  was  not  admissible,  to  prove  hf  parol,  for  the  pur- 
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pose  of  varying  the  written  agreement,  a  previoaa  or  con- 
temporaneous understanding,  different  from  that  evidenced 
by  the  written  contract,  and  for  that  purpose,  that  evidence 
would  have  been  iAadmissible.  But  there  was  another  pur- 
pose for  which  this  evidence  was  proper*  If  evidence  tends 
to  prove  two  things,  one  of  which  ia  proper  and  the  other 
improper,  it  nmst  go  to  the  jury  with  an  explanation  from 
the  Court  of  its  legitimate  bearing*  From  this  testimony 
we  learn  that  it  was  the  expectation  of  the  defendant  that 
the  saw- mill  would  be  in  operation  by  the  first  of  June,' 
1846 ;  and  hence  we  may  infer  at  least,  that  he  thought  that  a 
reasonable  time  within  which  to  finish  it.  This,  taken  only 
as  the  expression  of  aif  opinion,  was  not  conclusive  upon 
him  like  an  express  stipulation,  but  he  was  still  at  liberty  to 
show  that  he  was  mistaken  in  that  opinion — ^that  lutoward 
circumstances  had  prevented  him  from  completing  it 
within  that  time,  as  that  it  could  not,  with  reasonable  dili- 
gence, have  been  done  so  soon.  This,  evidence  may  not  have 
been  sufficient,  of  itself,  to  have  required  the  jury  to  find 
that  till  the  first  of  June  was  a  reasonable  time ;  but  at  least 
it  was  proper  to  be  considered  by  them,  in  connection  with 
the  other  evidence  in  the  cause,  to  determine  what  was  a 
reasonable  time  within  which  to  complete  the  mill ;  and  the 
Court  took  a  very  proper  precaution  to  prevent  its  having 
an  improper  influence  upon  them,  not  only  at  the  time  the 
evidence  was  given,  but  subsequently  in  his  instructions. 
As  we  find  no  error  in  the  record,  the  judgment  must  be 

affirmed  with  costs. 

Judgment  affirmed. 
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James  Love,  appellant,  t;.  Arthur  Fairfield,  &c.  appeUee. 

Appeal  from  Madison. 

A  suit  in  attachment  was  brought  in  the  n^e  of  Fairfiiddy  for  the  use  of  Field 
and  HaU.  The  bond  was  executed  by  Field  and  sureties/  reciting  the  form 
of  the  action^  and  containing  the  following  conditions  ''Now  if  the  said 
Alexander  P.  Field  and  David  N.  Hall  shall  prosecute  said  suit  with  effect^ 
or  in  case  of  failure  therein,  shall  well  and  truly  pay  and  satisfy  the  said 
James  Love  all  such  costs  in  said  suit  and  damages  as  shall  be  awarded 
against  the  said  Field  and  Hall,  their  heirs,  executors  and  administrators,  in 
any  suit  or  suits,  which  may  hereafter  be  brought  for  wrongfully  suing  out 
the  attachment,  then,"  &c.:  JSeM,  that  the  bond  was  in  conformity  to  the 
statute. 

A  suit  was  brought  upon  a  judgment  in  the  name  of  A.  for  the  use  of  B.  and  C. 
to  whom  it  had  been  assigned.  At  the  trial,  the  defendant  moved  for  a  con- 
tinuance because  no  copy  of  the  assignment  was  filed  with  the  declaration. 
The  motion  was  overruled :  Held,  that  it  was  not  necessary  to  file  such  copy, 
the  suit  being  upon  the  record  of  the  judgment  and  not  upon  the  assignment. 

Attachment,  in  the  Madison  Circuit  Court,  brought  by 
Fairfield,  for  the  use  of  Alexander  P.  Field  and  David  N. 
Hall,  against  Love. 

The  attachment  bond  was  executed  by  Field  and  sureties^ 
the  condition  of  which  is  recited  in  the  Opinion  of  the  Court. 
A  motion  to  quash  the  attachment  for  an  alleged  insuffi- 
ciency in  the  bond  was  made  at  the  August  term,  1848,  the 
Hon.  Gustavus  P.  Koerner  presiding,  which  was  overruled. 
A  motion  for  a  continuance  was  also  made,  because  no  copy 
of  an  assignment  of  the  judgment  sued  on  was  filed  with  the 
declaration,  which  motion  was  also  overruled.  The  cause 
was  then  tried  by  the  Court,  and  judgment  rendered  for  the 
plaintiff  below. 

J.  OiUeapie^  for  the  appellant.. 

L.  Davis  4"  A.  G.  Edwards^  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  There  are  but  two  questions  to  be  examined 
in  this  case.  The  first  is,  whether  the  motion  of  the  defend- 
ant  below    should   have   been   sustained   to   quash    the 
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writ  of  attachment  for  the  insufficiency  of  the  attachment 
bond,  and  thfe  other  is,  whether  the  motion  for  a  con- 
tinuance should  have  been  allowed.  The  objection  is, 
that  the  condition  of  the  bond  is  not  in  conformity  to  the 
statute.  The  condition  recites  that  Field  and  Hall  had 
sued  out  kn  attachment  at  the  suit  of  Fairfield  to  their  use, 
and  against  the  estate  of  Love,  &c.  '^Now  if  the  said  Alex- 
ander P.  Field,  and  David  N*  Hall  shall  prosecute  said  suit 
with  effect,  or  in  case  of  failui*e  therein,  shall  well  and  truly 
pay  and  satisfy  the  said  James  Love  all  such  costs  in  said 
suit,  and  damages  as  shall  be  awarded  against  the  said  Field 
and  Hall,  their  heirs,  executors  and  administrators,  in  any 
suit  or  suits  which  may  hereafter  be  brought  for  wrongfully 
suing  out  the  attachment,  then,"  &c.  This  bond  is  in 
all  respects  a  literal  transcript  from  the  statute,  merely 
filling  up  the  blanks^  Rev.  Stat.  64,  §  5.  But  it  is  insisted 
for  the  plaintiff  in  error,  that  inasmuch  as  the  preceding 
section  provides  that  the  bond  shall  be  '^conditioned  for  sat- 
isfying all  costs  which  may  be  awarded  to  such  defendant, 
or  to  any  others  interested  in  said  proceedings ^^^  that  some- 
thing more  is  required. 

Had  not  the  Legislature  prescribed  this  form  for  the 
bond,  we  might  have  held  this  insufficient  to  secure  the 
rights  of  those  "others  interested  in  said  proceedings"  if  any 
such  there  could  be,  as  appear^  to  be  contemplated  in  the 
fourth  section.  This  being  a  statutory  bond,  should  the 
question  ever  arise,  it  would  be  construed  to  have  the  effect 
ascribed  to  it  by  the  Act,  as  the  law  enters  into  and  forms 
a  part  of  it  in  legal  contemplation.  It  must  be  an  extraor- 
dinary case  indeed,  when  the  Court  shall  hold  that  that 
bond  is  insufficient  to  authorize  the  issuing  of  an  attachment, 
which  the  attachment  law  itself  says  shall  be  sufficient. 

The  defendant  moved  to  continue  the  cause,  because  no 
copy  of  the  assignment  of  the  judgment  from  Fairfield  to 
Field  and  Hall,  had  been  filed  with  the  declaration.  This 
motion  was  properly  overruled.  It  was  not  necessary  that 
this  should  have  been  filed.  The  suit  was  not  brought  upon 
the  assignment,  but  upon  the  record  of  a  judgment.    So  far 
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from  its  being  the  foundation  of  the  suit  it  was  not  neces- 
sary to  prove  it  at  the  trial ;  nor  could  the  suit  have  been 
defeated  by  proving  that  no  such  ftgreement  had  ever,  been 
made.  Fairfield  was  the  plaintiff  on  the  record,  and  the 
statement  in  the  declaration,  that  the  suit  was  prosecu- 
ted for  the  use  of  Field  and  Hall  was  not  traversable. 
The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


John  Q.  Lane,  plaintiff  in  error,  v.  The  People  op  the 
State  of  Illinois,  defendants  in  error. 


10    905 
a9a  iiW 


Error  to  Morgan. 

On  the  trial  of  one  indicted  for  larceny,  the  counsel  for  the  prisoner  asked  the 
Court  to  g;ive  the  following  instruction  to  the  jury :  <^If  the  joryhelieve  from 
from  the  evidence,  that  the  prisoner  found  the  trunk  in  the  road,  they  are 
bound  to  find  him  not  guilty,  although  they  may  believe  that  he  afterwards 
broke  it  open  and  disposed  of  its  contents  to  his  own  use.''  The  Court  re- 
fused to  give  it  as  asked :  Eddy  that  the  instruction  stated  the  law  correctly, 
and  should  have  been  given. 

If  a  person  find  a  trunk,  or  other  article  of  personal  property  fn  the  highway, 
and  convert  the  same  to  his  own  use,  not  knowing  the  owner,  he  is  not  guilty 
of  larceny.  Miter y  if  he  knows  the  owner  when  he  acquires  the  possession, 
or  have  the  means  of  identifying  him  instanter,  by  marks  whieh  he  under- 
stands. 

Where  a  judgment  in  a  criminal  case  is  reversed  at  the  instance  of  the  accused, 
he  will  not,  in  legal  contemplation,  have  been  in  jeopardy,  but  he  may  again 
be  indicted  and  tried  for  the  same  offence.  - 

• 

Indictment  for  larceny  against  the  plaintiff  in  error,  heard 
in  the  Morgan  Circuit  Court,  at  the  October  special  term, 
1848,  the  Hon.  David  M.  Woodson  presiding^  when  the  jury 
rendered  a^  verdict  of  guilty. 

So  much  of  the  evidence  and  instructions  as  is  material  to 
the  determination  of  the  case  is  briefly  stated  in  the  Opinion 
of  the  Court. 

VOL.  V.  SO 
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r.  MtConnBllj  and  J,  W~  Euansy  for  the  plaintiff  in  error, 
oiCed  £  RusseU  on  Crimes,  100 ;  Tt/kr  v.  The  People,  Bre. 
227  ;  ne  People  v.  Cogdell,  .1  Hill's  (N.  Y.)  R.  96  ;  Same 
V.  Anderson^  14  Johns.  294,  and  caies  there  cited  ;  Arch- 
bold's  Crim.  PI.  173. 

D.  B.  CampbeUy  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  prisoner  was  indicted  for  stealing  va- 
rious articles  of  personal  property  belonging  to  William 
Graves.  .The  evidence  showed  that  Graves  was  traveling 
along  the  public  highway  inMorgan  county,  with  a  trunk  con- 
taining the  articles  alleged  to  be  stolen.  He  missed  the  trunk 
on  arriving  at  Jacksonville,  and,  on  a  search,  found  it  near 
the  road  broken  open,  and  the  contents  abstracted.  A  part 
of  the  goods  were  soon  after  sold  in  the  county  by  a  person, 
who,  on  being  pursued,  abandoned  the  rest  and  escaped. 
The  evidence  tended  strongly  to  show  that  the  prisoner  was 
along  the  road  on  the  day  Graves  passed,  and  that  he  was 
the  same  person  who  afterwards  sold  the  goods. 

The  counsel  for  the  prisoner  asked  the  Court  to  give  this 
instruction:  <<If  the  jury  believe  from  the  evidence,  that  the 
prisoner  found  the  trunk  in  the  road,  they  are  bound  to  find 
him  not  guilty,  although  they  may  believe  that  he  afterwards 
broke  it  open  and  disposed  of  its  contents  to  his  own 
use."  The  Court  refused  the  instruction,  and  gave  in  lien 
thereof,  the  following :  <<If  the  jury  believe  from  the  evidence, 
that  the  prisoner  found  the  trunk  in  the  road,  they  must  find 
him  not  guilty,  unless  the,y  believe  that  at  the  time  he  took 
it  from  the  road,  he  took  it  with  the  intention  of  stealing  its 
contents."  • 

-'The  law  is  thus  stated  in  2  Russell  on  Crimes,  100: 
<<There  is  one  case  in  which  it  has  been  holden,  that  the 
taking  will  not  amount  to  a  larceny,  though  it  be  accompa- 
nied with  the  animus  furandi;  namely,  where  the  taking  is 
by  a  finding  of  the  property.  Thus,  it  is  laid  down  in  th^ 
books,  that  if  one  lose  his  goods,  and  another  find  them, 
though  he  convert  them  animo  furandi  to  his  own  use,  yet 
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it  is  no  larceny,  for  (he  first  taking  was  lawful.  And  again, 
if  A.  find  the  purae  of  B.  in  the  highway,  and  take  it  and 
carry  it  away,  with  all  the  circumstances  that  usually  prore 
the  animus /urandi^  as  denying  it,  or  secreting  it,  yet  it  is 
not  felony."  The  same  doctrine  is  laid  down  in  1  Hawkins' 
PL  ch.  19,  §  2;  3  Bac.  Abr.  132;  and  in  Archbold^s  Crimi- 
nal Law,  173.  In  the  case  of  The  People  v.  Jindersoti^  14 
Johns.  294,  a  trunk  was  lost  from  a  stage-coach  in  the  high- 
way, and  taken  and  carried  away  by  the  prisoner.  The  jury 
found  that  he  first  took  the  trunk  with  the  intent  to  steal  it ; 
but  the  Court  decided  that  it  was  not  a  case  of  larceny,  and 
refused  to  sustain  the  conriction.  In  the  case  of  The  Peo- 
ple y.  Cogdellj  1  Hill,  94,  Warren  lost  his  pocket-book,  con- 
taining a  large  amount  of  bank  notes,  in  the  highway,  which 
the  prisoner  found  and  immediately  concealed  with  the  in- 
dent to  convert  the  whole  to  his  own  use.  The  Court  held 
that  it  was  a  case  of  trover  and  conversion,  and  not  of  lupoe* 
ny.  The  Court  also  asserted  the  principle,  lliat  to  render 
the  finder  of  lost  property  guilty  of  larceny,  he  must  know 
who  the  owner  is  when  he  acquires  the  possession,  or  hare 
the  means  of  identifying  him  instanter^  by  marks  then  about 
the  property  which  the  finder  understands.  In  JRegina  v. 
Mo/ej  47  Eng.  C.  L.  416,  where  the  prisoner  picked  up  the 
purse  of  the  prosecutor  in  the  public  road,  and  converted  the 
purse  and  contents  to  his  own  use,  the  Court  held  that  he 
was  not  liable  criminally,  but  admitted  if  there  had  been 
iuarks  on  the  purse  by  which  the  owner  could  have  been 
knowii,  it  would  have  been  otherwise.  In  the  case  of  7\/ler 
V.  The  People,  Bre.  287,  where  the  prisoner  was  convicted 
of  stealing  a  pair  of  saddle-bags,  found  in  the  highway  with- 
out any  marks  by  which  the  owner  could  be  ascertained, 
this  Court  reversed  the  eonviction  on  the  ground  that  the 
original  taking  could  not  hav6  been  felonious. 

These  authorities  proceed  on  the  principle,  that  there  can- 
not be  a  felonious  intent  in  taking  a  chattel  from  the  high- 
way which  has  no  marks  about  it  to  designate  the  owner,  the 
finder  in  such  case  having  the  right  to  take  and  retain  the 
possession  against  every  one  but  the  owner ;  and  the  original 
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taking  being  lawful,  the  subsequent  appropriation  of  it  by 
the  finder  to  his  own  use,  only  renders  him  guilty  of  a  trover 
and  conversion.  Whether  there  is  any  good  reason  for  this 
distinction,  we  are  not  called  onto  decide.  It  is  enough  for 
us  that  the  law  is  so  settled.  It  is  not  our  province  to  make 
the  law,  but  to  declare  and  enforce  it.  If  the  rule  is  wrong, 
the  Legislature  must  interpose  and  change  it. 

The  instruction  demanded  by  the  counsel  of  the  prisoner 
stated  the  law  correctly,  and  should  have  been  given.  If 
the  prisoner  came  into  the  possession  of  the  trunk  by  finding 
simply,  he  was  not  technically  guilty  of  the  crime  for  which 
he  was  indicted.  If,  on  the  other  hand,  he  took  it  from  the 
carriage,  or  from  the  highway  knowing  the  owner,  he  was  in 
either  case  guilty  of  larceny.  The  jury  should  have  been 
permitted  to  determine  under  which  state  of  circumstances 
he  acquired  the  possession,  and  to  acquit  or  convict  him  as 
their  conclusions  from  the  facts  warranted. 

As  the  judgment  will  be  reversed  at  the  instance  of  the 
prisoner,  he  will  not,  in  legal  contemplation,  have  been  in 
jeopardy,  and  may  again  be  indicted  and  put  on  his  trial  for 
the  same  offence.     The  People  v.  Girardy  3  Scam.  362. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
prisoner  discharged. 

Judgment  reversed. 
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Jonathan  H.  Smith,   appellant,  v.  John  J.   Brown,    ap« 

pellee. 

•Appeal  from  Brown. 
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The  general  rule  in  Equity  is,  that  time  is  not  necessarily  deemed  of  the  essence 
of  the  contract,  unless  the  parties  have  expressly  so  regarded  it,  or  it  neces* 
sarily  results  from  the  nature  and  circumstances  of  the  contract. 

The  parties  to  a  contract  may  make  time  of  the  essence  of  their  agreement,  and 
when  this  clearly  appears  to  have  been  their  intention,  and  no  peculiar  cir- 
cumstance has  intervened  to  prevent  or  excuse  a  strict  performance,  it  must 
be  so  considered  and  treated  in  Equity.  The  right  to  make  such  agreements 
cannot  be  denied,  and  it  is  the  duty  of  the  Courts  to  enforce  them  as  made, 
and  not  to  make  new  contracts  fbr  the  parties.  The  real  intention  of  the 
parties  must  govern,  and  that  is  to  be  ascertained  from  the  contract  and  sur- 
rounding circumstances. 

Bill  in  Chancery,  &c.,  in  the  Brown  Circuit  Court, 
brought  by  the  appellee  ap;ainst  the  appellant  and  others. 
The  material  portions  of  the  bill  and  proceedings  are  set  out 
in  the  Opinion  of  the  Court. 

At  the  April  term,  1846,  the  Hon.  Norman  H.  Purple  pre- 
siding, a  demurrer  to  the  bill  was  interposed  and  overruled 
by  the  Court.  The  defendants  neglecting  to  put  in  an  an- 
swer, a  default  was  entered,  and  the  bill  taken  as  confessed, 
&c. 

.   B.  S.  Blackwelly  for  the  appellant. 

I.  The  mortgage  from  Smith  to  Pauley,  by  its  terms,  was 
not  to  take  effect  unless  Pauley  paid  off  and  extinguished 
the  mortgage  from  Parker  to  the  Bank  on  or  before  the  16th 
of  October,  1843.  This  provision  constitutes  a  condition 
precedent,  the  performance  of  which  was  essentially  neces- 
sary in  order  to  vest  the  estate  described  in  the  mortgage  to 
Pauley.  The  bill  does  not  aver  a  performance  of  that  con- 
dition, and  therefore  shows  no  title  in  the  complainant  to  the 
relief  sought.  2  Cruise's  Dig.  title  13,'  Condition^  chap.  1, 
§  6;  Bac.  Abr.  title,  Condition^  J;  2  Story's  £q.  Jur.  §  1306. 
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A  strict  performance  by  Pauley  in  point  of  time  was  ne- 
cessary to  save  a  breach  of  the  condition,  time  in  such  a 
case  being  of  the  essence  of  the  contract.  The  great  rule 
in  the  interpretation  of  contracts  is,  to  put  such  construc- 
tion upon  them  as  will  effectuate  the  intention  of  the  parties, 
if  such  intention  be  consistent  with  the  principles  of  law. 
If  the  time  for  performance  is  made  a  substantial  part  of  the 
contract,  and  not  a  mere  formal  circumstance,  and  enters 
into  the  essence  of  the  contract,  it  cannot  be  dispensed  with 
by  a  Court  of  Law  or  Equity,  any  more  than  any  other  stip- 
ulation the  parties  may  have  made,  but  must  be  strictly  ob- 
senred.  In  this  case,  it  is  evident  from  the  language  used 
by  the  parties,  that  time  was  contemplated  by  both  as  a  ma- 
terial and  substantial  part  of  the  contract.  Tyler  v.  Toungy 
2  Scam.  445;  fVeUa  v.  Smithy  2  Edwards  Ch.  R.  78. 

II.  Equity  cannot  relieve  from  the  Isonsequences  of  a 
ooiitdition  precedent  unperformed.  But  upon  the  breach  of 
a  condition,  subsequent  %hich  would  work  a  forfeiture  or 
divest  an  estate,  a  Court  of  Equity,  acting  upon  the  princi- 
ple of  compensation,  will  interfere  and  prevent  the  forfeit- 
ure or  divestment,  if  compensation  in  damages  would  be 
equitable.  This  seems  to  be  the  true  distinction  regulating 
the  jurisdiction  of  Courts  of  Equity  relative  to  conditions. 
Wells  V.  Smith,  2  Edwards'  Ch.  R.  78,  cited  in  1  Barbour 
and  Harr.  Dif.  304;  2  Story's  Eq.  Jur.  §1324. 

III.  The  bill  attempts  to  avoid  the  above  positions  by  al- 
leged fraud  and  mistake  in  the  execution  of  the  mortgage. 
To  which  we  answer, 

1.  The  charge  of  fraud  is  too  general.  The  circumstan- 
ces constituting  the  fraud  must  be  specifically  set  forth  in 
the  bill.    2  Scam.  420. 

2.  The  bill  does  not  state  with  isufficient  precision  and 
certainty  in  what  manner  the  mistake  arose.  This  want  of 
certainty  is  so  great  as  to  make  il  impossible  to  grant  the  re- 
lief prayed  for. 

3.  The  decree  does  not  proceed  on  the  ground  of  mis- 
take, inasmuch  as  it  does  not  attempt  to  reform  the  instru- 
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ment  by  rectifying  the  mistake,  making  the  mortgage  con- 
formable to  the  true  intention  of  the  parties  and  granting 
relief  upon  the  instrument  as  reformed. 

J.  S^  Bailey^  for  th«  appellee. 

Time,  in  this  case,  is  not  material,  nor  was  it  made  90  by 
the  agreement  of  the  parties,  the  in.tentioh  being  the  remo- 
val of  the  Bank  mortgage.  Sugden  on  Vendors,  616,  ap- 
pendix No.  6. 

As  to  penal  obligations,  see  Pothier  on  Obligations,  68. 

Jl.   WUliamsy  for  the  appellaat,  in  conclusion. 

The  condition  of  the  mortgage  expresses  that  Pauley  should 
pay  the  incumbrance  held  by  the  Bank  upon  the  property 
by  a  specified  time.  The  averments  of  the  bill  are  defective 
in  not  stating  whtn  the  money  paid  by  Pauley  was  paid. 
Pauley  was  to  make  a  perfect  title  to  the  property,  but  the 
bill  contains  no  averment  that  be  has  done  so. 

The  Opinion  of  the  Court  was  delivered  by  . 

Treat,  C.  J.*  This  was  a  suit  in  Chancery  brought  by 
Brown  against  Smith  and  Pauley. 

The  bill  discloses  this  state  of  facts.  On  the  23d  of  May, 
1843,  Pauley  sold  certain  lands  to  Smith  for  the  consideration 
of  $2,640,  of  which  amount  $2,000  was  paid,  $320  was  to  be 
paid  on  the  26th  of  July,  1844,  and  a  like  sum  in  one  year 
thereafter.  On  the  same  day,  the  lands  were  conveyed  by 
Pauley  to  Smith,  the  deeds  containing  covenants  of  warranty 
and  against  incumbrances.  There  was,  at  the  time,  a  subsist- 
ing  mortgage  on  the  lands,  made  by  one  Parker  to  the  State 
Bank  of  Illinois.  On  the  26th  of  July,  1843,  Pauley  mort- 
gaged certain  town  lots  to  Smith  to  secure  the  payment  of 
the  mortgage  to  the  Bank  by  the  14th  of  October,  1843;  and 
Smith  executed  a  conveyance  to  Pauley  subject  to  a  condi- 
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tion  in  these  words  :  <<  Provided,  always,  that  these  presents 
are  upon  this  express  condition,  that  if  the  said  Pauley,  his 
heirs,  executors,  administrators  or  assigns,  shall  on  or  before 
the  15th  day  of  October,  A.  D.  1843,  pay  or  cause  to  be 
paid  to  the  said  State  Bank  of  Illinois,  a  certain  mortgage 
given  by  Sidney  Parker,  A.  D.  1836,  to  the  State  Bank  of  11- 
linois,  for  the  sum  of  .^1200,  the  said  mortgage  being  upon 
the  said  premises  aforesaid,  which  mortgage  is  recorded  in 
Schuyler  county,  which  mortgage,  held  by  said  State  Bank, 
is  to  be  paid  by  said  Pauley,  or  his  heirs,  assigns,  executory 
to  the  said  Bank,  lawful  attorney  or  attorneys,  their  heirs, 
executors,  administrators  or  assigns,  the  sum  of  $1200,  to- 
gether with  the  interest  that  may  accrue  thereon  at  the  rate 
of  ten  per  cent,  per  annum  from  the  date  of  said  mortgage  ;  a 
full  satisfaction  of  the  Bank  mortgage  is  to  be  obtained  by 
the  said  Pauley,  which  is  now  alien  upon  the  premises  afore- 
said, which  the  said  Smith  bought  of  said  Pauley ;  also  a  good,^ 
legal  and  equitable  title  is  to  be  completed  to  the  said  Smith ; 
that  is  to  say,  if  the  said  Pauley  does  remove  and  make  out 
and  complete  a  good,  legal  and  equitable  title  to  the  said 
Smith,  that  then  and  from  thenceforth  this  mortgage  shall 
remain  in  full  force  in  law  and  equity  against  the  said 
Smith  for  the  said  $600 ;  but  if  the  said  mortgage  is  not  re- 
moved, and  a  good,  legal  and  equitable  title  completed  to 
^said  Smith,  as  aforesaid,  then  this  mortgage  shall  be  null 
and  void  to  all  intents  and  purposes,  the  law  to  the  contrary 
notwithstanding;  the  said  $600  is  to  be  paid  as  follows,  to 
wit:  $300  is  to  be  paid  in  one  year  from  this  date,  and 
$300  two  years  from  this  date,  without  interest  for  the  first 
year,  after  the  first  year  interest  at  ten  per  cent. ;  provided, 
the  said  Pauley  does  perform  the  covenant  aforesaid,  that 
is,  to  satisfy,  in  full,  the  Bank  mortgage  of  $1200  aforesaid, 
on  the  16th  day  of  October,  A.  D.  1843,  and  complete  the 
title  to  said  Smith  as  aforesaid,  then  this  mortgage,  if  the  said 
Pauley  does  perform  said  covenant,  shall  remain  in  full  force 
in  law  and  equity ;  but  if  the  said  Pauley  does  not  perform  the 
covenant  aforesaid,  in  removing  the  said  Bank  mortgage  of 
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$1200  and  interest  aforesaid,  which  is  a  lien  or  incumbrance 
upon  the  farm  said  Smith  bought  of  said  Pauley,  then  this  mort- 
gage of  $600  is  to  be  from  thenceforth,  these  presents  and 
everything  herein  contained  shall  cease  and  be  null  and  void, 
anything  herein  contained  to  the  contrary  notwithstanding. " 
This  mortgage  was  assigned  to  Brown  by  Pauley  on  the  27th 
of  July,  1843. 

The  bill  then  alleges  in  general  terms  that  the  only  object 
of  this  mortgage  was  to  secure  Pauley  in  the  payment  of  the 
balance  of  the  purchase  money,  and  thai  the  other  conditions 
and  covenants  in  the  mortgage  were  fraudulently  inserted  by 
Smith;  that  Pauley  paid  off  the  Bank  mortgage  except  the  sum 
of  $222*38,  which  the  complainant  tendered  to  the  Bank  on 
the  20th  of  July,  1845,  and  was  then  informed  that  it  had  been 
paid  by  some  other  person.  The  bill  charges  that  Smith 
paid  this  balance  to  the  Bank  with  notiee  that  complainant 
intended  to  pay  it;  and  that  Smith  has  acquired  a  complete 
legal  and  equitable  title  to  the  land  purchased  of  Pauley.  The 
prayer  of  the  bill  is  for  a  foreclosure  of  the  mortgage  from 
Smith  to  Pauley,  and  for  general  relief. 

Smith  filed  a  demurrer  to  the  bill,  which  the  Court  over- 
ruled. The  bill  was  then  taken  for  confessed  for  the  want 
of  an  answer,  and  a  decree  of  ^foreclosure  entered.  To  re- 
verse this  decree,  Smith  prosecutes  an  appeal. 

The  allei^ations  of  the  bill  will  not  authorize  a  decree  « 
amendinor  and  reforminnr  the  mort^rarre.  No  mistake  is 
alleged  in  the  writing  of  the  instrument,  nor  are  any  facts 
or  circumstances  stated  which  show  that  the  real  under- 
standing of  the  parties  at  the  time  is  not  correctly  expressed. 
The  charge  is,  that  Smith  fraudulently  inserted  provis- 
ions in  the  mortgage  variant  from  the  agreement  of  the 
parties.  If  such  was  the  case,  why  was  the  mortgage  ac- 
cepted and  assigned  by  Pauley?  lu  what  did  the  fraud  con- 
sist, and  how  was  it  perpetrated  ?  The  mortgage  must  be 
considered  as  containing  the  real  contract  of  the  parties. 

The  question  then  arises,  is  the  instrument  an  operative 
security  for  the  payment  of  the  balance  of  the  purchasa 
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money  due  from  Smith  to  Pauley.  Brown  can  assert  no 
greater  right  under  it  than  Pauley.  He  is  bound  by  all  the 
stipulations  appearing  on  its  face. 

The  general  rule  in  Equity  is^  that  time  is  not  necessa- 
rily deemed  of  the  essence  of  the  contract,  unless  the  par- 
ties have  expressly  so  regarded  it,  or  it  necessarily  results 
from  the  nature  and  circumstances  of  the  contract.  The 
parties  may  make  time  of  the  essence  of  their  agreement, 
and  when  this  clearly  appears  to  have  been  their  intention, 
and  no  peculiar  circumstance  has  intervened  to  prevent  or 
excuse  a  strict  performance,  it  must  be  so  considered  and 
treated  in  Equity.  The  right  to  make  such  agreements 
cannot  be  denied,  and  it  is  the  duty  of  the  Courts  to  enforce 
them  as  made,  and  not  to  make  new  contracts  for  the  par- 
ties. The  real  intention  of  the  parties  must  govern,  and 
that  is  to  be  ascertained  from  the  contract  and  surrounding 
circumstances.  1  Sug.  on  Vend.  444  ;  2  Story's  Eq.  Jur. 
§  776 ;  Benedict  v.  Lynch^  1  Johns.  Ch.  R.  370 ;  Coalake  v. 
TiUj  I  Russell,  376 ;  Williams  v.  Edwarcky  2  Simons,  78 ; 
•Andrews  v.  Sullivan,  2  Gilm.  327.  There  is  no  difficulty 
in  ascertaining  the  intentions  of  the  parties  to  this  instru- 
ment. Its  provisions  are  clear  and  explicit.  It  is  manifest 
that  the  parties  intended  that  in  the  payment  of  the  Bank 
debt,  time  should  be  of  the  essence  of  the  contract ;  and 
that  in  the  event  of  the  non-performance  of  this  condition 
by  a  specified  day,  the  mortgage  should  cease  to  be  opera- 
tive for  any  purpose,  or  in  other  words,  the  estate  created 
by  the  mortgage  should  be  defeated.  This  is  the  express 
stipulation  of  the  parties.  The  conveyance  is  to  operate  as 
a  valid  security  if  the  Bank  mortgage  is  discharged  by  a 
prescribed  time ;  and  if  not  so  discharged,  the  conveyance 
is  declared  <<null  and  void  to  all  intents  and  purposes,  the 
law  to  the  contrary  notwithstanding."  The  fact,  whether 
the  land  was  to  continue  to  be  held  in  pledge  for  the  pay- 
ment of  the  purchase  money  was  made  expressly  to  depend 
on  the  prior  payment  of  the  Bank  debt.  If  paid  within  the 
stipulated  time,  the  mortgage  was  to  become  absolute  as  a 
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security.  Pauley  did  not  perform  the  condition,  and  thus  ren- 
der the  mortgage  valid  and  effectual.  No  excuse  is  pretend- 
ed for  omitting  the  performance.  The  mortgage,  therefore, 
cannot  be  enforced  as  a  subsisting  security,  and  Pauley  must 
resort  to  his  action  at  Law  to  recover  the  purchase  money 
impaid. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  bill  dismissed. 

Decree  reversed. 


Reddick  McKep,  plaintiff  in  error,  v.  Jacob  Rbttbr  et  aLj 

defendants  in  error. 

Error  to  FuUon, 

A.  sold  to  B.  ft  qaantity  of  wheat,  and  received  a  small  sam  in  part  payment. 
The  vendor  executed  an  instrument  in  writing  stating  the  bargain,  and  agreed 
to  deliver  the  wheat  at  a  place  mentioned  therein  by  a  specified  time,  put  up 
in  sacks,  and  in  good  shipping  order,  the  saclcs  to  be  furnished  by  the  pur- 
chaser of  the  wheat  as  soon  as  they  could  be  obtained  from  St.  Louis,  and 
the  balance  of  the  purchase  money  was  to  be  paid  on  presentation  of  the 
warehouse  receipts.  The  sacks  were  not  furnished,  nor  was  the  wheat  de- 
livered. The  declaration  averred  t  readiness  to  deliver  the  sacks,  and  the 
neglect  of  the  vendor  to  deliver  the  wheat :  Held,  that  the  delivery  of  the 
wheat  was  a  condition  precedent 

Assumpsit,  in  the  Fulton  Circuit  Court,  brought  by  the 
plaintiff  in  error  against  the  defendants  in  error  upon  the 
following  instrument: 

"Fulton  County,  Farmers  precinct,  Feb.  16, 1847. 

Received  of  R.  McEee,  by  the  hand  of  L.  Seeley,  16$  in 
part  payment  for  1500  bushels  of  good  clear  merchantable 
wheat  at  66  cents  per  bushel,  which  I  have  this  day  sold  to 
him  and  agree  to  deliver  into  the  warehouse  of  Daniel 
March  at  Sparks  Landing  on  the  Illinois  River,  put  up  in 
sacks  and  in  good  shipping  order,  &c.|  the  sacks  to  be  fur- 
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niched  by  said  McKee  as  soon  as  they  can  be  obtained  from 
St.  Louis.  All  of  the  wheat  is  to  be  delivered  by  the  1st 
day  of  April  next,  and  the  balance  of  the  money  to  be  paid 
in  good  current  Missouri  money  on  presenting  the  ware- 
house receipts  to  R.  McKee  or  his  order  at  Beardstown,  Ills. 

William  Retter. 
Jacob  Retter." 
The  cause  was  tried  before  the  Hon.  Norman  H.  Purple, 
at  the  August  term,  1848,  upon  a  demurrer  to  the  declara- 
tion, when  the  same  was  sustained,  and  a  judgment  rendered 
in  favor  of  the  defendants  for  costs. 

B,  S.  Blackwellf  for  the  plaintiiT  in  error. 

1.  The  delivery  of  the  sacks  was  not  a  condition  prece* 
dent.  Where  a  covenant  or  promise  goes  only  to  a  part  of 
the  consideration  of  the  contract,  and  a  breach  may  be  paid 
for  in  damages,  it  is  an  independent  covenant  or  promise, 
and  an  action  lies  without  averring  a  performance.  Porridge 
V.  Cole,  1  Saund.  320,  b  note;  1  Chitty's  PI.  355;  Duke  of 
SL  •dlbans  v.  Shore,  1  H.  Black.  278-9;  Campbell  v-  Jone^^ 
-6  T.  R.  570;  Ritchie  v.  Atkinson,  10  East,  306;  Havelock  v. 

GeddeSj  ib.  662-4;  Davidson  v.  Gwynne^  12  do.  388-9; 
Stevens  v.  Curling,  32  Eng.  Com.  Law  R.  153;  Fishmon^ 
-ger^s  Co.  V.  Robertson^  44  do.  112;  Brunctt  v.  Pixley^  1 
Johns.  250;  Fothergill  v.  Walton,  8  Taunt.  576. 

2.  Where  the  performance  of  a  consideration  precedent 
is  prevented  or  dispensed  with  by  the  conduct  of  the  de- 
fendant, plaintiff  need  not  aver  performance  in  his  declara- 
tion. 

H.  M,  JVead,  for  the  defendants  in  error. 

1.  He  who  wishes  to  avail  himself  of  a  contract  contain- 
ing conditions  precedent,  on  his  part  to  be  performed,  must 
plead  and  prove  performance  of  those  conditions  precedent. 
8  East,  437;  SmUh  v.  Wilson,  1  Saund.  320,  *;  3  Comyn's 
Dig.  92,  note;  1  Powell  on  Con.  417,  421;  8  New  Hamp. 
^1,3;  Clement  v.  Clement^  3  Mass.  106;  LUile  v.  Frosty  6 
do.  321. 
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2.  Is  this  a  condition  precedent?  I  Saund.  320,  b; 
BUchie  ▼.  JUkinsoriy  10  East,  306;  Faxon  v.  Man^fieldy  2 
Mass.  147;  Buckley  v.  Brainardy  2  Root,  6;  9  Mass.  78; 
2  Johns.  145;  Cunningham  v.  Morrill^  10  Johns.  203;  1 
Blackf.  314;  2  do.  151;  Clement  y\  Clement,  8  New  Hamp. 
210;  Downer  v.  Frizzle,  10  Verm.  641;  Mdl  Bam  Faun- 
dery  v.  Hovey,  21  Pick.  417, 

3.  No  sufficient  performance  or  excuse  for  non-perform- 
ance is  alleged  in  the  declaration. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  The  sufficiency  of  the  first  count  in  this  de- 
claration depends  upon  the  construction  to  be  given  to  the 
agreement  declared  on.  By  that  agreement,  tie  defendants 
sold  to  the  plaintiffs  1500  bushels  of  good  merchantable 
wheat,  at  a  certain  price,  and  to  be  delivered  at  a  certain 
place  by  the  first  day  of  April,  1847,  put  up  in  sacks,  and 
in  good  shipping  order,  the  sacks  to  be  furnished  by  the 
plaintiff  as  soon  as  they  could  be  obtained  from  St.  Louis. 
Was  the  furnishing  of  the  sacks  a  condition  precedent  to  the 
delivery  of  the  wheat  ?  It  was  precedent  to  the  sacking  of 
the  wheat,  of  course.  But  because  for  the  want  of  the  sacks 
to  be  furnished  by  the  plaintiff  the  defendants  could  not  put 
the  wheat  in  the  condition  contemplated  by  the  bill  of 
sale,  should  they  be  allowed  to  say  that  they  would  not  de- 
liver it  at  all  ?  Should  they  be  allowed  to  complain  because 
they  were  not  put  to  the  trouble  of  sacking  the  wheat  ?  If 
the  use  of  the  sacks  would  have  been  an  accommodation  to 
the  defendants,  they  might  have  been  justified  in  furnishing 
them  themselves,  and  charging  the  amount  to  the  plaintiff.  It 
hardly  would  be  conformable  to  the  principles  of  justice, 
to  allow  the  defendants  to  avoid  the  contract  altogether,  on 
account  of  so  insignificant  a  failure  by  the  plaintiff,  as  com- 
pared with  the  principal  objects  of  the  contract.  Suppose 
they  had  received  payment  in  full,  instead  of  payment  in 
part,  as  was  the  case,  should  the  defendants  be  allowed  to 
say,  that  because  they  could  not  sack  the  wheat,  they  would 
Bot  even  deliver  it  in  bulk,  but  would  keep  it  altogether  ? 
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The  principle  wQuld  be  the  same,  whether  the  payment  had 
been  made  in  whole  or  only  in  part.  The  non-delivery  of 
the  flacks  was  to  the  detriment  of  the  plaintiff  rather  than  of 
the  defendants,  for  it  excused  them  from  sacking  the  wheat, 
and  entitled  them  to  full  compensation  without  performance 
in  that  particular.  The  furnishing  of  the  sacks  was  prece- 
*dent  to  the  sacking  of  the  wheat,  but  not  to  the  delivery. 
They  might  deliver  it  without  the  sacks,  although  not  in  as 
-good  a^condition  as  if  the  plaintiff  had  furnished  the  facilrties 
which  he  had  agreed  to.  In  construing  this  agreement,  like 
all  others,  we  must  look  at  the  sense  and  reason  of  the  thing, 
in  order  to  determine  whether  the  furnishing  of  the  sacks 
was  a  condition  precedent  to  any  part  of  the  performance  by 
the  defendants.  So  far  as  the  acts  to  be  done  by  the  plaintiff 
were  necessary  to  enable  the  defendants  to  perform,  they 
were  precedent,  and  no  further.  This  we  think  is  reasona- 
ble and  sensible,  und  is  much  more  conformable  to  the  spirit 
of  the  agreement  and  the  endsDf  justice,,  than  it  would  be 
to  say,  that  because  by  reason  of  the  neglect  of  the  plaintiff, 
the  defendants  were  prevented  from  performing  some  of  the 
minor  parts  of  their  agreement,  tliey  should  be  excused  from 
performing  any.  We  cannot  concur  in  the  reasonableness  of 
8ucn  a  construction,  by  which  the  defendants  might  hare 
received  the  full  pay  for  their  wheat,  and  still  kept  it  them- 
selves, and  that  too,  because  they  were  not  called  upon  to 
do  as  much  as  they  had  agreed  to. 

The  second  count  is  substantially  the  same  as  the  first, 
only  it  goes  further,  and  avers  that  the  defendants  sold  the 
wheat  to  another  before  the  time  agreed  upon  for  the  deliv- 
ery to  the  plaintiff;  bt^  it  is  unnecessary  to  discuss  the 
effect  of  this  averment,  as  the  count  shows  a  right  in  the 
plaintiff  to  recover  without  it. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded. 

Judgment  reversed. 
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William  S.  Th.oma8,  public  administrator  of  St.  Clair 
County,  plaintiff  in  error,  v*  Ltmam  Adams,  defendant  in 
error. 

Error  to  SL  Clair. 

A  public  administrator  mast  give  a  bond  and  take  out  letters  of  administration 
in  each  particular  case^  before  he  can  be  invested  with  any  control  over  an 
estate. 

The  administrator  of  an  intestate,  pending  a  suit  in  the  Supreme  Court,  died,  and 
on  the  suggesti.  n  of  his  death,  the  public  administrator  of  th«  county,  by 
order  of  the  Court,  was  substituted  in  his  place.  At  a  succeeding  term,  a 
niotion  was  made  to  dismiss  the  writ  of  erior  because  the  public  administra* 
tor,  not  having  taken  out  letters  of  administration  in  the  case,  bad  no  author- 
ity to  maintain  the  suit.    The  motion  was  sustained. 

A  writ  of  error  was  prosecuted  in  the  Supreme  Court 
by  William  G.  Goforth,  administrator  of  Curtis  Hale,  de- 
ceased, against  Lyman  Adams.  Pending  the  suit  Goforth 
died,  and  his  counsel  suggested  his  death  to  the  Court, 
whereupon  the  following  order  was  entered  upon  the  rec- 
ords, to  wit : 


•^William  G.  Goforth,  1 
administrator  of 

V. 


Error  to  St.  Clair. 


Lyman  Adams.  J 

On  this  day  came  the  said  plaintiff  by  William  Martin,  his 
attorney,  and  suggests  the  death  of  the  said  Goforth,  and  on 
his  motion,  it  is  ordered  that  he  have  leave  to  file  the  record 
herein,  and  to  substitute  the  name  of  WiUiam  S.  Thomas^ 

public  administrator  of  the  said in  the  room  and  stead 

of  the  said  William  G.  Goforth." 

At  the  present  term,  D^  J.  Bakery  counsel  for  the  defend- 
ant in  error,  moved  the  Court  to  quash  the  writ  of  error  in 
this  case  issued  and  to  dismiss  the  suit,  because 

1.  The  said  William  S.  Thomas'  name  has  been  used  af 
plaintiff  herein  without  his  knowledge  or  consent ; 

2.  The  said  William  S.  Thomas  is  not  administrator  of 
the  said  Curtis  Hale,  deceased  ;  and 

3.  The  said  William  S.  Thomas  in  the  right  of  adminis- 
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trator  of  the  said  Curtis  Hale,  deceased,  has  not  power  and 
authority  to  have  and  maintain  this  suit  in  his  name  as  such 
administrator,  without  the  order  of  the  Court  allowing  the 
same. 

The  affidavit  of  the  defendant  was  filed  at  the  same  time 
stating  that  Thomas  was  not  the  administrator  of  the  estate, 
as  also  a  certificate  of  the  Probate  Justice  of  St.  Clair 
County,  stating  that  he  had  neither  applied  for  letters  of 
administration  or  filed  a  bond,  and  that  no  one  else  had 
done  so. 

fV.  Martiiij  for  the  plaintiff  in  error,  resisted  the  motion, 
and  relied  upon  the  order  of  Court  of  the  last  term. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.*  Adams  recovered  a  judgment  against  Go- 
forth,  administrator  of  Hale.  The  record  was  filed  at  the 
last  term  of  this  Court,  and  on  a  suggestion  of  the  death  of 
Goforth,  leave  was  given  to  sue  out  a  writ  of  error  in  the 
name  of  tlie  public  administrator  of  St.  Clair  county.  The 
counsel  of  Adams  now  moves  to  dismiss  the  writ  of  error, 
and  in  support  of  the  motion,  produces  the  certificate  of  the 
Probate  Justice  showing  that  the  public  administrator  has 
never  taken  out  letters  of  administration  on  the  estate  of 
Hale. 

The  order  of  the  last  term  was  imprpvidently  obtained. 
The  public  administrator,  merely  because  he  is  such,  has  no 
authority  to  prosecute  a  writ  of  error  to  reverse  the  judg- 
ment. He  must  first  obtain  letters  of  administration  on  the 
estate.  The  statute  makes  it  his  duty  to  administer  on 
certain  estates,  but  requires  him  to  give  bond  and  take  out 
letters  of  administration  in  each. particular  case,  before  he 
is  invested  with  any  control  over  the  estate.  Rev.  Stat.  ch. 
109,  §  60.  In  this  case,  he  is  a  mere  stranger  to  the  record, 
and  has  no  power  to  prosecute  the  writ  of  error. 

The  motion  will  be  sustained. 

Motion  sutained. 


'Trumbull,  J.,  having  been  of  counsel  in  this  case,  took  no  part  in  the  decision 
of  the  motion. 


DECEMBER  TERM  1848.  381 


fiuekmaiter  o.  Drake. 


Nathanibl  BiMKMASTSiiy  appellant,  v.  Chari.b»  D\  Drake, 

appellee. 

Appeal  from  Madison. 

X^n  a  motion  that  a  sheriff  pay  over  money  ooUected  by  him  om  eaaeutioD,  it 
was  held  that  he  was  liable  in  that  mode  of  proceeding  for  the  amount  of  the 
money  so  collected  and  withheld  from  the  plaintiff,  together  with  interest 
thereon  from  the  time  of  collection  at  the  rate  of  twenty  per  centum  per 
annum. 

A  sheriff  does  not  fully  complete  the  execution  of  process  until  he  has  rendered . 
the  money  to  the  plaintiff.    The  fact  of  his  going  out  of  office  before  its  com- 
pletion does  not  absolve  him  from  liability  to  pay  over  the  money  and  the  in- 
terest provided  in  sucbcase^  on  motion. 

Motion,  in  the  Madison  Circuit  Court,  made  by  the  ap- 
pellee, who  was  plaintiff  in  an  execution  against  one  Henry 
K.  Lathy,  against  the  appellant,  late  sheriff  of  the  county. 
The  motion  was  made  at  the  March  term,  1848,  the  Hon. 
Gustavus  P.  Koerner  presiding,  and  an  order  entered,  re- 
quiring the  appellant  to  pay  instanter  the  amount  of  the  debt 
claimed  in  the  execution,  together  with  interest  at  the  rate 
of  twenty  per  cent,  from  the  return  day  of  the  execution  as 
damages  for  failing  to  pay  over  according  to  law. 

The  defendant  made  no  defence  in  the  Circuit  Court. 
He  subsequently  filed  an  affidavit,  and  moved  to  set  aside  the 
default,  which  was  overruled. 

'-    The  following  are  copies  of  the  notice,  affidavit  and  mo- 
tion in  the  cause : 

(Notice.) 

'^State  of  Illinois,  )         In  the  Circuit  Court  of  said  county, 
Madison  county,    \     *  of  March  term,  A.  D.  1848. 

Charles  D.  Drake  v.  Henry  K.  Lathy. 

Judgment  rendered  in  the  Municipal  Court  of  the  City  of 
Alton,  county  and  State  aforesaid,  Ootobe?  tann  tiiereol^ 
A.  D.  1837,  on  which  an  execution  issued  foom  said  last 
named  Coort  to  N.  Buckmaster;  than  Sfaenff  of  MaiStra 
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county  on  the  2d  day  of  November,  A.  D.  1837,  and  returned 
with  the  following  indorsement:  ^^This  execution  is  satis- 
fied."   (Signed,)  «N.  Buckmaster,  Sheriff,  M.  C' 

Col.  Nathaniel  Buckmaster,  late  Sheriff,  &c. — 

Sir, — ^You  will  please  take  no- 
tice that  on  the  first  day  of  next  term  of  said  Circuit  Court, 
to  be  holden  at  Edwardsville  on  the  third  Monday  in  March 
next,  or  so  soon  thereafter  as  counsel  can  be  heard,  a  motion 
will  be  made  for  an  order  upon  you  to  pay  over  the  money 
collected  by  you  upon  the  above  named  execution,  together 
with  twenty  per  cent,  damages  thereon  from  the  time  of  col- 
lection of  the  same,  according  to  the  statute  in  such  case 
made  and  provided. 

Very  Respectfully, 
Alton,  Feb'y  5,  1848.  Charles  D.  Drake, 

by  Lewid  B.  Parsons,  his  att'y. 


» 


(Affidavit.) 

State  of  Illinois,      > 
Madison  County,     ) 

Frederick  T.  Krafft,  being  duly  sworn,  deposeth 
and  says  that  he  served  the  within  notice  on  the  within  named 
Nathaniel  Buckmaster,  by  leaving  an  exact  copy  of  the  same 
with  said  Buckmaster  on  the  7th  day  of  March,  A.  D.  1848. 
(Signed)  Fred.  T.  Krafft." 

Subscribed  and  sworn  to  before  me  this  8th  day  of  March, 
A.  D.  1848. 

Wm.  T.  Brown,  Clerk." 

(Motion.) 
'^Charles  D.  Drake 

Nathaniel  Buckmaster. 

The  plaintiff  in  this  cause  moves  the 
Court  to  grant  an  order  on  said  defendant  to  pay  said  plain- 
tiff the  sum  of  one  hundred  and  twenty  six  ^  dollars,  with 
twenty  per  cent  damages  thereon  from  the  time  of  collec- 
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tion  of  the  same,  on  or  about  the  first  day  of  Februaryi  A. 
D.  1848,  in  accordance  with  the  notice  filed  herein. 
March  20,  1848.  Lewis  B.  Parsons, 

Att'y  for  pPff." 

fV.  Martin^  for  the  appellant,  contended  that  the  party 
had  not  laid  a  sufficient  foundation  for  a  recovery  of  the 
twenty  per  cent,  under  the  statute.     Rev.  Stat.  419,  §  44. 

The  notice  is  defective.  It  does  not  state  that  he  is  noti- 
fied to  pay  over  the  debt  and  six  per  cent,  interest,  and  that 
in  default  thereof,  he  will  apply  for  the  statutory  judgment. 
It  is  defective,  again,  in  stating  that  he  will  apply  for  a  judg- 
ment and  twenty  per  cent,  damages,  not  interest. 

Proof  should  have  been  made  that  Buckmaster  had  re-^ 
•ceived  the  money,  and  <that  proof  by  affidavit. 

IL   JV.  Billings  4*  Z.  B.  Parsons^  for  the  appellee. 

1.  The  proceedings  in  the  Court  below  were  correct  and 
in  accordance  with  the  statute.  Rev.  Stat.  ch.  83,  §  44;  R« 
L.  494,  §30;  Beaird  v.  Foreman^  1  Scam.  40. 

2.  An  application  to  set  aside  a  default  is  addressed  to 
the  sound  discretion  of  the  Court,  and  the  manner  of  its  ex- 
ercise cannot  be  assigned  for  error.  Wickersham  v.  Th€ 
Peuple,  1  Scam.  130. 

Nor  does  it  come  within  the  provisions  of  the  statute  of 
1837.  See  §  23,  Practiae  Act  of  1846;  Wallace  v.  Jerome^  1 
Scam.  624. 

The  Opinion  of  the  Court  was  delivered  by 

TaxAT,  C.  J.  This  application  was  founded  on  the  44.th 
sec,  83d  ch..  Rev.  Stat.,  which  is  a  literal  transcript  of  sec.  30 
of  the  Practice  Act  of  1827.  Under  the  last  named  Act,  it  was 
decided  in  the  case  of  Beaird  v.  Foremany  1  Scam.  40,  that 
a  sheriff  was  liable  in  this  mode  of  proceeding  for  the  amount 
of  money  collected  on  an  execution  and  withheld  from  the 
plaintiff  together  with  interest  thereon  from  the  time  of  col- 
lection, at  the  rate  of  twenty  per  centum  per  annum.  We 
regard  that  decision  as  conclusive  of  the  present  case.    The 
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record  shows  that  the  proceedings  prior  to  the  jadgment 
were  regular,  and  such  as  to  invest  the  Court  with  jurisdic- 
tion. The  evidence  on  which  the  Court  based  its  judgment 
is  not  before  us;  but  we  are  bound  to  presume  that  the  orig- 
inal liability  and  present  delinquency  of  the  appellant  were 
fully  established.  This  peculiar  statute  was  enacted  for 
wise  purposes.  It  was  intended  to  secure  the  prompt  per- 
formance of  duty  00  the  part  of  sheriffs,  and  provide  plain- 
tiffs a  summary  remedy  for  the  violation  of  their  rights.  A 
sheriff  can  easily  avoid  all  liability  under  its  provisions  by 
the  faithful  discharge  of  his  official  duties.  If  he  omits  to 
do  thiSy  he  must  abide  by  the  consequences,  however  harshly 
they  may  fall. 

The  fact  that  the  appellant  was  out  of  office  when  this 
proceeding  was  commenced,  does  not  absolve  him  from  lia- 
bility. He' is  still  chargeable  as  sheriff  in  this  particular 
case.  He  does  not  fully  complete  the  execution  of  the  pro- 
ce8S>  until  he  has  rendered  the  money  to  the  plaintiff.  Any 
other  construction  of  the  statute  might  render  its  provisions 
nugatory.  A  sheriff  might  resign  his  office,  and  thus  cease 
to  be  amenable  to  the  penalties  of  the  law. 

The  revision  of  the  statutes  in  1846  did  not  affect  or 
ohange  the  liability  of  the  appellant.  The  same  provision 
was  re-enacted;  and  the  38th  and  39th  sections  of  chap.  90 
expressly  continue  the  liability,  and  remove  all  difficulty  in 
the  way  of  enforcing  it. 

The  motion  to  set  aside  the  default  was  addressed  to  the 
sound  discretion  of  the  Court.  The  decision  thereof  cannot 
be  assigned  for  error.  Harmison  v.  Clark^  I  Scam.  131; 
Chrner  v.  Crenshaw^  ib.  143;  fVaUace  v.  Jerome^  ib.  684. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgmtnt  qjfirmed* 
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John  Frtrear,  appellant,  v.  Garrett  L.  Lawrsncs  e# 

al.y  appellees. 
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It  is  only  when  the  defendant,  in  a  snit  of  Chancery,  states  facts  within  hit 

knowledge,  that  his  answer  most  be  overcome  by  evidence  equivalent  to  ths        5g    8251 
testim  jny  of  two  witnesses.  107a    467( 

A  copy  of  a  record  of  a  County  Court  in  Missouri,  properly  certified  under  the 
Act  of  Congress,  showing  a  settlement  and  final  deterinination  of  an  adml^ 
istration  upon  an  estate,  and  adjudging  a  balance  in  favor  of  the  administr^ 
tion,  and  against  the  estate,  was  held  conclusive  as  to  all  matters  within  (ht 
jurisdiction  of  such  Court,  unless  impeached  for  fraud. 

Bill  ik  CHANCfiRY  in  the  Scott  Circuit  Court,  brongfat 
by  the  appellees  against  the  appellant  and  others.  '  A  decree 
was  rendered  in  favor  of  the  appellees  for  the  sum  of  $169, 
among  other  things,  and  entered  as  of  the  October  term, 
1847,  having  been  decided  in  vacation  by  the  Hon.  Samuel 
D.  Lock  wood,  presiding  judge. 

The  following  is  an  abstract  of  the  pleadings  and  evidence 
in  the  case : 

On  the  19th  of  February,  1846,  the  appellees  exhibited 
their  bill  in  Chancery  against  the  appellant,  his  wife  Betsey, 
Joseph  H.  Berry,  as  administrator  of  James  Lawrence,  de* 
ceased  and  others,  alleging,  among  other  tilings,  that  the  said 
deceased  died  intestate  in  the  State  of  Missouri,  and  that  said 
appellees,  as  his  brother  and  sister,  were  ^^his  only  heirs  lat 
law,  and  as  such,  are  entitled  to  all  of  ^  his '  estate,  both  land 
and  personal  property. ''  That  the  said  Berry,  as  adminis- 
trator, had  obtained  certain  notes  and  a  mortgage,  amd  fofe- 
closed  the  same  and  bought  in  the  mortgaged  premises,  and 
he,  appellant,  and  his  wife  had  contracted  to  convey  the 
mortgaged  premises  to  Burkenmayer  &  Co. ;  and  that  the 
contract  had  not  been  consummated,  and  that  said  appellees 
were  entitled  to  the  mortgaged  premises  as  heirs  at  law  M 
aforesaid.  There  was  this  charge  in  the  bill :  *<  Your  cota- 
plainants  further  aver  that  the  said  Fryrear,  and  the  sAid 
Betsey  Silvers  has  received  from  said  Beriy,  atid  from  ethet    / 
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tources,  large  fiums  of  money  belonging  to  the  said  estate, 
knowing  that  they  were  not  entitled  to  the  same. "  The 
bill  also  alleged,  that  appellant's  wife  had  lived  in  a  state  of 
concubinage  with  said  deceased,  and  nerer  was  his  lawful 
wife,  and  that  she  asd  the  appellant  fraudulently  combinetl 
to  appropriate  the  estate  of  said  deceased  to  their  own  use. 
There  were  five  special  interrogatories-  propounded  in  the 
bill  to  the  appellant,  and  the  first  was  in  these  words : 
*^  What  amount  of  money  and  property  he  received  by  and 
of  thi»  Betsey  Silvers,  alias  Betsey  Fry  rear,  and  whether  he 
did  not  know  that  it  was  out  of  the  estate  of  Lawrence?^' 

The  defendants,  on  oath,  filed  joint  and  several  answers  to 
to  the  bill  on  the  16th  of  May,  1846.  The  appellant  and  his 
wife  answered  that  they  were  married  according  to  law  in 
Missouri,  on  the  26th  of  August,  1837  ;  that  the  appellant, 
in  the  county  of  Morgan,  and  State  of  Missouri,  on  the  3d  of 
November,  1838,  was  appointed  administrator  of  said  deceas- 
ed, who  was  domiciled  in  that  county  at  the  time  of  his  death ; 
that  the  appellant  had  entered  into  bond  with  security  in 
the  penalty  of  $3,200,  conditioned  for  his  faithful  administra- 
tion of  said  estate  ;  that  he  had  not  finally  settled  his  admin- 
istration ;  that  he  would  do  so  at  the  earliest  practicable  day, 
and  bring  the  result  into  Court  duly  certified ;  that  he  was 
persuaded  that  on  the  final  settlement  of  the  estate,  there 
would  be  due  him,  as  administrator,  about  the  sum  of  one 
hundred  dollars,  which  he  asserted  as  a  claim  of  higher  digni- 
ty against  the  estate  of  said  deceased  than  that  asserted  by  the 
eomplainants.  He  made  profert  of  a  copy  of  his  letters  of  ad- 
ministration as  a  part  of  his  answer,  and  further  stated  that  af- 
tef  kis  administration,  he  placed  in  the  hands  of  the  defendant. 
Berry,  for  collection,  the  McCaleb  notes  and  mortgage,  and 
caused  the  said  Berry  to  take  out  administration  in  the 
ceunty  of  Scott,  State  of  Illinois,  as  ancillary  to  the  afore- 
said administration  of  the  appellant,  that  he,  for  himself  and 
wife,  on  the  10th  of  March,  1 846,  entered  into  contract  with, 
&o.|  for  conveyance  of  bonds,  &c.  The  defendant,  Berry, 
stated  that  he,  as  administrator,  had  not  paid  one  cent  to 
the  appellant  and  his  wife.     The  following  is  an  eztraet 
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frdoi  said  answer:  << Complainants  claim  that  they  are  the 
only  heirs  at  law  of  said  James  Lawrence,  as  his  brother  and 
sister.  From  conflicting  accounts  given  by  complainant. 
Garret  L.  and  the  said  James  Lawrence  of  their  ancestry 
and  relations,  respondents,  John  and  Betsey,  unequivocally 
denying  that  the  complainants  are  the  heirs  at  law  of  the 
said  James  Lawrence,  and  of  their  being  so  said  respond- 
ents require  full  and  satisfactory  proof.  '^ 

The  camplainants  took  no  exception  to  the  answer,  and 
filed  a  replication  thereto  on  the  22d  of  May,  1846. 

On  the  4th  of  June,  1846,  the  respondents  filed  an  account 
current  of  the  defendant.  Berry,  as  administrator,  charging 
himself  with  the  notes  that  came  to  his  hands  as  such, 
$1918*90,  &c.,  and  showing  that  there  was  a  balance  of 
$12*61  due  him.  To  this  account,  the  complainants  filed 
exceptions,  and  exhibited  accounts  at  the  September  term, 
1846,  not  by  leave  of  the  Court,  or  by  way  of  amendment  of 
bill  against  the  defendant,  Berry,  for  a  balance  of  $661*72, 
and  against  the  appellant  for  $1962*80,  charging,  for  the 
first  tim?,  after  John  McCaleb's  deposition  had  been  taken 
in  August,  1846,  certain  items  as  proven  by  his  deposition. 

The  appellant,  on  the  17th  of  November,  1846,  filed  his 
cross  bill  against  the  complainants  and  others,  exhibiting  his 
final  settlement  as  administrator  of  the  estate  of  said  Law- 
rence with  the  county  court  of  Morgan  county,  in  the  State 
of  Missouri,  made  on  notice,  and  showing  a  balance  to  be 
due  him  as  such  administrator  on  the  3d  of  November,  1846, 
amounting  to  $249*62,  and  claiming  to  be  re-imbursed  out 
of  what  was  claimed  by  the  complainants  as  heirs  at  law  of 
said  deceased,  if  they  made  their  claim  good  and  alleging 
that  appellant's  claim  to  that  extent  was  preferable  t0|  &c., 
and  waiving  answer  to  the  cross  bill  on  oath. 

The  complainants  objected  to  the  filing  of  the  cross  bill, 
which  objection  being  overruled,  they  were  ruled  to  an- 
swer the  same.    An  answer  and  replication  thereto  was  fil- 
ed on  the  18th  of  November,  1846. 

On  the  26th  of  August,  1846,  the  depositions  of  Wm.  B. 
Hatfield,  Isaac  Killam,  and  John  McCaleb,  and  on  the  22nd 
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of  August,  1846)  the  deposition  of  Enoch  P.rSloane  was  taken 
by  the  complainants.  The  said  deposition,  it  was  contend- 
ed, proved  nothing  as  to  the  issues  involving  the  true  state  of 
aecoonts  between  the  parties,  and  as  to  the  heritable  rights 
alleged  by  complainants.  In  order  to  make  out  their  ex- 
clusive oiaim  as  heirs,  the  complainants  took  the  deposition 
of  their  mother,  Hessey  Lawrence,  on  the  26th  of  May,  1847^ 
by  whom  only  do  they  prove  said  claim,  which  is  denied  by 
the  answer,  and  in  it  full  proof  is  demanded. 

On  this  state  of  pleadings  and  proofj,  the  Circuit  Court 
decreed — 

1.  In  favor  of,  and  establishing  the  heritable  rights  of 
the  appellees  on  the  testimony  of  only  one  witness  without 
corroborating  circumstances,  as  the  appellant  contended,  the 
answer  on  oath  having  denied  said  heritable  rights. 

2.  Disallowing  and  rejecting  appellant's  demand  set 
forth  in  his  cross  bill,  and  decreeing  that  he  should  pay  the 
appellees  the  sum  of  $169. 

Those,  with  the  following,  were  the  errors  assigned  and 
relied  upon  by  the  appellant,  to  wit :  That  the  appellees' 
bill  was  not  dismissed  for  want  of  full  legal  proof  of  their 
rights  as  heirs  of,  &c.,  as  alleged  in  said  bill. 

Z>.  t^.  Smithf  for  the  appellant. 

For  the  rule  of  evidence  establishing  heirship,  see  2 
Greenl.  Ev.  §  364. 

As  authorities  sustaining  the  first  and  third  assignments  of 
error,  see  2  Story's  Eq.  Jur.  §  1528  ;  1  Greenl.  Ev.  §§  260, 
351 ;  Martin  v.  Dryderiy  1  Gilm.  187. 

To  sustain  the  second  assignment  of  error,  see  Caldwell 
V.  Lochridge^  9  Missouri,  363 ;  2  Greenh  Ev.  §  366 ;  1  do. 
§41. 

At  McConnttty  for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by 
Ca.ton,  J«     Fryrear  alone  has  taken  an  appeal,  and  he 
preseuti  two  questions  for  our  consideration!  which  will  be 
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noticed.     The  complainants  allege,  that  they  are  the  only 
heirs  at  law  of  James  Lawrence,  deceased.     This  the  pres  • 
ent  plaintiff  attempts  to  deny  in  very  positive  terms,  in  his 
answer,  which  he  supposes  is  sufficient  to  put  the  complain- 
ants upon  the  proof  of  that  fact  by  two  witnesses.     This 
denial  is  in  these  words:  ^^From  conflicting  accounU  given 
by  the  complainant  Garrett  L.  and  the  said  James  Law-: 
rence  of  their  ancestry  and  relations,  respondents  John  and 
Betsey  unqualifiedly  deny  that   the  complainants  are  the 
heirs  at  law  of  the  said  James  Lawrence."     Although  this 
denial  professes  to  be  unqualified  in  terms,  yet  it  contains 
within  itself  the  admission  that  the  defendants  had  no  knowl- 
edge of  the  fact  about  which  they  have  the  effrontery  to 
swear  so  positively.     This  positive  denial,  so  far  from  re- 
quiring two  witnesses  to  overcome  it,  only  serves  to  show 
how  reckless  Fryrear  was    of  his  oath,  in  swearing  to  i^ 
statement  absolutely,  which  he  admits  he  personally  knows 
nothing  about;  relying  upon  such  inferences  as  he  drew  from 
the  hearsay  of  others;  and  it  should  admonish  us  to  look  with 
suspicion  upon  whatever  else  he  may  choose  to  swear  to. 
While  a  defendant's  answer,  which  is  required  to  be  sworn 
to,  is  made  evidence  in  the  cause  by  the  complainant,  it  is 
.  only  entitled  to  weight  when  it  is  entitled  to  belief;  and  if 
he  chooses  to  swear  to  that  which  the  Court  sees  he  cannot, 
or  which  he  admits  he  does  not  know,  he  is  entitled  to  no 
more  credit,  and  is  subject  to  the  same  censure  and  condem- 
nation, as  any  other  reckless  witness,  who,  the  Court  sees,  is 
trying  to  impose  upon  it  his  belief,  wiien  he  should  only 
speak  of  his  knowledge.     The  Couit  is  not  a  mere  machine 
to  weigh  everything  that  is  offered  without  examining  its 
value,  any  more  when  the  defendant's  oath  is  put  into  the 
scale,  than  when  examining  the  testimony  of  any  other  wit- 
ness.    It  is  only  when  the  defendant  states  facts  within  his 
knowledge,  that  his  answer  has  to  be  overcome  by  evidence 
equivalent  to  the  testimony  of  two  witnesses.     This  denial 
amounts  to  no  more  than  the  belief  of  the  defendant,  founded 
upon  contradictory  statements  made  by  one  of  the  complain- 
ants, and  James  Lawrence,  and  what  those  statements  were. 
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or  whether  he  only  used  them  by  hearsay,  he  does  not  in- 
form us.  The  defendant  below  has  not  inspired  ns  with 
sufficient  confidence  to  induce  us  to  allow  this  opinion  of  his 
to  neutralize  the  testimony  of  one  witness. 

The  evidence  is  abundant  throughout  the  record,  showing 
that  James  Lawrence  was  the  son  of  Jehonidab  Lawrence, 
of  Maryland,  and  that  the  complainants  are  half-brother  and 
sister  of  James.     By  the  testimony  of  Hessey  Lawrence,  who 
was   the   second   wife   of  Jehonidab   Lawrence,   and    the 
mother  of  the  complainants,  we  are  informed  that  her  late 
husband  had  by  his  former  wife  five  children  living  at  the 
time  of  his  marriage  with  the  witness.     Of  these,  James  was 
the  second.      The  only  daughter  died  in  New  Jersey  with- 
out issue.     The  eldest  son  left  for  the  western  country  twelve 
or  fourteen  years  ago,  in  bad  health,  and  had  not  been  heard 
of  since.     The  two  youngest  left  for  New  Orleans  more 
than  twenty  years  since,  and  had  not  been  heard  of,  and  the 
family  had  for  many  years  believed  all  three  to  be  dead. 
After  so  long  an  absence,  without  being  heard  from,  the  law 
will  presume   them   dead.      The   witness   does  not  state 
whether  either  of  those  three  had  been  married,  but  she  was 
requested  in  the  interrogatory  in  the  commission  to  state 
all  she  knew  of  the  family  of  Jehonidab  Lawrence,  and  she 
is  quite  minute  in  the  account  she  gives,  and  she  concludes  her 
answer  with  this  statement:  "This  makes  up  the  whole  history 
of  the  family  of  Jehonidab  Lawrence  as  this  deponent  has  un- 
derstood it,  for  the  past  thirty  years,  and  as  she  now  believes." 
She  had  previously  stated  that  the  complainants  were  her 
only  children  by  Jehonidab  Lawrence,  and  that  he  had  been 
dead  for  many  years.     We  think  this  evidence  sufficiently 
shows  that  the  complainants  are  the  only  surviving  heirs  of 
James  Lawrence,  except  as  to  his  own  wife  and  children, 
who  are  shown  to  be  dead  by  another  witness. 

The  right  of  the  complainants  to  call  the  defendants  to  an 
account,  it  becomes  necessary  to  inquire  whether  tlie  evi- 
dence justifies  the  decree  against  Fry  rear.  In  tlie  Court 
below,  the  certified  copy  of  the  record  of  the  Morgan  County 
Court  from  Missouri,  exhibited  by  the  cross  bill  of  Fryrear, 
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was  evidently  rejected  as  incompetent  evidence.  This  re- 
cord shows  a  settlement  and  final  determination  of  the  ad- 
ministration of  John  Fryrear,  administrator  of  the  estate  of 
James  Lawrence,  deceased,  in  which  the  Court  found  and 
adjudged  a  balance  in  favor  of  the  administrator  and  against 
the  estate  of  $249-62.  This  record  is  properly  certified 
under  the  Act  of  Congress,  and  as  such  must  be  considered 
as  conclusive  as  to  all  matters  within  the  jurisdiction,  unless 
impeached  for  fraud.  We  have  not  the  means,  even  if  we 
had  the  power,  of  investigating  the  propriety  of  that  adjudi- 
dication,  and  it  was  not  the  duty  of  the  complainant  in  the 
cross  bill  to  come  here  prepared  to  show  that  the  decision 
was  right.  This  adjudication  must  be  considered  as  set- 
tling the  rights  of  the  parties  so  far  as  Fryrear  acted  as  ad- 
ministrator in  Missouri,  but  it  cannot  affect  his  liabilities 
for  the  estate  which  came^to  his  hands  in  this  State.  Mc- 
Caleb  swears  that  he  paid  him  $202  in  this  State,  of  money 
due  the  estate  of  LSwrence,  and  that  he  also  paid  $164  to 
Hatfield,  by  the  direction  of  Fryrear,  for  the  support  of  the 
wife  and  children  of  the  intestate,  after  he  had  deserted 
them  in  Ohio,  and  run  off  with  Mrs.  Silvers.  We  are  satis- 
fied from  the  testimony  of  Hatfield,  that  this  was  a  just 
claim  against  the  estate,  and  that  Fryrear  ought  not  to  be 
charged  with  it.  The  balance  is  then  easily  struck.  He  is 
to  be  allowed  against  the  estate,  the  balance  found  in  his 
favor  by  the  Morgan  County  Court,  $2'49'62,  with  interest 
from  the  third  day  of  November,  1846,  amounting  to  $282-67, 
which  is  to  be  deducted  from  $202,  with  interest  from  the 
third  day  of  November,  1841,  amounting  to  $289*36,  leaving 
a  balance  in  favor  of  the  complainants  of  $6*69,  instead  of 
$169  as  was  found  by  the  Court  below,  and  the  decree 
must  be  modified  accoidingly.  Fryrear  is  entitled  to  his 
costs  in  this  Court. 

Decree  modified. 
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28a  4M>  William  Frte,  impleaded,  &c.,  plaintiff  in  error,  v.  Tb« 
President,  Directors  &  Co.  of  the  Bank  of  Illinois 
et  al.f  defendants  in  error. 
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•  Where  a  bill  in  Chancery  was  filed  by  certain  companies  or  corporstionsy  it 
held  that  no  other  allegation  that  they  were  incorporated  was  necessary. 

A  defendant  in  a  bill  in  Chancery  brought  by  certain  companies  as  corporations, 
suffered  the  bill  to  be  taken  as  conressed  :  Held^  that  he  thereby  admitted  that 
they  were  incorporated  and  had  the  capacity  to  sue. 

When  a  chartered  company  seeks  to  enforce,  in  Equity,  rights  which  do  not  or* 
dinarily  and  necessarily  belong  to  such  corporations,  it  is  necessary  that  they 
set  forth  and  prove  their  authority  to  do  the  particular  thing. 

A  defeniaat  in  Ciancery^bj  failing  to  ans\^er,o.'ily  admits  whit  is  alleged  in  the 
bill,  and  the  complainants  would  have  been  permitted  to  prove^  had  an  an- 
swer been  filed. 

The  rule  as  to  parties  to  siilts  is  wholly  difieient  in  Chancery  from  what  it  is  at 
Law.  In  Equity,  a  party  in  interest  may  always  institute  a  suit  in  hisvwn 
name,  while  at  Law,  he  alone  can  sue  in  whom  is  vested  the  legal  title. 

It  is  erroneous  to  enter  a  decree  in  Chancery,  that  unless  the  defendant  pay  an 
uncertain  and  undefined  amount  of  money  by  a  specified  time,  be  before- 
closed,  &c.,  particularly  where  the  debtor  in  fact  has  not  be«n  brought  into 
Court  and  the  precise  indebtedness  ascertained. 


Bill  in  Chancery,  in  the  Calhoun  Circuit  Court,  brought 
by  the  Bank  of  Illinois,  for  the  use  of  David  A.  Smith  and 
Samuel  Dunlap,  its  assignees,  with  George  W.  Atchison, 
the  Union  Insurance  Company  and  the  Missouri  Insurance 
Company  of  St.  Louis,  who  sued  for  the  use  of  the  said 
Atchison  and  said  Missouri  Insurance  Company,  against 
John  Shaw  and  William  Frye,  for  the  purpose  of  setting 
aside  certain  conveyances  alleged  to  be  fraudulent,  &c« 

At  the  September  term,  1846,  the  bill  was  taken /iro  eon- 

fesso  as  to  Frye  and  an  interlocutory  decree  entered  that  he 

be  barred,  &c.  unless  he  pay  the  complainants  by  the  first 

day  of  the  next  term.     Subsequently  Shaw  filed  an  answer. 

At  the  May  term,  1847,  Frye  filed  affidavits  and  entered 
a  motion  to  set  aside  the  interlocutory  decree,  and  asked 
leave  to  file  an  answer  then  prepared.  A  counter  affidavit 
was  filed,  and  the  Court  refused  to  allow  the  motion.    De- 
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erees  were  then  entered  setting  aside  certain  conveyances^ 
and  ordering  a  sale  of  mortgaged  lands,  &c. 
•   Fr;e  excepted  to  the  decisions  of  tl)e  Court,  and. alone 
brings  the  cause  into  this  Court  by  writ  of  error. 

E.  Keating  and  H*  W,  BiOings^  for  the  plaintiff  in  error. 

1.  A  party  seeking  the  aid  of  a  Court  of  Equity  must 
show  distinctly  and  unambiguously  all  the  facts  necessary  to 
entitle  him  to  that  aid.  Shepard  v.  Shepard^  6  Conn.  37  ; 
Wright  V.  Dame^  22  Pick.  69 ;  Hobart  v.  Frisbiey  6  Conn. 
592;  Stealers  heirs  v.  Mc  Dowelly  2  Bibb,  124;  Morrison^s 
Exec^rs  v.  Harty  ib.  6 ;  Lcmasier  v.  Buckhari,  ib.  26. 

2.  To  enable  a  foreign  corporation  to  maintain  a  bill  of 
complaint,  its  corporate  existence  should  be  averred,  and ' 
also  its  power  to  sue.  Central  Manufacturing  Co.  v.  Harts^ 
kornCf  3  Conn.  199  ;  Lewis  v.  Bankcf  Ky,^  12  Ohio,  148-9- 
60;  Society  Prop^n  Gospel  y.  Young,  2  N.  H.  312;  School 
List.  V.  Blaisdelly  6  do,  198;  Bank  of  Michigan  v.  Williams^ 
6  Wend.  482. 

3.  A  corporation  has  no  powers  except  such  ,as  are  spe- 
cially granted,  and  those  that  are  necessary  to  carry  into 
effect  the  powers  so  granted.  Angell  &  Ames  on  Corpora- 
tion3,  66,  66,  122,  192,  198;  A*.  V.  Fireman  Ins.  Co.  v. 
Sturges,  2  Cowen,  676,  676 ;  Same  v.  Ely,  ib.  699  ;  Salem 
Mill  Dam  Corporation  v.  Ropes,  6  Pick.  32 ;  3  Barnwell 
&  Alderson,  216 ;  Mclntyre  v.  Preston,  decided  at  this  term; 
Phillips  on  Ins.  206,  206 ; 

4.  A  final  decree  in  Equity,  or  an  interlocutory  decree 
deciding  the  merits,  cannot  be  pronounced  until  the  parties 
to  the  bill  and  in  interest  are  before  the  Court*  Marshall 
y.  Beverly,  4  Peters'  Cond.  R.  660 ;  Conn.  v.  Penn.  ib.  718; 
Dodgt  v.  Oriswold,  8  N.  H.  427 ;  Seagrave  v.  Edwards,  3 
Veaey,  372 ;  Gibson  v.  Wright,  3  Munf.  94 ;  Shields  v. 
Craig,  1  Monroe,  72. 

6.    An  interlocutory  decree  for  the  payment  of  a  sum  of 
money  should  be  for  a  sum  certain.     Wemwag  y*  Brotqn, 
3  Blackf.  468 ;  Downing  v.  Palmaier,  1  Monroe,  66 ;  S 
Barb.  &  Har^Eq.  Dig.  289,  §  4. 
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6.  A  decree  pro  confeaso  is  like  a  default  at  law.  Mur-^ 
phi/  V.  Jimerican  Life  Ins.  Co,  25  Wend.  250 ;  Dunn  v.  Ace- 
giuj  3  Scam.  297  ;  Claton  v.  Morris j  JO  Johns.  638;  Mills- 
paugh  V.  McBridty  7  Paige,  509. 

1.  At  the  time  of  the  rendition  of  the  decree  in  this  case, 
the  charter  of  the  Bank  of  Illinois  was  repealed  ;  the  Bank 
went  out  of  existence,  March  6th,  1847  Laws  of  Ills.  1842- 
3,  page  33,  §7.  The  decree  was  not  rendered  until  May,  1847. 
The  counsel  of  plaintiff  in  error  insist  that  a  decree  could 
not  be  rendered  in  favor  of  a  corporation  not  in  existence, 
and  the  objection  can  be  taken  in  this  Court,  as  the  law 
repealing  th«  charter  of  the  Bank  was  a  public  law. 

Z>.  A.  Smithj  for  the  defendants  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Teumbull,  J.  The  defendants  in  error,  who  were  com- 
plainants in  the  Court  below,  filed  their  bill  against  the 
plaintiffs  in  error  and  John  Shaw  for  the  purpose  of  setting 
aside  as  fraudulent,  various  conveyances  by  which  Frye 
claimed  certain  real  estate  which  Shaw  had  mortgaged  to 
the  complainant*!,  and  to  subject  the  same  to  the  paymei  t 
of  the  amounts  due  complainants  upon  their  said  mortg^es, 
alleging  the  insolvency  of  Shaw,  &c. 

The  bill  was  taken  pro  confessoy  against  Frye  at  the 
return  term  of  the  process,  and  a  decree  entered,  "that 
unless  he  pay  the  amounts  due  the  complainants  re- 
«pectively  on  their  mortgages  and  notes  set  forth  in  their 
bill,  on  or  befbre  the  first  day  of  the  next  term  of  this  Court, 
that  he  be  foreclosed  of  and  from  all  equity  of  redemption 
of,  and  to  said  mor^aged  premises." 

Shaw,  at  the  time  of  the  entry  of  this  decree,  had  not  been 
brought  into  Court,  but  shortly  after  and  before  the  next 
term  he  filed  his  answer  admitting,  substantially,  the  allega- 
tions of  the  bill.  Frye  appeared  at  the  next  term  and  made 
amplication  to  file  his  answer,  accompanied  with  affidavits  in 
suppDrt  of  his  motion  to  set  aside  the  decree  pro  con/esso  of 
the  previous  term,  but  the  Court  denied  the  motion  and  ea- 
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tered  a  final  decree  setting  forth  that  Frye  had  failed  to  com- 
ply with  the  interlocutory  decree  passed  against  him,  setting 
aside  the  various  conveyances  to  Frye,  and  directing  the 
mortgaged  premises  to  be  sold  to  satisfy  the  complainants 
respectively,  in  case  the  defendant  Shaw  did  not  discharge 
said  indebtedness  within  five  days  from  the  entry  of  the 
decree. 

Frye  alone  brings  the  cause  to  this  Court,  and  has  assigned 
numerous  errors  for  the  reversal  of  the  decree. 

The  first  which  we  deem  it  essential  to  notice  is,  that 
there  is  no  allegation  in  the  bill  that  the  insurance  compa- 
nies suing  as  complainants  were  incorporated,  or  that  they 
had  any  authority  to  maintain  suits,  or  to  take  the  notes  and 
mortgage  which  constitute  the  foundation  of  their  claims* 

The  Union  and  Missouri  Insurance  companies  having  sued 
as  corporationj>,  no  other  allegation  that  they  were  incor-^ 
porated  was  necessary,  (4  Blackf.  267,)  and  the  plaintiff  in 
error  having  suffered  the  bill  to  be  taken  as  confessed 
against  him,  has  thereby  admitted  that  the  said  companies 
were  incorporated,  and  also  their  capacity  to  sue.  But 
although  the  right  of  a  corporation  to  maintain  suits  and  to 
exeroise  such  other  powers  as  are  necessary  and  essential  to 
its  existence,  and  to  carry  out  the  objects  of  its  creation  will 
be  presumed,  unless  denied  or  put  in  issue,  yet  when 
chartered  companies  seek  to  enforce  in  Equity,  rights  which 
do  not  ordinarily  and  necessarily  belong  to  such  corpora- 
tions, it  becomes  necessary  that  they  set  forth  and  prove 
their  authority  to  do  the  particular  thing.  McInHre  v*  Pres^ 
ton^  {^ante  48.) 

The  bill  alleges  that  John  Shaw  ^^executed  to  the  Union 
Insurance  Company  his  note  for  $1600,  to  the  Missouri 
Insurance  Company  his  note  for  $1600,  the  notes  to  said 
insurance  companies  being  given  for  money  borrowed  of 
them  by  said  Shaw,"  which  were  secured  by  mortgage?, 
&c.,  but  it  contains  no  allegation  of  the  power  of  said  insu- 
rance companies  under  their  charter  to  loan  money  upon 
m  >rtg%gd  security  or  otherwise,  nor  can  we  intend  that  the 
power  to  loan  money  is  necessary  to  the  existence  and 
triaiictioa  of  ordinary  business   of  ias4iracce  companies. 
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The  Court  cannot,  therefore,  presume  that  the  Union  and 
Missouri  Insurance  Companies  of  St  Louia  had  such  power, 
uiUess  it  is  shown  to  exist  by  their  Act8t)f  incorporatioDy  or 
necessarily  or  incidentally  to  arise  from  the  exercise  of  some 
of  the  powers  granted. 

The  fact  that  the  bill  was  taken  for  confessed  cannot  help 
the  case,  because,  the  defendant,  by  failing  to  answer,  ad- 
mits only  such  allegations  as  are  contained  in  the  bill,  and 
the  complainants  would  have  been  permitted  to  prove, had  an 
answer  been  filed  ;  and  as  the  complainants  would  not  have 
been  allowed  to  prove  any  substantive  facts  not  alleged  in 
the  bill  in  case  an  answer  had  been  put  in,  they  cannot 
insist  that  any*such  are  admitted  for  want  of  an  answer.  S 
Bibb,  123. 

So  far  as  one  of  the  complainants,  the  Bank  of  Illinois,  is 
concerned,  we  might  well  assume  that  it  had  the  power 
to  loan  maney,  even  if  not  bound  to  take  notice  of  its 
charter  as  a  public  Act,  because  such  a  poller  is  essential  to 
the  transaction  of  the  ordinary  business  of  banks ;  but  no 
such  intendment  can  be  made  in  favor  of  insurance  compa- 
nies. That  such  companies  have  the  power  to  make  insu- 
rances, to  give  credit  for  premiums  and  therefore  to  taku 
notes,  might  be  intended  as  essential  to  the  advantageous 
management  of  their  business,  (2  Cowen,  699 ;)  but  the  alle- 
gations in  this  bill  expressly  negative  the  idea  that  the  notes 
and  mortgage  in  this  case  were  taken  in  the  transaction 
of  the  usual  business  of  insurance  companies.  The  bill 
is,  therefore,  defective  for  want  of  the  proper  allegations  to 
show  that  the  Union  and  Missouri  Insurance  companies  were 
authorized  by  their  charters  to  make  the  loans  to  Shaw. 

Another  objection  has  also  been  taken  to  the  bill,  which 
is,  that  M'Donald,  before  whom  some  of  the  deeds  alleged 
to*  be  fraudulent  were  acknowledged,  should  have  been 
made  a  party.  We  cannot  see  the  propriety  of  making  htm 
a.  party  to  the  suit.  He  has  no  interest  in  it,  and  to  have 
made  him  a  party  for  the  purpose  of  requiring  him  to  an- 
swer, where  if  the  allegations  of  the  bill  be  true,  such  an- 
swer mu0t  tend  to  his  own  infamy,  would  not  be  allow- 
able.   It  if  also  objected  that  the  charter  of  the  Benk  of 
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Illinois  having  expired  during  the  pendency  of  the  suit, 
no  decree  could  be  rendered  in  its  favor*  There  was  no  ne- 
cessity for  making  the  Bank  a  party  to  the  suit.  It  purports 
to  sue  for  the  use  of  Smith  and  Dunlap,  the  assignees,  and 
a9  Equity  always  looks  to  the  real  party  ii^  interest,  and 
allows  such  party  to  institute  suits  in  his  own  name,  not- 
withstanding the  legal  title  may  be  in  another,  it  would 
have  been  more  in  accordance  with  Chancery  proceedings  if 
the  suit  had  originally  been  instituted  in  the  name  of  the 
persons  for  whose uise  it  purports  to  have  been  brought. 

The  rule  as  to  parties  is  wholly  different  in  Chancery  from 
what  it  is  at  Law.  In  Equity,  a  party  in  interest  may  always 
institute  a  suit  in  his  o^n  name,  while  at  LaW  he  alone  can 
sue  in  whom  is  vested  the  legal  title.**  As  the  bill  will  have 
to  be  amended,  and  the  charter  of  the  Bank  has  expired,  it 
would  be  advisable  to  insert  the  n^mes  of  the  persons  for 
whose  use  the  Bank  sues,  as  one  of  the  parties  complainants, 
instead  of  attempting  to  maintain  a  suit  for  their  benefit  in 
the  name  of  the  Bank.  It  may  also  be  proper  to  remark, 
that  as  one  object  of  the  bill  is  to  set  aside  a  deed  from  Frye 
to  Smith,  the  latter  should  also  be  made  a  party  to  the  suit. 

8o  far  as  the  bill  has  been  objected  to  on  the  ground  of 
miiUifarioasnesff,  we  do  not  consider  the  objection  tenable. 
Although  the  bill  relates  to  various  transactions,  yet  they  are 
all  in  reference  to  the  same  subject  matter,  and  so  intimate- 
ly connected  that  they  may  well  be  determined  in  one  suit. 

The  plaintiff  in  error  also  insists  that  it  was  erroneoua  to 
enter  a  decree  pro  confesso  against  him,  determining  the 
merits  of  the  case  so  far  as  he  was  concerned,  before  Shaw, 
the  debtor,  was  before  the  Court.  It  may  well  be  asked, 
how  could  Frye  know  what  amount  to  pay  complainants  re- 
spectively before  Shaw  had  been  brought  into  Court,  and 
the  amount  ascertained,  or  what  right  had  the  complainants 
to  a  decree  against  Frye  foreclosing  bis  right  to  redeem,  be- 
fore they  had  established  their-claims  against  Shaw  ?  Except 
Shaw  owed  them,  they  could  not  attack  Frye's  title,  and  there 
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is  an  inconsistency  in  foreclosing  Frye's  right  to  redeem  be- 
fore complainants  had  established  any  right  to  foreclose. 
The  bill  does  not  state  with  certainty  the  amounts  due  the 
respective  complainants.  Nor  are  they  ascertained  by  the 
decree  against  Frye,  and  yet  he  is  barred  of  all  equity  of  re- 
demption in  the  mortgaged  premises,  unless  he  pays  those  un- 
known and  unascertained  amounts  by  the  first  day  of  the  next 
term,  up  to  which  time  no  decree  had  been  entered  against 
Shaw.  This  was  clearly  erroneous.  The  bill  might  have 
been  taken  as  confessed  as  against  Fry^  at  the  first  term,  but 
there  it  should  have  been  left  till  Shaw  was  brought  into 
Court,  a»d  the  amount  due  from  him  ascertained,  when  a 
final  decree  might  have  been  entereld,  barring  the  equity  of 
redemption  of  both  the  defendants,  unless  the  money  was 
paid  by  a  certain  day.  ft  is  that  part  of  the  interlocutory 
decree,  confirmed  a»  it  subsequently  was  by  a  final  decree, 
which  foreclosed  Frye's  right  of  redemption,  unless  he  paid 
.an  uncertaii^  amount,  before  any  fH'oceedings  were  had 
against  Shaw,  that  is  objectionable.     3  Blackf.  457. 

As  the  decree  of  the  Circuit  Court  will  have  to  be  re- 
versed and  the  bill  amended,  when  Frye  will  have'no  oppor- 
tunity to  file  hi»  answer,  it  is  unnecessary  to  determine 
whether  Frye's  application  to  set  aside  the  decree  pro  rcn- 
ftsjio  should  have  been  allowed  or  not. 

^be  decree  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  with  leave  to  the  complainants  to 
amend  their  bill. 

Decree  reversed. 
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John  Frikk  ei  al.j  appellants,  v.  Almiran  S.  Cole,  ap« 

pellee. 

^Apptal  from  Peoria. 

A  Court  of  Equity,  io  order  to  ascertain  and  carry  out  the  intention  of  parties 
to  a  particular  transaction,  will  look  at  their  situation  and  tlie  whole  transac- 
tion between  them. 

A  decree  against  several  owners  of  a  steamboat  jointly,  whose  interests  were- 
diiferent  in  extent,  was  ktld  io  be  erroneous  as  they  were  severally  liable,  if 
at  all,  according  to  the  extent  of  their  separate  interests. 

Bill  in  Chancery,  in  the  Peoria  Circuit  Court,  filed  by 
the  appellee  against  the  appellants,  tlie  material  portions  of 
vhich  are  stated  in  the  Opinion  of  this  Court.  After  vari- 
ous proceedings  in  the  Circuit  Court,  a  joint  decree  was 
rendered  at  the  October  term,  1^45,  in  favor  of  the  complain- 
ant below,  and  against  all  of  the  defendants  in  the  suit,  for 
the  sum  of  $2356-38.  ^ 

The  cause  was  argued  in  this  Court  by  S.  T.  Logan  and 
E.  JST.  PowtUy  for  the  appeUants,  and  by  T.  Ford  and  H.  O. 
Merriman^  for  the  appellee* 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  Jv  Cole,  a  former  owner  of  one  fourth  of  the 
steam  boat  Frontier,  after  having  parted  with  his  interest 
therein,  filed  his  bill  against  the  appellants  and  others,  the 
owners  of  said  boat,  for  the  purpose  of  recovering  for  his 
services  as  captain,  and  also  for  advances  by  him  made  over 
and  above  his  proportion  while  interested  in  said  boat. 

The  bill  states  that  at  the  time  complainant  became  inter* 
ested  in  the  boat,  she  was  lying  at  St  Louis,  undergoing  re- 
pairs, and  the  bill  of  sale  to  Cole,  which  purports  to  be  in 
consideration  6f  $1125,  contains  this  stipulation:  <<Thatif, 
in  the  payment  of  the  charges  and  expenses  in  putting  said 
boat  in  repair,  said  Cole  pays  more  than  his  share  and  pro- 
portion of  said  expenses,  he  shall  be  allowed  the  sum  of 
twelve  per  cent,  interest  per  annum  thereon."    On  the  sain« 
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day  that  Cole  purchased  an  interest  in  the  boat,  (Dec.  24th, 
1839,)  the  other  owners  executed  to  him  an  instrument  of 
writing  which  is  also  signed  by  Cole,  whereby  he  is  appoint- 
ed captain  of  the  boat,  required  to  repair  to  St.  Louis,  su- 
perintend the  repairs  and  take  the  management  thereof,  keep 
an  acbount  of  receipts  and  expenditures,  &c.,  for  which  ser- 
vices as  captain,  he  was  to  receive  the  sum  of  one  hundred 
dollars  per  month,  to  be  paid  in  equal  proportion  by  the 
owners  of  the  boat. 

The  bill  further  alleges  that  Cole,  in  pursuance  of  the 
conditions  in  said  bill  of  sale  and  appointment  as  captain, 
took  charge  of  said  boat,  and  performed  the  duties  of  cap- 
tain for  the  space  of  four  months  and  ten  days,  and  thereby 
became  entitled  to  the  sum  of  $433-33  for  his  services,  three 
fourths  of  which  was  chargeable  to  the  defendants  to  said 
bill;  that  he  paid  out  of  his  own  private  funds  for  repairs, 
the  sum  of  $1673  before  the  creditors  of  the  boat  would 
suffer  her  to  leave  St.  Louis,  and  afterwards,  and  while  he 
acted  as  captain,  out  of  the  earnings  of  said  boat  he  paid  for 
repairs  about  $4500;  that  the  earnings  of  said  boat  amounted 
to  about  $5000,  and  the  expenses  to  about  $2000  during  the 
same  time,  part  of  which  were  unpaid,  and  that  all  the  earn- 
ings of  the  boat  were  paid  out  for  the  repairs  and  expenses 
thereof;  that  some  time  in  June,  1840,  the  complainant  sold 
to  Martin  O.  Walker,  one  of  the  defendants,  his  interest  in 
said  boat,  and  executed  to  him  a  deed  or  bill  of  sale  of  the 
same  for  about  $500;  that  at  the  time  of  complainant's  pur- 
chase of  an  interest  in  said  boat,  he  executed  to  the  other 
owners  thereof  his  note  for  $1125,  with  $126  indorsed  there- 
on, and  that  at  the  time  of  the  sale  to  Walker,  said  note  was 
delivered  up  to  complainant  to  be  canceled,  so  that  he  never 
received  but  $500  for  his  advance  of  $1673  for  repairs  upon 
said  boat,  and  also  for  his  services  as  captain* 

The  bill  waives  the  necessity  of  answers  under  oath,  calls 
upon  defendants  to  produce  the  account  books  of  the  boat 
to  be  used  as  evidence  in  the  cause,  and  prays  that  defend- 
ants be  compelled  to  pay  complainant  such  aum  as  may  be 
found  to .  be  due,  and  for  general  relief.    The  bill  contains 
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many  other  allegations,  but  as  no  questions  arise  upon  the 
other  branches  of  the  case,  it  is  unnecessary  to  notice  them. 

The  defendants,  Frink  &  Walker,  in  their  answers,  admit 
the  aale  to  Cole,  and  his  appointment  as  captain,  but  deny 
that  he  paid  out  of  his  private  funds  for  repairs  $1673,  or 
that  he  has  not  been  paid  all  sums  due  him  for  acting  as  cap- 
tain, and  allege  that  whatever  he  paid  out  of  his  private 
funds  has  been  re-paid  by  the  boat  and  her  owners;  admit  the 
sale  by  complainant  to  Walker,  but  allege  the  consideration 
thereof  to  have  been  not  only  <t600,  but  also  the  cotnplain- 
ant's  note  for  $1126,  with  a  credit  of  $125  indorsed  thereon; 
make  the  bill  of  sale  from  Cole  to  W^alker  an  exhibit  ?  and 
assert  that  by  said  bill  of  sale,  it  was  understood  and  agreed 
by  the  complainant  that  all  his  claims  on  said  boat  or  her 
owners  were  transferred  to  said  Walker. 

Upon  a  hearing  of  the  case  upon  bill,  answers  and  depo- 
sitions, the  Court  decreed  that  the  defendants,  Frink,  Walk- 
er, Fowler  and  Bingham,  were  the  owners  of  one  half  of  the 
boat,  Garret  of  one  fourth,  and  the  complainant  of  the  other 
fourth,  from  the  time  complainant  purchased  till  his  sale  to 
Walker,  and  directed  it  to  be  referred  to  a  Special  Commis- 
missioner  or  Master  to  take  and  state  an  account  between 
the  parties. 

The  only  evidence  before  the  Master  in  reference  to  the 
state  of  the  accounts  between  the  parties,  was  the  account 
books  of  the  boat,  which  showed  upon  their  face  that  the  ac- 
count of  A.  S.  Cole  was  balanced,  but  the  last  item  upon  the 
debtor  side  of  the  account,  as  well  as  several  other  items 
both  upon  the  debtor  and  credit  side,  were  proved  to  be  in 
the  handwriting  of  Walker.     The  last  item  upon  the  debtor 
side  was  as  follows  :  '^June  2,  1840.     Bal.  advances  by  A. 
S.  Cole,  assigned  to  M.  O.  Walker,  $1775-36."     The  Mas- 
ter in  stating  the  account  between  the  parties,  rejected  this 
last  item,  though  he  admitted  all  the  other  items  in  Walker's 
handwriting  immediately  preceding,  amounting    upon   the 
debtor  side  to  $397-43,  and  upon  the  credit  side  to  $50219. 
The  Master,  in  his  report,  stated  that  he  had  not  taken  into 
consideration  the  last  itemi  said  to  be  in  Walker's  handwri- 
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ting,  <^not  supposing  the  fact  of  the  assignment  of  said  bal* 
ance  of  account  due  Cole  to  said  Walker  to  have  been 
referred  to  him  to  ascertain."  The  defendants  appeared 
before  the  Master  and  excepted  to  his  report,  because  he 
omitted  the  item  of  $1776*36,  in  stating  the  account  between 
the  parties,  but  the  exception  was  disallowed  by  the  Master, 
and  his  report  subsequently  approved  by  the  Court,  and  a 
decree  entered  requiring  defendants  joinify' to  pay  com- 
plainant the  sum  of  $2366-38,  being  thi^ee  fourths  the  amoui^t 
advanced  by  Cole,  and  interest  at  twelve  per  cent.,  and  also, 
lliree  fourths  the  amount  due  from  the  boat  for  his  services 
as  captain. 

The  decree  is  manifestly  erroneous  in  being  entered 
against  the  defendants  jointly.  The  defendants  being  joint 
owners,  were  severally  liable,  if  at  all,  to  the  extent  of  their 
interests,  and  no  further;  and  a  joint  decree  against  all^ 
when  their  interests  were  different,  was  clearly  wrong;  but 
the  decree  could,  and  would  be  modified  in  this  respect,  if 
it  were  otherwise  correct. 

The  main  questions  arising  in  the  case  are,  whether  the 
deed  of  sale  from  Cole  to  Walker  carried  with  it  all  the 
claims  of  Cole  against  the  boat  and  its  owners,  and  whether 
the  Court  did  right  in  rejecting  the  entry  upon  the  books  of 
the  boat  which  showed  an  assignment  on  the  same  day  the 
deed  of  sale  bears  date,  of  Cole's  advances  on  account  of 
said  boat  to  Walker. 

In  determining  the  first  of  these  questions,  it  becomes  im- 
portant to  look  at  the  situation  of  the  parties,  and  the  whole 
transaction  between  them,  in  order  to  ascertain  their  inten- 
tion, which  it  is  always  the  duty  of  a  Court  of  Equity,  if 
possible,  to  ascertain  and  carry  out. 

The  deed  of  sale  from  Cole  to  Walker  is  to  be  read,  by 
the  light  of  surrounding  circumstances,  in  order  more  per^ 
fectly  to  understand  the  intent  and  meaning  of  the  parties. 
1  Greenl.  Ev.  §  277;  1  Barb.  Sup.  Court  R.  636.  What  are 
those  circumstances  ?  According  to  the  allegations  of  the 
bill,  the  repairs  and  expenses  of  the  boat,  during  the  short 
time  Cole  was  interested  in  her,  exceeded  the  receipts  by 
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about  $3173.  Is  it  reasonable  to  suppose  that  Walker,  one 
of  the  joint  owners,  and  with  a  full  knowledge  of  the  busi- 
ness and  condition  of  the  boat,  would  have  agreed  to  pay 
Cole  a  profit  of  «t500  for  his  one-fourth  interest  in  her,  when, 
during  the  short  space  of  four  months  and  ten  days,  the  loss 
upon  that  interest  had  been  near  $800.  There  is  no  evi- 
dence to  show  that  Cole  sold  his  interest  for  $500;  on  the 
contrary  he  acknowledges  the  receipt  of  $1600  in  his  deed 
of  sale  to  Walker,  and  he  gives  no  satisfactory  reason  for 
the  surrender  of  the  thousand  dollar  note  in  his  bill  of  com- 
plaint. So  far  as  can  be  gathered  from  the  bill,  complain- 
ant got  up  his  note  without  any  consideration  whatever.  It 
simply  alleges  that  at  the  time  of  the  sale  to  Walker,  the 
note  was  surrendered  up  to  be  canceled,  but  why,  or  in 
consideration  of  what,  is  not  shown.  We  take  it,  therefore, 
for  granted,  and  such  is  the  proof  made  by  the  bill  of  sale 
itself,  that  Walker  gave  Cole  $1600  for  something,  and  if  it 
was  only  for  Cole's  interest  in  the  boat,  it  was  $600  more 
than  it  cost  him,  and  if  Cole  still  retained  all  his  claims 
against  the  boat.  Walker  was  assuming  not  only  to  pay 
$1500  for  Cole's  interest,  but  he  was  becoming  liable  also 
for  Cole's  proportion  of  the  debts  owing  by  the  boat  at  that 
time,  exclusive  of  what  was  coming  to  Cole  himself;  for  it 
will  be  observed,  that  the  bill  shows  the  boat  to  have  been 
in  debt  independent  of  what  was  coming  to  Cole,  some 
$1500;  one-fourth  of  which  was  of  course  properly  charge- 
able to  Cole's  interest,  yet  he  makes  no  offer  to  pay  his  propor- 
tion of  this  loss.  While  he  seeks  to  collect  from  the  other  own- 
ers their  full  proportion  of  the  amount  of  the  claims  due  to 
himself,  he  makes  no  offer  to  share  with  them  in  paying  the 
other  debts  which  the  boat  at  the  time  owed,  and  the  infer- 
ence is  irresistible,  as  hcf  makes  no  complaint  of  those  debts, 
that  he  has  never  been  troubled  about  them,  and  that  they 
have  been  discharged  by  the  other  owners  of  the  boat,  nei- 
ther Walker  or  Cole  supposing  that  the  latter  was  liable  to 
any  debts  after  the  sale  to  Walker.  If  the  decree  be  per- 
mitted to  stand,  Cole  has  not  only  sold  his  interest  in  an  old 
steam  boat  at  an  advance  of  $600,  but  he  hai  also  saved 
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$376,  his  proportion  of  the  debts  due  from  the  boat  to  per- 
sons other  than  himself. 

Would  a  business  man  like  Walker  is  shown  to  have  been 
be  likely  to  make  such  a  contract  ?  If  so,  there  must  be 
some  magic  about  deriving  profits  from  an  old  worn  out 
steam  boat/that  we  cannot  appreciate,  and  particularly  when 
such  boat  had  just  previously  been  running  her  owners 
largely  in  debt.  It  is  tiue  that  Cole  suffers  a  loss  by  as- 
signing his  whole  interest  in  the  boat  and  claims  upon  her 
for  $1500,  but  the  loss  is  very  little  more  than  his  propor- 
tion of  the  losses  of  the  boat  at  that  time.  He  complains  in 
his  bill  of  the  unsoundness  of  the  boat,  and  was  evidently 
anxious  to  dispose  of  his  interest  in  her,  as  is  manifest  from  the 
fact  that  he  agreed  to  act  as  captain  after  the  sale  for  one-half 
what  was  allowed  him  while  interested  in  the  boat.  The 
whole  transaction  shows  that  Cole  was  dissatisfied,  and 
it  is  not  unreasonable  to  suppose  that  he  was  iXrilling  to  pay 
something  more  than  his  proportion  of  the  losses  at  that  time 
for  the  ^ke  of  getting  out  of  a  losing  concern,  while  it 
would  be  very  unreasonable  to  suppose  that  Walker,  who 
bad  already  lost  largely  upon  his  own  interest,  would  give 
Cole  an  advance  of  $600  for  his  interest,  for  the  sake  of 
sharing  more  largely  in  future  losses. 

We  come  now  to  consider  of  the  deed  of  transfer  from  Cole 
to  Walker,  for  unless,  by  a  fair  construction  of  the  instru- 
ment itself  in  connection  with  surrounding  circumstances, 
we  can  see  that  Cole  intended  to  transfer  to  Walker  his 
claim  for  services  and  advances,  he  is  still  entitled  to  claim 
them.  ' 

By  the  terms  of  the  deed,  bearing  date  June  2, 1840,  Cole, 
in  consideration  of  $1500,  did  ^^grant,  bargain,  sell  and  con- 
vey unto  the  said  Walker,  all  his  right,  title,  claim,  interest 
and  demand  of  whatever  nature  or  kind,  in  and  to  the  steam 
boat  Frontier,  the  same  being  one-fourth  part  thereof,"  *  ♦ 
^Hogether  with  the  furniture,  rigging  and  ntores,  and  dilso 
the  books  (if  said  booty  debts  due,  claims,  choses  in  action, 
with  authority  to  use  the  name  of  said  Cole  in  the  collection 
of  the  same  if  necessary,"  and  the  said  Cole  agreed  to  "war- 
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rant  and  defend  the  claim  or  interest  of  said  boat  to  be  free 
from  the  claim  of  himself,  and  that  he  (would)  will  not  do 
any  act  or  thing  whereby  said  interest  (might)  may  be  pre- 
judiced pr  hindered  of  or  from  said  Walker."  The  only 
evidence  before  the  Master  to  show  an  indebtedness  from 
the  defendants  to  Cole,  was  the  account  book  of  the  boat, 
upon  which  book  the  account  of  Cole  was  balanced,  and  it 
was  only  by  rejecting  the  last  entry  upon  that  account,  pur- 
porting to  have  been  made  on  the  same  day  the  deed  of  sale 
bears  date,  that  the  Master  found  a  balance  in  Cole's  favor. 
By  the  very  terms  of  the  deed  to  Walker,  Cole  had  ex- 
pressly sold  and  conveyed  to  him  the  becks  of  the  bocU^ 
which  contained  Cole's  account  against  the  boat,  and  the 
only  evidence  which  he  had  of  its  existence.  It  cannot  be 
questioned  that  this  sale  of  the  books  carried  with  it  Cole's 
interest  in  all  debts  due  upon  those  books,  jointly  to  himself 
and  the  othe/  owners  of  the  boat,  and  why  should  it  not  em- 
brace a  claim  coming  to  him  individually,  as  well  as  those 
in  which  he  had  but  an  individual  interest?  Th»  king«age 
is  unqualified,  and  may  without  any  violence  b#  construed 
to  include  his  individual  as  well  as  his  interest  in  the  joint 
accounts. 

Before  the  sale  to  Walker,  Cole  had  a  lien  up#n  the  boat 
for  his  advances;  this  he  undoubtedly  abandoned  when  he 
covenanted  that  the  interest  he  sold  to  Walker  was  free  from 
the  claims  of  himself,  and  that  he  would  do  no  act  whereby 
said  interest  might  be  prejudiced,  but  then  it  is  insisted 
that  the  claim  itself  still  exists  in  the  hands  of  Cole  against 
the  other  owners  of  the  boat  individually  for  thefr  respective 
proportions  thereof.  We  think  not,  but  that  it  was  the  in- 
tention of  the  parties  to  the  deed  of  sale,  as  manifested  by 
all  the  circumstances  surrounding  the  transaction,  taken 
in  connection  with  the  terms  of  the  deed  itself,  to  transfer  to 
Walker  not  only  Cole's  interest  in  the  boat,  but  also  all  his 
claims  upon  her  whatever,  for  advances  or  otherwise.  We 
are  further  fortified  in  this  opinion  by  the  fact  that  the  ac- 
count of  Cole  upon  the  books  purports  to  have  been  assign- 
ed to  Walker,  contemporaneously  with  the  execution  of  the 
deed  of  sale.    Cole  called  for  the  books,  and  made  them  ev- 
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idence,  and  no  circumstance  is  shown  to  discredit  this  item 
of  the  account  more  than  any  other  that  was  in  Walker's 
handwriting,  and  yet  all  the  other  entries  made  by  Walker 
were  admitted  in  stating  the  account  between  the  parties, 
while  this  alone  was  rejected.  The  reason  and  propriety  of 
this  distinction  we  cannot  perceive.  The  books  of  the  boat 
were  as  much  evidence  for  the  defendants  as  against  them. 
The  complainant  called  for  and  introduced  the  books  in  ev- 
dence,  and  he  was  bound  to  admit  those  items  which  made 
against  as  well  as  those  which  operated  m  his  favor,  unless 
he  could  show  that  the  items  to  his  prejudice  had  been  im- 
properly inserted.  This  he  did  not  do,  and,  unexplained  by 
evidence,  the  reasonable  presumption  is,  that  the  parties  had 
the  books  before  them  at  the  time  of  the  transfer  to  Walker ; 
that  the  last  entry  upon  Cole's  account  was  made  contempo- 
raneously with  the  execution  of  the  deed  of  sale,  and,  there- 
fore, should  have  been  taken  into  consideration  in  stating  the 
account  between  the  parties. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  bill 
dismissed  at  the  costs  of  the  appellee. 

Decree  reversed* 


Newton  D.  Strong  ei  aLj  appellants,  v.  Lewis  J.  Clawsov, 

appellee. 

Appeal  from  Madison. 

A  Court  of  Equity  has  jurisdiction  in  the  adjustment  of  unsettled  accounts  be- 
tween partners. 
Bankrupts,  who  by  their  discharge  have  been  divested  of  all  liability,  or  inter- 
.^   est  in  the  subject  matter  of  a  suit,  are  competent  witnesses  in  such  suit 
It  is  a  well  settled  principle,  that  by  a  decree  of  bankruptcy,  the  assignee  succeeds 
immediately  to  all  the  rights  and  interest  of  the  bankrupt  to  precisely  the 
same  extent  that  the  bankrupt  himself  had,  subject  to  and  affected  by,  all 
the  equities,  liens  and  incumbrances  existing  against  them  in  the  hands  of 
the  bankrupt.    The  same  rule  applies  to  the  pui chaser  at  an  assignee's  sale 
of  the  bankrupt's  effects. 

Bill  in  Chancery,  &c.  in  the  Madison  Circuit  Court, 
filed  by  the  appellants  against  the  appellee. 
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^he  bill  averred  that  John  Sigerson  and  Enos  H.  Harrison, 
of  the  firm  of  Sigerson  &  Harrison  and  the  appellee  became 
partners  for  the  purchase  and  shipment  of  com,  oats  and 
flour,  and  accordingly  made  purchases  and  shipments  of 
those  articles  to  Wallace  Sigerson,  of  New  Orleans ;  that 
the  consignee  remitted  the  net  proceeds  of  the  sales ;  that 
the  appellee  was  interested  in  one  third,  and  Sigerson  & 
Harrison  in  two  thirds,  in  the  profit  and  loss  of  the  shipments ; 
that  there  was  a  loss  on  the  corn  and  oats  of  «t607*0A,  and 
on  the  whole  shipment,  of  $670*76,  which  was  paid  by  Sig- 
erson &  Harrison  solely ;  that  the  appellee  was  duly  notified 
of  such  loss  and  requested  to  pay  his  proportion,  which  he 
refused  to  do,  and  the  claim  was  placed  in  the  hands  of  the 
appellants  for  collection ;  that  Sigerson  &  Harrison,  being  at 
that  time  indebted  to  the  appellants  for  legal  services  in  the 
sum  of  $120,  assigned  their  claim  against  the  appellee  to 
secure  their  indebtedness  and  expenses  of  collection,  the 
balance  to  be  paid  over  to  them ;  that  Sigerson  &  Harrison 
subsequently  became  bankrupts,  and  that  their  residuary 
interest  in  said  claim  coming  to  the  hands  of  the  assignee 
in  bankruptcy,  he  offered  the  same  at  public  sale  subject 
to  the  appellants'  claim,  and  the  appellee,  who  had  previous 
notice  of  such  claim,  became  the  purchaser  at  six  and  one 
fourth  cents.     The  claim  against  the  appellee  was  $190-26. 

Appellants  prayed  that  Clawson  be  decreed  to  pay  them 
the  aforesaid  sum  of  $120,  and  a  reasonable  amount  for  ex* 
penses  of  collecting  said  claim,  &c. 

The  depositions  of  Sigerson  &  Harrison,  among  others, 
were  read  in  evidence  on  the  hearing  at  the  August  term, 
1847,  the  Hon.  Gustavus  P.  Koemer  presiding,  when  the 
bill  was  dismissed. 

The  allegations  of  the  bill  were  substantially  proved,  and 
the  leading  facts  are  briefly  adverted  to  in  the  Opinion  of 
this  Court. 

H.  W.  Billings  Sr  L,  Parsonsy  Jr.  for  the  appellants. 

1.  An  assignee  in  bankruptcy  succeeds  to  all  the  effects 
of  the  bankrupt  and  takes  subject  to  all  liens  and  incumbran* 
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ces   existing   against   them  in  the  hands  of  the  bankrupt. 
T4Mkoit  V.  Dudley  J  4  Scam.  435,  and  cases  there  cited. 

2.  The  purchaser  at  a  bankrupt  sale  of  a  chose  in  action, 
takes  subject  to  all  equities  it  was  subject  to  in  the  hands 
of  the  bankrupt,  and  the  doctrine  of  caveat  emptor  applies 
in  full  force.  Murray  v.  Lylburn^  2  Johns.  Ch.  R.  443-4 ; 
MUford  V.  Mltford^  6  Veaey,  100 ;  1  Atkins,  162 ;  Clason 
y.MorriSf  10  Johns.  439 ;  England  v.  Clarky  4  Scam.  489 ; 
expBrie  Herbert,  13  Vesey,  187  ;  IVebster  v.  fVise^  1  Paige, 
320;  Hawley  v.  Cranmer^  4  Cowen,  718. 

3.  This  suit  was  properly  brought  in  Chancery.  The 
remedy  of  one  partner  against  another,  when  no  balance  has 
been  struck,  is  in  Equity  and  not  in  Law.  Kennedy  v. 
M^Fadon^  3  Har.  &  Johns.  197  ;  Harly  v.  Cram,' 4  Cowen, 
7 19 ;  Southgaie  v.  Monlague^  1  Paige,  41.  Partnership  trans- 
actions form  a  special  branch  of  Chancery  jurisdiction.  1 
Story's  £q.  §  663,  &c. ;  McLanahan  v.  Elery^  3  Mason, 
269  ;  and  2  Barb.  Dig.  356-7 ;  Duncan  y.  Lyon^  3  Johns. 
Ch.  R.  360. 

4.  It  is  too  late  to  object  to  the  testimony  of  Sigerson 
and  Harrison  at  the  hearing.  Toiim  v.  JSTeedham^  3  Paige, 
551-2 ;  JVeviUe  v.  Demint,  1  Green's.  Cb.  R.  44;  4  Barb.  & 
Harr.  Dig.  736,' §  7,  &c. 

fP.  Martin^  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  Although  the  want  of  jurisdiction  was  earn- 
estly pressed  by.  counsel,  yet  it  seems  to  us  that  of  all 
others,  this  bill  states  a  case  peculiarly  within  the  jurisdic- 
tion of  a  Court  of  Equity.  The  complainants  are  the  as- 
signees of  an  account  as  collateral  security  for  a  pre-existing 
debt,  of  two  members  of  a  special  partnership,  against  a 
third  for  the  defendant's  propo!rtion  of  losses,  sustained  in 
the  adventure,  and  paid  by  the  other  two,  and  the 'assignors 
have  become  bankrupt  sinca  the  assignment,  and  their  resid- 
uary interest  in  the  account,  amounting  to  $70*26,  sold  by 
the  assignee  in  bankruptcy,  and  bid  in  by  the  defendant  him- 


DECEMBER  TERM  1848.  349 

— ■ — — ■  .... 

Strong  etaLt^  Clawson. 

self.  As  one  of  the  objects  of  the  bill  is  to  adjust  an  onset* 
tied  account  among  partners,  the  jurisdiction  of  a  Court  of 
Equity  is  undoubted.  As  the  complainants  are  seeking  to 
enforce  an  equitable  interest  in  the  account,  which  a  Court 
of  Law  would  not  recognize,  they  are  driven  to  a  Court  of 
Chancery  for  redress.  And  then,  again,  the  defendant  be- 
came the  purchaser  at  a  sale  which  conveyed  the  legal 
title  of  a  residuary  interest  in  an  account  against  himself. 
In  this  Court  alone  could  the  complainants  enforce  their 
rights. 

Nor  were  Sigerson  &  Harrison  incompetent  witnesses 
as  was  argued  for  the  defendant.  By  their  discharge  in 
bankruptcy,  their  liability  to  the  complainants  ceased,  and  it 
was  no  interest  to  them  whether  anything  should  be  recov- 
ered from  the  defendants  or  not.  Admitting  that  they  did 
not  schedule  Strong  &  Hall's  debt,  it  was  still  extinguished 
by  their  discharge,  unless  it  was  fraudulently  omitted,  which 
is  not  established  by  the  evidence. 

But  it  was  insisted  that  the  defendant  was  abonajide  pur- 
chaser of  this  demand  at  the  assignee's  sale.  But  this  is  not 
so.  Admitting  that  he  had  no  notice  of  the  complainant's 
interest  in  the  demand,  still  he  took  it  subject  to  all  the  equi- 
ties existing  against  it  in  the  hands  of  the  bankrupts. 
This  question  was  fully  settled  by  this  Court  in  the  case  of 
TakoU  V.  Dudley i  4  Scam.  427,  and  it  is  unnecessary  to  re- 
view the  authorities  again.  In  that  case,  this  Court  said  : 
*<I  take  it  to  be  a  well  settled  principle  of  law,  that  by  a  de- 
cree of  bankruptcy,  the  assignee  succeeds  immediately  to 
all  the  rights  and  interests  of  the  bankrupt  to  just  the  same 
extent  that  the  bankrupt  himself  had,  subject  to  and  affected 
by  all  the  equities,  liens  and  incumbrances  existing  against 
them  in  the  hands  of  the  bankrupt,"  and  the  same  rule  ap- 
plies to  the  purchaser  at  the  bankrupt  sale,  as  will  be  found 
by  an  examination  of  the  cases  referred  to  and  relied  upon 
by  the  Court  in  that  case. 

The  defendant  admits  that  he  was  interested  in  the  ship- 
ment of  corn,  but  denies  his  connection  with  the  operation 
in  oats  and  flour.    The  allegations  of  the  bill  are,  however, 
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sustained  by  Sigerson  &  Harrison.  Tbej  both  state  dearly 
and  unequivocally,  that  Clawson  was  interested  with  them 
io  the  amount  of  one  third  in  all  those  shipments,  and  that 
by  their  copartnership  agreement,  hie  was  to  share  one  third 
of  the  profits,  and  to  sustain  000  third  of  the  losses.  The 
evidence  also  shows  that  the  losses  sustained  amounted  to 
$670*76,  which  were  borne  by  Sigerson  &  Harrison,  Claw- 
son's  proportion  of  which  was  $190*26.  The  evidence  of 
all  this  is  so  clear  that  it  is  unnecessary  to  set  it  out  partic- 
ularly. This  account  Harrison  swears  he  assigned  to  the 
complainants  to  pay  a  debt  due  to  them  from  Sigerson  &  Har- 
rison, the  amount  of  which,  however,  he  does  not  recollect, 
nor  do  we  find  it  sufficiently  ascertained  in  any  other  part  of 
the  record.  As  the  complainants  clearly  show  themselves 
entitled  *to  relief,  the  decree  of  the  Circuit  Court  must  be 
reversed,  with  costs;  but  as  the  amount  to  which  they  are 
entitled  is  not  shown,  the  record  will  have  to  be  remanded, 
with  directions  to  the  Circuit  Court  to  refer  it  to' a  Master, 
to  ascertain  and  report  the  amount  of  the  debt  due  from  Sig- 
erson &  Harrison  to  the  complainants,  to  secure  which  this 
account  was  assigned,  and  upon  the  coming  in  and  confirma- 
tion of  |he  report,  to  enter  a  decree  thereon  in  favor  of  the 
complainants  against  Clawson  for  the  amount. 

Decret  reversed. 
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The  Peoplb   of  the   State   of  Illinois,  appellants,  v.    ^^.  ^\ 
The  City  of  St.  Louis  et  al.,  appellees.  \St~W\ 


•Appeal  from  Si.  Clair. 

The  State  of  IlliDois,  as  a  political  corporation^  has  a  right  to  institute  a  suit  in 
any  of  its  Courts^  whether  it  be  required  by  its  pecuDiary  interests,  or  the 
g;eneral  public  welfare  demand  it  If  the  subject  of  the  suit  be  local,  the 
suit  must  be  commenced  in  the  county  of  its  locality,  unless  the  Legislature 
has  specially  authorized  it  to  be  commenced  elsewhere. 

,  A  Court  of  Chancery  mpy  grant  pipventive  as  well  as  remedial  relief,  and  this 
may  be  done  where  the  act  threat^ed  would  be  punishable  under  the  criminal 
laws  as  a  nuisance. 

The  Mississippi  river  is  a  navigable  stream,  declared  to  be  so,  and  recognized  as 
such  by  numerous  treaties  and  many  public  laws. 

The  several  States  bordering  t>n  the  Mississippi  river  may  change  its  current,  or 
even  fill  up  some  of  its  navigable  channels,  whenever  they  find  it  necessary 
to  their  own  well  being,  taking  care  that  they  leave  a  free  navigation  to  tboee 
who  have  a  right  to  navigate  it. 

Individuals  Biay  make  any  erections  on  their  own  land  which  do  not  infringe 
upon  the  public  easement }  but  they  have  no  right  to  erect  a  nuisance  in  the 
highway.  It  is  not  for  them,  but  the  State,  to  judge  whether  the  whole  of  a 
public  highway  is  necessary  for  the  public  accommodation. 

The  eastern  channel  of  the  Mississippi  river  between  Bloody  Island  and  the 
main  land  is,  in  fact,  and  within  the  meaning  of  the  law,  navigable,  and  a  part 
of  the  common  highway,  and  cannot,  therefore,  be  obstructed. 

It  is  not  every  purpresture  that  amounts  to  a  nuisance,  and  if  it  does  not,  when 
the  interposition  of  a  Court  of  Equity  is  invoked,  it  will  take  upon  itself  to  in* 
quire  whether  the  interests  of  the  State  would  be  promoted  by  its  interference, 
and  if  they  would  not,  the  Court  would  refuse  its  aid.  But  if  the  purpresture 
do  amount  to  a  nuisance,  then  the  Court  cannot  inquire  how  the  public  go«d 
may  be  affected,  but  WiU  interpose,  and  abate  the  nuisance. 

Bill  in  Chancery   for  an   injunction,   &c.,  in  the  St. 
Clair  Circuit  Court,  filed  by  the  appellants  against  the  ap- 
pellees, ftod  heard  before  the  Hon.  Gustavus  P.  Koerner,  at 
the  September  term,  1848. 
The  bill  set  forth,  in  substance,  the  following  facts,  to  wit: 
1.    That  the  city  of  St  Louis,  a  public  corporation  situ; 
ated  IB  the  State  of  Missouri,  through  her  agents  and  Henry 
J.  Hall,  James  Conran,  Anthony  Bennet  and  John  SchreU 
ber,  who  are  also  made  defendants  to  the  bill  together  with 
divers  and  sundry  persons  to  the  orators  unknown,  on  the 
IStb  day  of  June,  1848,  and  from  that  time  up  to  i\m  uppll* 
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cation,  in  the  county  of  St.  Clair  and  State  of  Illinois^  depos- 
ited large  quantities  of  rock  and  stone  in  the  eastern  channel 
of  the  Mississippi,  between  Bloody  Island  and  the  eastern 
bank  of  said  river. 

2.  That  the  depositing  of  said  rock,  &c.,  was  seriously 
injuring  and  irremediably  destroying  the  naVigation  of  said 
eastern  channel  of  said  river  within  said  county,  &c ,  and 
that,  if  continued,  would  entirely  destroy  the  navigation  of 
said  eastern  channel. 

3.  That  defendants  were  endeavoring  to  build  a  rocky 
road  across  the  entire  eastern  channel  of  said  river,  in 
said  county,  &c. 

4.  That  said  river  is  a  public  highway  and  so  declared, 
&c.,  and  ever  to  be  kept  open  for  the  use  of  the  people,  &c. 

6.  That  said  eastern  channel  is  navigable  for  steam  boats, 
flat  boats  and  barges,  and  that  the  free  and  uninterrupted 
navigation  of  said  river  is  valuable  beyond  all  possible  cal- 
culation to  the  orators,  and  that  the  obstruption  thereof  is 
injurious  to  the  orators  in  a  larger  sum  than  can  be  calcula- 
ted, and  that  the  deposit  of  rock  hereinbefore  set  forth  is  an 
obstruction  to  the  free  use  of  said  channel  in  said  county, 
&c.,  and  if  permitted  to  be  continued  would  irremediably 
destroy  that  part  of  said  channel,  in,  &c.y  (as  before  des« 
cribed.) 

6.  That  defendants  were  attempting  by  said  obstruction 
to  turn  the  entire  channel  of  the  Mississippi  river  into  the 
western  channel  of  said  river,  on  the  western  side  of  Bloody 
Island;  that  the  work  is  impracticable,  and,  if  completed, 
would  cause  large  portions  of  the  Illinois  shore  in  said  coun- 
ty to  fall  in,  and  shoals  and  sand  bars  to  be  formed  where 
the  channel  now  runs,  and  make  said  channel,  now  safe  and 
navigable,  unsafe  and  dangerous,  and  injure  the  orators. 

7.  That  the  orators  have  the  sole  right  to  regulate  roads 
within  the  limits  of  the  State  of  Illinois;  and  the  defendants 
were  attempting  to  build  and  regulate  a  public  road  across 
the  navigable  eastern  channel  of  the  Mississippi  river,  in- 
fringing upon  the  rightful  jurisdiction  and  sovereignty  of  the 
orators. 

8.  That  the  county  of  St.  Clair  has  a  right  to  erect  a 
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ferry,  by  Tirtue  of  an  Act,  approved  2d  day  of  March,  A.  D., 
1839,  entitled  ^^tSn  ^ct  to  authorize  St  Clair  county  to 
establish  a  ferry  across  the  Mississippi  river ^^^  and  that  a 
portion  of  the  profits  of  fiaid  ferry  go  to  the  Stat«r  of 
Illinois. 

9.  That,  by' virtue  of  said  law,  St.  Clair  county  did  es- 
tablish said  ferry  from  a  point  in  said  county  upon  said  river, 
about  40  yards  below  where  said  defendants  were  deposit^* 
ing  said  rock,  &c.,  and  that  the  orators  have  derived  and 
are  deriving  large  profits  from  the  same,  and  that  said  prof- 
its will  increase  annually,  &c.,  and  that  if  said  obstruction 
is  continued  as  contrived  by  said  defendants,  would  entirely 
remove  the  water  of  said  river  from  the  landing  of  said  ferry 
upon  the  Illinois  shore,  and  entirely  destroy  ti^e  value  there- 
of, and  deprive  orators  of  large  sums  of  money  yearly ;  that 
said  work  is  carried  on,  &c.,  by  defendants,  their  agents,  ser- 
vants, workmen,  boatmen  and  other  persons,  acting  in  con- 
cert, whose  names  are  unknown  to  orators ;  that  the  city  of 
St.  Louis,  also  made  defendant,  was  a  public  corporation 
without  the  jurisdiction  of  this  State,  and  constituted  by  and 
in  the  State  of  Missouri,  and  was  engaged  in  and  encoura- 
ging the  deposits  of  rock,  &c.,  as  aforesaid,  by  paying  and 
promising  to  pay  those  personally  engaged  in  said  work ; 
that  said  city  of  St.  Louis,  through  her  constituted  authori- 
ties, had  passed  sundry  ordinances  from  time  to  time,  which 
are  made  a  part  of  the  bill ;  and  that  said  defendants  were 
about  to  commence  or  had  commenced  to  build  another  dam 
across  said  channel,  to  extend  from  the  head  of  Bloody 
Island  in  St.  Clair  county,  to  a  point  on  the  Illinois  shore  in 
the  county  of  Madison,  the  more  effectually  to  fiUup  and 
obstruct  said  eastern  channel,  &c.,  depriving  the  orators  of 
the  profits  of  said  ferry  and  the  use  of  said  channel. 

10.  That  the  orators  could  only  have  adequate  relief  in 
a  Court  of  Chancery ;  that  injunction  be  awarded  and  that 
upon  the  above  bill,  on  the  26th  of  June,  an  injunction  issued 
as  above  prayed  for,  which  writ  of  injunction  was  duly 
served,  &c. 

VOL.  v.  23 
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At  the  September  term,  the  City  of  St.  Louis  appeared 
and  filed  a  demurrer  to  the  bill  as  follows,  to  wit : 

1 .  That  complainants  have  not  by  the  bill  made  such  a  case 
as  entitles  them,  in  a  Court  of  Equity,  to  any  discovery  or 
relief  from  or  againdi  the  City  of  St.  Louis,  touching  the 
matters,  &c. 

2.  That  the  Circuit  Court  in  and  for  the  co  unty  of  San- 
gamon, State  of  Illinois,  and  not  the  said  St.  Clair  Circuit 
Court,  had  jurisdiction  of  the  several  matters  contained  in 
the  said  biU. 

3.  That  the  Circuit  Court  in  and  for  the  county  of  St. 
Louis  end  State  of  Missouri,  and  not  the  said  St.  Clair  Cir- 
cuit Court  hath  jurisdiction  of  all  the  matters  set  forth 
and  alleged  in  the  said  bill. 

4.  That  the  city  of  St.  Louis  is  improperly  joined  in  the 
said  bill  as  defendant  with  John  Schreiber  and  others,  where- 
fore, &c. 

John  Schreiber,  one  of  the  defendants,  pleaded,  that  he  is 
a  resident  of  the  State  of  Missouri,  and  was  at  the  time  the 
bill  was  filed,  and  never  resided  in  the  county  of  St.  Clair 
and  State  of  Illinois  ;  nor  was  he  ever  found  in  said  county 
of  St.  Clair  and  State  of  Illinois. 

The  other  defendants,  Henry  J.  Hall,  Anthony  Bennett  and 
Barnes  Conran  filed  answers  which  set  forth,  in  substance, 
the  foUowing,  to  wit :  they  denied  that  at  or  before  filing 
said  bill  of  complaint  they  had  been  engaged  in  depositing 
rock,  &c.,  in  the  eastern  channel  of  the  Mississippi  river; 
and  admitted  that  the  Mississippi  river  forms  the  boundary- 
line  between  the  States  of  Illinois  and  Missouri,  and  had  been, 
and  then  was  a  public  highway,  open  to  the  free  use,  &c. ; 
but  denied  that  the  waters  between  Bloody  Island  and  the 
Illinois  shore,  were  then  or  had  been  considered  the  ordina- 
ry navigable  waters  of  said  river,  but  that  the  ordinary  nav- 
igable portion  of  said  river  in  the  vicinity  of  Bloody  Islaiul 
was  on  the  west  side  of  said  island  ;  and  denied  that  the  fill- 
ing up  of  the  waters  on  the  east  side  of  said  island,  would 
destroy  any  channel  of  the  said  river ;  and  alleged  that  the 
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filling  up  of  said  eastern  channel  would  be  of  incalculable 

advantage  to  the  people  of  the  State  of  Illinois,  and  would 

improve  the  navigation  of  said  river;  admitted  that  the  City 

of  St.  Louis  was  a  public  corporation,  &C.9  and  alleged 

that  the  Legislature  of  Missouri  authoriized  the  prosecution  of 

said  works.     That  the  said  City  had  passed  ordinances,  ai^ 

that  by  the  aforesaid  authority  and  that  of  the  United  States,  ^ 

they  commenced  a  stony  dyke  from  Venice  on  the  Illinois  • 

shore,  running  down  said  shore  towards  the  head  of  Bloody 

Island,  in  order  to  produce  a  deflection  of  the  water  in  said 

river.     That  in  order  to  secure  the  said  work,  a  cross  dyke 

had  also  been  commenced  from  the  Illinois  shore  to  Bloody 

Island  in  St.  Clair  county;  and  averred  that  Bloody  Island 

and  the  land  on  the  Illinois  shcfre,  for  at  least  a  half  mile 

above  and  below  said  cross   dyke,  belonged  to  individuals, 

who  granted  to  the  City  of  St.  Louis  express  permission  to 

construct  said  cross  dyke.     And  that  the  City  of  St.  Louis, 

in  order  to  construct  said  works  upon  the  plan  mentioned, 

entered   into    contracts   with   these    defendants   and  John 

Schreiber   co-defendant;  admitted  that  the  county  of  St. 

Clair  did  establish  a  ferry  according  to  law,  &c;  but  denied 

that  the  complainants  have  any  interest  in  said  ferry,  and 

averred  that  it  is  the  exclusive  property  and  right  of  St. 

Clair  county,  and  denied  having  attempted  to  build  a  rocky 

road,  &c.,  and  infringe  upon  the  rightful  sovereignty  of  said 

complainants. 

Afterwards  the  following  state  of  facts  was  agreed  upon, 
to  wit :  That,  at  the  time  of  filing  said  bill,  said  defendants. 
Hall,  Conran  and  Bennett,  were  about  to  deposit  stone  in  the 
Mississippi  river,  with  the  intention  of  constructing  a  dyke 
from  Venice,  on  the  Illinois  shore,  to  the  head  of  Bloody 
Island;  that  for  the  purpose  of  showing  that  said  dyke  wai 
tlie  same  projected  and  in  part  constructed  by  the  United 
States,  for  the  years  1838,  1839  and  1840,  the  said  parties 
might  refer  to  any  correspondence  with  any  of  the  officers 
of^he  General  Government  or  oflScial  documents;  that  the 
-  City  of  St.  Louis,  through  the  said  defendants,  was,  at  the 
time  of  filing  said  bill,  about  to  continue  and  complete  the 
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construction  of  said  dyke  by  depositing  stone  in  the  water 
as  above  stated;  that  the  work  was  to  be  done  by  said  de- 
fendants under  the  direction  of  ao  agent  of  the  City  of  St. 
Louis,  in  pursuance  of  ordinance,  &c.;  that  the  said  dyke 
was  and  is  designed  to  deflect  tlie  main  body  of  the  water 
hi  the  Mississippi  river  towards  the  western  side  of  Bloody 
Island;  that  it  was  the  intention  of  said  defendants  to  raise 
said  dykes  to  a  height  of  four  or  five  feet  above  low  water 
mark;  that  a  direct  line  from  the  Illinois  shore  to 
Bloody  Island  if  about  260  yards,  and  from  Bloody  Island  to 
the  Missouri  shore  about  850  yards  ;  that  the  usual  and 
ordinary  channel  of  the  Mississippi  is  now,  and  has  been, 
time  out  of  mind,  on  the  west  side  of  Bloody  Island,  and  re- 
garded as  the  ^sual  navigable  channel  of  the  Mississippi 
river;  and  the  said  dyke  (in  the  opinion  of  defendants, 
plaintiffs  not  admitting)  would  not  injure,  but  benefit  said 
channel. 

It  was  further  agreed  that,  in  times  of  high  water  and 
floods,  steam  boats,  barges  and  other  water  crafts,  hereto- 
fore, and  up  to  the  filing  of  complainant's  bill,  had  pass- 
ed up  and  down  on  the  eastern  side  of  Bloody  Island ; 
and  likewise  in  ordinary  stages  of  the  river  small,  water 
crafts,  such  as  steam  boats  of  light  draught,  flat  boats  and 
barges,  had  passed  up  and  down  on  the  east  side  of  said 
Island;  and  at  high  and  ordinary  stages  of  the  river,  steam 
boats,  &c.,  lie  up  or  moor  between  Bloody  Island  and  the 
Illinois  shore;  but  in  low  stages  of  the  water,  said  channel 
was  not  safe  and  was  not  used  for  purposes  of  navigation, 
but  was  used  for  the  purpose  of  mooring  vessels;  that  if  the 
said  dyke  is  made,  the  channel  between  Bloody  Island  and 
the  Illinois  shore  would  be  so  obstructed  that  steam  boats  or 
other  craft  would  be  prevented  from  passing  up  and  down 
said  channel,  except  in  high  stages  of  said  river;  that  it  was 
also  expected  that  the  making  of  said  dyke  would  have  the 
effect  to  cause  said  channel  on  the  east  side  of  Bloody  Island 
to  fill  up  with  sand  and  other  deposits  to  the  height  of  said 
dyke;  that  it  was  also  expected  that  the  making  of  said  dyke 
would  have  the  further  effect  to  cause  an  accumulation  of 
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deposit  and  sand  in  front  of  the  place  on  the  Illinois  shore, 
where  the  St.  Clair  county  ferry  boats  land,  and  such  de- 
posit would,  in  a  very  short  time  after  the  completion  of  said 
dyke,  be  so  great  that  the  said  ferry  boats  could  not  land  at 
their  usual  landing  place  during  low  water;  that  it  was  also 
expected  that  it  would  become  necessary,  in  a  very  short 
time  after  the  completion  of  said  dyke,  to  extend  said  ferry 
wharf,  &c.,  out  and  west,  say  at  least  three'  hundred  yards 
from  where  it  now  is  and  from  where  said  boats  now  landj 
and  it  might  become  necessary  to  make  said  wharf  or  land- 
ing further  down  the  river. 

It  was  further  agreed  that  Bloody  Island  and  the  land  on 
the  Illinois  shore,  from  the  northern  boundary  of  St.  Clair 
county  to  a  point  below,  between  where  the  ferry  boats  land, 
belonged  to  individuals  who,  before  the  filiog  of  said  bill, 
executed  to  the  City  of  St.  Louis  an  instrument  in  writing, 
&c.y  filed  with  the  bill. 

It  was  also  admitted  Ihat  Bloody  Island  alld  the  main  land 
from  Venice  down  to  ajid  below  the  present  landing  of  said 
ferry  boats  are  within  the  jurisdictiqn  of  the  State  of  Illi- 
nois. 

Upon  a  hearing  of  the  demurrer  of  the  City  of  St.  Louis 
and  the  plea  of  John  Schreiber,  the  Court  sustained  the 
demurrer  and  plea,  and  dismissed  the  bill  as  to  those  par-  ' 
ties ;  and  upon  a  hearing  upon  the  bill,  answer  of  Conran, 
Hall  and  Bennett,  and  agreed  state  of  facts,  the  Court  dis- 
solved the  injunction  and  dismissed  the  bill. 

P.  B.  Fovke,  for  the  appellants. 

1.  The  Mississippi  river  is  a  public  highway.  8  U.  S. 
Laws,  page  57-83 ;  laws  of  1783,  declared  by  treaty,  1  U. 
S.  Laws,  140,  1895.  The  Mississippi  is  also  secured  as  a 
public  highway  by  the  laws  of  Congress  and  the  Constitu- 
tions of  the  several  States  bordering  upon  it.  See  Consti- 
tutions of  Illinois,  Louisiana,  Missouri,  and  Mississippi ; 
Ordinance  of  1787. 

2.  The  right  of  the  public  in  a  highway  extends  to  every 
part  of  it.    Hex  v.  Russellj  6  East,  427  ;  9  Wend.  571,  607, 
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610  ;  Apgell  on  Watercourses,  213j  204.    Every  iinpediinent 
thereof  becomes  a  public  nuisance.     4  Han*.  Dig.  293-9, 
§  6 ;  G^Fallon  v.  Daggot^  4  Missouri,  343 ;  Mayor  4'  ^i- 
dermen  of  Mobile  v.  Glover,  9  Porter,  677 ;  11  Ohio,  138  ;  2 
Supplement  to  U.  S.  Dig.  462,  §  4. 

3.  The  agreed  state  of  facts  admits  the  following  inju- 
ries :  1.  obstructions  to  large  steamers  ;  2.  to  small  steam- 
ers ;  3.  to  landing  on  Illinois  shore  ;  4.  to  mooring  of  vessels 
5.  to  Ferry-  company;  6.  to  landing  of  St.  Clair  county 
ferry.  It  is  a  shipping  point  at  the  terminus  of  the  great 
western  mail  route,  and  for  produce  of  every  kind. 

4.  Will  an  injunction  lie  in  such  cases  ?  The  principle 
I  find  laid  down  by  the  authorities  is,  that  when  a  thing  ex- 
ists, the  Court  may  order  a  trial  at  Law ;  but  where  it  is  to 
be  prevented.  Equity  will  interfere.  Where  the  party  can 
be  made  to  answer  in  damages,  the  Court  may  hesitate  to 
interfere,  but  when  the  injury  is  irremediable.  Equity  will 
assert  her  jurisdiction.  4  Barb.  &  Har.  Dig. ^321,  §§  4,  8, 
9  ;  Sfaie  v.  Mayor  of  Mobile^  5  Porter,  280  ;  9  Wend.  671. 

6.  And  the  Court  will  not  refuse  to  interfere,  merely  be- 
cause it  is  a  case  of  first  impression,  if  there  is  a  wrong  suf- 
ficiently established  to  show  the  necessity  of  a  preventive 
remedy.    2  Story's  Eq.  Jur.  921-4 ;  Ibid.  §  959,  and  note. 

6.  We  contend  that  the  State  is  properly  plaintiff,  be- 
cause the  alleged  wrong  was  an  infringement  of  her  sover- 
eignty, and  she  has  jurisdiction  over  said  river  as  far  as  the 
same  is  within  her  borders,  according  to  the  most  solemn 
treaties  ever  entered  into,  and  the  laws  of  the  United 
States. 

The  Revised  Statutes  150,  §  53,  authorize  injunctions  on 
behalf  of  the  State. 

The  injury  complained  of  is  a  public  nuisance  upon  her 
property,  or  property  equitably  represented  and  held  by  herj 
and  if  permitted  to  be  continued  would  injure  a  great  navi- 
gable stream  within  her  borders,  at  a  point  within  her  bound- 
aries. 

When  this  State  was  admitted  into  the  Union  as  a  State, 
she  became  the  sovereign  power  over  all  the  territory  em- 
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braced  within  her  boundaries  for  purposes  not  expressly  re- 
served, and  not  against  the  Constitution  of  the  United  States. 
See  the  Constitution  and  boundaries  of  Illinois. 

The  obstruction  complained  of  would  destroy  the  St.  Clair 
county  ferry,  thirty  per  cent,  of  the  profits  of  which  belong 
to  complainants.    Laws  of  1838,  p.  176. 

The  State  has  an  equitable  title  in  the  soil  over  which  her 
highways-  pass,  sufficiently  good  to  enable  her  to  maintain 
actions  and  to  prevent  obstructions.  2  Smith's  Leading 
Cases,  148-9 ;  Ciii/  of  Cincinnati  v.  The  Lessees  of  White, 
6  Peters,  431 ;  State  v.  Mayor  of  Mobile^  6  Porter,  280  ; 
Cox  V.  State,  3  Blackf.  194 ;  4  Call,  441  ;  9  Porter,  601. 

It  is  a  purpresture.  See  definition  of  this  term  in  3  Tom- 
lin's  Law  Die.  189  ;  7  Comyn's  Dig.  178 ;  2  Story  Eq. 
Jur.  921. 

A  Court  of  Equity  will  interfere  to  prevent  an  infringe- 
ment or  encroachment  upon  the  rights  of  the  public,  on  in- 
formation or  bill  where  the  wrong  complained  of  is  a  pur- 
presture. Attorney  Gen.  v.  Cleaver,  18  Ves.  218  ;  2  Story's 
Eq.  Jur.  §  924  and  note ;  Mitford's  Eq.  PI.  144-5  ;  Jlttorney 
Gen.  V.  Johnson,  2  Wilson,  101-2 ;  Attorney  Gen.  v.  Forbes, 

2  Mylne  &  Craig,  129-30;  6  Paige,  559;  Hunt  v.  Mayor, 

3  do.  213;  Attorney  Gen.  v.  Cohoes  Co.,  6  do.  133. 

Any  and  all  persons  have  a  right  to  abate  nuisance  in  a  sum- 
mary way.  A  corporation  has  the  right  to  do  so.  9  Wend. 
571. 

If  the  State  can  delegate  that  power,  she  possesses  it. 
And  the  same  rule  of  law  which  authorizes  a  summary  modB 
to  abate,  will  justify  and  acknowledge  a  preventive  remedy. 

The  Court  will  not  refuse  because  it  is  a  case  of  first 
impression.  2  Story's  Eq.  Jun  921-3;  Ibid,  §  957,  and 
note. 

7.  Was  this  bill  filed  in  the  proper  Court?  it  is  regarded 
as  a  local  action.  Angell  on  Watercourses,  204, 214 ;  Rev. 
Stat.  93,  §  2. 

If  the  defendants  are  all  to  be  regarded  as  non-residents, 
then  the  State  has  a  right  to  commence  the  suit  in  any 
county.  Rev.  Stat.  93,  §  2. 
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Service  wa9  had  in  the  u^ual  way,  and  according  to  the 
Revised  Statutes,  93-4,  §  6. 

The  law  giving  the  Circuit  Court  of  Sangamon  county 
jurisdiction,  contained  on  page  149  of  the  Revised  Statutes, 
the  61st  to  the  62d  section  inclusive,  is  cumulative  and  does 
not  take  away  the  jurisdiction  from  the  other  counties*  See 
proviso  to  §  61 ;  also  §  63. 

As  to  construction  of  Statutes,  &c.  See  3  Iredell's  Eq. 
R-  471. 

8.     Was  the  City  of  St.  Louis  properly  a  party? 

The  City  demurred  to  the  merits  of  the  bill,  not  on 
the  ground  of  physical  disability,  and  consequently  ^brings 
herself  into  Court  by  so  doing.  People  of  JSTew  Jersey 
V.  The  State  of  J^ew  York^  6  Peters,  623 ;  9  N.  Hamp. 
394. 

The  construction  is,  that  nothing  shall  be  intended  to  be 
out  of  the  jurisdiction  of  a  superior  Court,  but  that  which 
specially  appears  to  be  so.  2  Scam.  269;  ib.  279. 

Every  presumption  is  to  be  made  in  favor  of  the  jurisdic- 
tion of  a  Court  of  general  jurisdiction.   Welh  v.  Mason^  4 
.  Scam.  86. 

If  there  had  been  no  statute  in  regard  to  the  matter,  the 
suit  would  have  been  properly  brought. 

The  plea  of  John  Schreiber  shows  no  personal  disability  to 

be  made  a  party  defendant  to  the  bill,  since  the  bill  charges 

his  connection  with  the  wrong  or  nuisance  enjoined,  and  it 

,wds  proper  to  make  him  a  defendant.  Mitford's  Eq.  PI. 

164-5. 

The  only  defence  is  that  they  have  the  authority  of  the 
owners  of  the  soil  upon  both  sides  of  this  channel,  &c.  2 
Supp.  U.  S.  Dig.  462,  §  4;  3  Blackf.  194;  4  Harr.  Dig. 
2938. 

And  I  again  wish  to  insist  upon  that  salutary  rule,  which 
permits  an  individual  to  resort  to  a  summary  mode  of  abating 
a  nuisance  because  of  the  tardiness  of  the  law,  will  permit 
and  justify  a  sovereign  State  in  asserting  her  rights,  and  ar- 
rest the  hand  of  the  destroyer  whilst  attempting  to  fix  upon 
her  borders  an  irremediable  injury. 
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J.  M.  Krum^  and  R.  S.  Biennerhasseit^  for  the  appellees. 

I.  The  Court  below  did  not  err  in  sustaining  the  demur- 
rer of  the  City  of  St.  Louis,  one  of  the  defendants  to  the 
complainants'  bill,  and  the  causes  of  demurrer  set  out  in  the 
record  are  sufficient  to  sustain  the  decree  of  the  Circuit 
Court.  Story's  Eq.  PI.  §  490,  544;  2  Mad.  Ch.  Pr.-287; 
1  Dan'l  Ch.  Pr.  607;  Copper's  Eq.  PL  118,  160,  163;  Rev. 
.  Stat.  149,  §§  61,  61.  The  City  of  St.  Louis  being  (as  shown 
on  the  face  of  the  bill,)  a  foreign  corporation  cannot  be  sued 
in  this  State,  in  a  case  like  this,  the  suit  not  having  relation  to 
any  property,  franchise  or  freehold.  16  Johns.  5;  5  Mass.  193; 
16  Pick.274,  512;  5  Cranch.  61;  2  W.  Black.  947;  Mitf. 
Eq.  PL  221,  222. 

IL  The  plea  of  John  Schreiber  is  a  pure  plea,  and  goes  first 
to  the  jurisdiction  of  the  St.  Clair  Circuit  Court  over  the  per- 
son of  the  defendant  pleading;  and  secondly  to  the  character 
and  right  of  the  plaintiff  to  sue  in  said  Court  in  this  suit.  2 
Dan'l  Ch.  Pr.  714;  Story's  Eq.  PL  §§  660,  665,  694,  697; 
Rev.  Stat.  §  51,  61;  Cooper's  Eq.  PL  237,  241. 

IIL  The  Court  below  did  not  err  in  finding  the  issue 
made  upon  the  Answer  of  Hall,  Conran  and  Bennett  for  said 
defendants. 

1.  Because  the  evidence  does  not  sustain  the  material 
allegations  of  the  bill; 

2.  Because  the  evidence  does  not  show  that  said  defend- 
ants either  had  obstructed  or  were  about  to  obstruct  the 
navigation  of  the  Mississippi  River; 

3.  Because  the  evidence  does  not  show  that  said  defend- 
ants either  had  created  or  were  about  to  create  a  public 
nuisance  within  the  jurisdiction  of  the  State  of  Illinois; 

4.  Because  the  evidence  does  not  show  that  the  State  of 
Illinois,  at  the  time  of  filing  said  bill,  owned  or  possessed  any 
property,  real  or  personal,  which  was  or  might  be  affected 
or  injured  by  the  works  which  said  defendants  were  about 
constructing; 

6.  Because  the  evidence  does  not  show  that  the  people 
of  Illinois  bad  any  legal  or  equitable  right  or  pecuniary  in- 
terest, which  was  or  might  be  affected  by  said  works; 
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6.  Because  the  evidence  does  not  show  that  said  defend- 
ants had  in  any  way  infringed  upon  the  Sovereignty  of  the 
State  of  IDinoisr: 

7.  Because  the  evidence  does  not  show  that  said  defend- 
ants either  had  created  or  were  about  to  create  or  erect  a 
public  nuisance  in  any  part  of  the  navigable  waters  of  the 
Mississippi  River;  and 

8.  Because  the  evidence  does  not  show  that  the  channel 
above  the  said  works  is  in  any  way  injured  or  endangered 
by  said  works. 

In  support  of  the  last  proposition,  and  of  the  decree  of  the 
Court  below,  the  following  legal  grounds  are  assumed  and 
maintained: 

1.  A  nuisance  is  defined  to  mean  some  hurt,  inconveni- 
ence, damage  or  annoyance;  and  a  nuisance  is  said  to  be 
public  when  it  annoys,  burts  or  incommodes  citizens  and  the 
public  generally; 

2.  The  evidence  does  not  support  the  allegations  of  the 
bill,  which  in  substance  alleges  the  works  complained  of,  to 
be  a  public  nuisance.     Rev.  Laws,  176,  §  134; 

3r  The  complainants'  bill  cannot  be  sustained  unless  the 
evidence  shows  that  the  defendants  either  had  in  fact  crea- 
ted, or  were  about  to  create  a  public  nuisance.  The  fears 
of  mankind,  though  reasonable,  will  not  create  a  nuisance. 
A  Court  can  only  Interfere  to  prevent  or  abate  nuisances, 
which  are  such  at  law.  2  Atk.  761;  18  Vesey,  211,  218; 
19  do.-620,  622;  d  Kent,  430,  427,  (note);  3  Black.  215, 
219;  4  do.  167;  Thatcher's  Crim.  R.  211;  2  U.  S.  Dig.  461; 
17  Johns.  195;  3  Scam.  620;  4  Paige,  229;  Story's  Eq.  PI. 
§§  41,  42,  925;  3  Dan'l  Ch.  Pr..l834,  1857;  1  Humphrey, 
524; 

4.  The  evidence  does  not  show  that  any  rights  of  prop- 
erty, either  public  or  private,  were  affected,  or  in  danger  of 
being  injured  or  affected  by  the  works  in  question,  and  un- 
less  the  evidence  shows  some  interference  with,  or  violation 
of  a  subsisting  and  tangible  right,  a  Court  of  Equity  will 
not  interfere.  It  is  a  contradiction  of  terms,  to  say  that  a 
public  nuisance  can  be  created  or  suiTered  without  violating 
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some  right)  and  the  burthen  rests  on  the  party  charging  the 
existence  of  a  public  nuisance  to  show  affirmatively  what 
right,  privilege  or  franchise  is  violated  thereby.  2  Johns. 
Ch.  R.  371;  3  do.  287;  12  Peters,  91; 

5.  Conceding,  for  the  purposes  of  this  case,  that  the  evi- 
dence does  not  show  the  defendants  guilty  of  creating  or 
suffering  what  would  be  regarded  as  a  public  nuisance,  still 
the  bill  cannot  be  sustained,  because  it  is  apparent  that  the 
complainants  have  an  adequate  and  complete  remedy  at  law. 
6  Pick.  395;  7  Johns.  Ch.  R.  315;  5  do.  101; 

.6.  Sovereignty  is  the  possession  of  the  highest  pow^r — 
uncontrolable  power,  or  supreme  dominion.  The  power  of 
the  State  of  Illinois  is  supreme  within  the  boundaries  of  the 
State  in  respect  to  certain  subjects,  and  for  certain  purposes. 
It  may  be  said,  therefore,  with  fitness  and  propriety,  that  the 
State  of  Illinois  is  a  sovereign  State,  and  that  she  possesses 
sovereignty.  But  there  are  subjects,  however,  within  the 
limits  of  the  State,  over  which  she  does  not  possess  sovereign 
or  supreme  power.  For  example,  the  public  lands,  forts, 
custom  houses,  light  houses,  and  other  property  of  the  Uni- 
ted  States,  navigable  rivers,  &c.  &c.  Over  these  the  State 
of  Illinois  does  not  possess  sovereign  power,  although  the 
subjects  are  within  her  territorial  limits.  It  may  be  said  in 
few  words,  that  the  State  of  Illinois  possesses  sovereign 
power  over  all  subjects  within  her  boundaries,  except  as  to 
such  as  the  State  of  Illinois  may  have  waived  or  abandoned 
control,  or  as  to  such  as  may  be  under  the  control  of  the 
United  States,  or  some  other  power. 

The  sovereignty  of  the  State  of  Illinois  over  the  Missis- 
sippi River  and  other  navigable  waters,  whether  exclusively 
within  the  boundaries  of  the  State  or  not,  is  a  qualified  sov- 
ereignty. In  no  sense  is  it  supreme  or  exclusive.  Every 
State  in  this  Union  has  the  same  control  as  the  State  of  Illi- 
nois over  the  navigable  rivers  within  her  boundaries.  The 
works,  therefore,  of  the  defendants  designed  as  they  are 
proved  to  be  to  deflect  the  water  to  the  west  side  of  Bloody 
Island,  do  not  infringe  upon  the  sovereignty  of  the  State  of 
Illinois. 
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E.  Keating^  for  the  appellants,  in  conclusion. 

I.  The  injury  complained  of  arose  in  St.  Clair  county 
and  there  being  no  express  restriction  of  jurisdiction,  the 
sij^bject  matter  of  the  bill  was  within  the  jurisdiction  of  the 
Court.  Rev.  Stat.  93,  §  2 ;  Angell  on  Watercourses,  159, 
213;  Beaubien  v.  Brinckerhoffy  2  Scam.  269,279;  Wells 
V.  MasoTif  4  do.  86. 

II.  The  State  is  properly  complainant,  because  the  al- 
leged wrong  was  an  infringement  of  her  sovereignty,  was  a 
public  nuisance  upon  her  property,  property  equitably  rep- 
resented and  held  by  her,  and  also,  because  if  permitted  to 
be  continued,  it  would  injure  a  great  navigable  highway 
which  was  partially  within  her  boundaries,  at  a  point  with- 
in her  boundaries,  iknd  would  also  destroy  the  St.  Clair  couaty, 
ferry,  thirty  per  cent,  of  which  belonged  to  complainants. 

1.  The  Mississippi  is  a  public  highway.  8  U.  S.  Laws, 
67,  83;  law  of  1783,  so  declared  by  treaty ;  8  do.  140; 
do.  1896. 

2.  The  Mississippi  is  also  secured  as  a  public  highway 
by  the  laws  of  Congress  and  the  Constitutions  of  the  States 
bordering  on  it.  See  Constitutions  of  Illinois,  Louisiana, 
Mississippi,  and  the  Ordinance  of  1787. 

III.  The  Mississippi  is  not  only  a  public  highway,  but 
the  owners  upon  the  banks  only  own  to  low  water  mark. 

1.  This  is  sustained  by  the' following  decisions.  Bullock 
V.  fVilson,  2  Porter,  448;  2  Smith's  Leading  Cases,  148-9; 
Cox  V.  Statey  3  Blackf.  194;  4  Har.  Dig.  2938;  Howe  v. 
Bichards,  4  Call,  441 ;  9  Wend.  571. 

2.  These  decisions  are  sustained  by  the  Acts  of  Con- 
gress.    1  U.  S.  Laws,  468,  §  9;  ib.  491 ;  ib.  140,  Art.  IV. 

IV.  When  the  State  of  Illinois  was  admitted  into  the 
Union  as  a  State,  she  became  the  sovereign  power  over  all 
the  territory  embraced  within  her  boundaries  for  all  purpo- 
ses not  expressly  reserved,  and  not  against  the  Constitution 
of  the  United  States,  and  her  boundaries  embraced  the  ter- 
ritory and  the  portion  of  the  Mississippi,  where  the  wrong 
complained  of  is  alleged  to  be. 

1 .    The  boundaries  of  Illinois  in  the  Constitution  of  Illinois. 
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2.  The  State  has  an  equitable  title  in  the  soil  over 
which  her  highways  pass  sufficiently  good  to  enable  her  to 
maintain  actions  for  their  interruption  and  to  prevent  their 
obstruction.  2  Smith's  Leading  Cases,  148-9 ;  City  of  Cinn. 
V.  Lessees  of  WliUe^  6  Peters,  431 ;  State  v.  Mayor  of  Mo- 
bUe,  5  Porter,  280;  9  do.  687 ;  Cox  v.  State,  3  Blackf.  194  ; 
Howe  V.  Richards,  4  Call,  441 ;  3  Kent's  Com.  427 ;  Pol- 
lard V.  Hogan,  3  Howard's  (U.  S.)  R.  212-2.30. 

V.  The  wrong  set  forth  in  the  bill  is  an  encroachment 
upon  a  public  highway,  within  thejurisdiction  of  this  State, 
properly  cognizable  in  Equity.  1.  It  is  a  purpresture.  See 
definition  of  purpresture,  3  Tom.  Law  Die.  189;  7  Comyn's 
Dig.  178;  2  Story's  Equity,  921.  2.  A  Court  of  Equity 
will  interfere  to  prevent  an  infringement  or  encroachment 
upon  the  rights  of  the  public  on  information  or  bill,  where 
the  wrong  complained  of  is  a  purpresture.  Mturney  Gene- 
ralv.  Cleaver,  18  Ves.  218;  2  Story's  Eq.  §  924  and  note;  Mit- 
ford's  Eq.  PI.  144-5;  Attorney  General  v.  JioAw  son, ^Wilson, 
101-2;  Attorney  General  v.  Forbes,  2  Mylne  &  Craig,  129-30; 
Mohawk  Bridge  Company  v.  Utica  and  Schenectady  Hail 
Road  Company,  6  Paige,  559;  Hart  v.  Mayor  of  Albany, 
3  do.  213;  Attorney  General  v,  Cohoes  Company,  6  do.  133. 
3.  Where  a  thing  exists,  a  Court  may  order  a  trial  at  Law, 
but  where  it  is  to  be  prevented.  Equity  will  interfere.  Bell 
V.  Blount,  4  Hawkins,  385;  2  Barb.  &  Har.  Dig.  83,  §  1; 
Trustees  of  Watertown  v.  Cuwen^  4  Paige,  510;  State  v. 
Mayor  of  Mobile,  6  Por.  280;  CUy  of  Georgetown  v.  Alex- 
andria Canal  Company,  12  Peters,  92;  4  Barb.  &  Har.  Dig. 
321,  §§  5,  8,  9;  Gardner  v.  Village  of  JVewburg,  2  Johns. 
Ch.R.  166;  Beidv.  G(^orrf,Hop.  Ch.  R.416;3Eq.  Dig.  442; 
1  Fonblanque,  48-9;  JVorth  River  Co,  v.  Hoffman,  5  Johns. 
Ch.  R.  304.  4.  If  there  is  a  wrong  sufficiently  established 
to  show  the  necessity  of  a  preventive  remedy,  an  injunction 
is  proper,  and  the  Court  will  not  refuse  to  interfere  merely 
because  it  is  a  case  of  .first  impression.  2  Story's  Eq. 
921-2-3;  ib.  §  959,  and  note. 

,  VI.  The  right  of  the  public  in  a  public  highway  extends 
to  every  part  of  it,  and  every  impediment  thereof  becomes  a 
public  nuisance.    Rex  y.  Morris,  1  Barn.  &  Adolph.  441; 
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Rex  V.  Lord  Grosvenor^  2  Starkie,  611;  Rex  v.  Traf- 
ford,  20  Eng.  Com.  Law  R.  498;  Rex  v.  Ward,  31  do.  92; 
Regina  v.  Randall,  41  do.  272;  Rex  v.  Russell,  6  East,  427; 
1  Hawk.  P.  C.  75,  §§  11-13;  U.  S.  Dig.,  title  "Nuisance;" 
Shaw  V.  Crawford,  10  Johns.  256;  4  Har.  Dig.  2938;  Hart 
V.  Mayor  of  Albany,  9  Wend.  571;  4  Missouri,  343. 

VII.  The  City  of  St.  Louis  was  properly  made  a  defend* 
ant,  the  bill  charging  their  connection  with  the  injury  com* 
plained  of,  and  the  major  part  of  the  defendants  having  been 
duly  found  within  the  State,  and  being  properly  made  de- 
fendants by  coming  in  and  demurring  to  the  merits  of  the  bill, 
she  is  properly  before  the  Court  for  a  full  determination  of 

.  her  rights  in  the  subject  matter  of  the  suit.  Brook  v.  Burl^ 
1  Beavan,  109,  note;  Story  oh  Pleading,  §  44,  and  note; 
Mitford's  Eq.  164-5,  Stor^-'s  Eq.  PI.  76,  note;  People  of  A\ 
Jersey  v.  State  ofAVw  Fork,  6  Peters,  323;  3  Eq.  Dig.  72, 
§  16;  Libby  y'.  Hodgdon,  9  N.  Hamp.  354. 

VIII.  The  statute  giving  jurisdiction  of  suits  where  the 
State  was  plaintiff  to  the  counties  where  the  defendants  re- 
side, or  may  be  found,  should  not  be  construed  to  give  juris- 
diction in  only  those  cases  where  all  the  defendants  resided 
or  were  found  within  the  county,  but  is  merely  cumulative, 

[  and  without  any  such  statute  the  complainants  could  have 
brought  this  suit  in  the  Circuit  Court  of  St.  Clair  county. 

1.  The  statute  is  only  cumulative.  Rev.  Stat.  151.  2. 
The  ordinary  practice  was  observed,  and  the  action  was 
local.  Rev.  Stat.  93,  §  2;  Angell  on  Watercourses,  204, 
214.  3.  The  ordinary  service  was  had.  Rev.  Stat.  93,  §  5; 
ib.  94,  §  12;  3  Iredell's  Eq.  R.  471. 

IX.  The  plea  of  John  Schreiber  shows  no  personal  dis- 
ability to  be  made  a  party  defendant  to  the  bill,  since  the  bill 
charges  his  connection  with  the  wrong  or  nuisance  enjoined 
and  it  was  proper  to  make  him  a  defendant.  Mitford's  Eq. 
PI.  164-5. 


The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.*     The  question  of  jurisdiction  may  be  disposed 

'Trumbull;  J.  having  been  of  counsel  in  this  case,  took  no  part  in  the  decision. 
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of  in  few  words.  Independent  of  any  statutory  provision, 
the  State  as  a  political  corporation  has  a  right  to  institute  a 
suit  in  any  of  her  Courts,  whether  it  be  required  by  her  pe- 
cuniary interests  or  the  general  public  welfare  demand  i^. 
If  the  subject  of  the  suit  be  local,  the  suit  must  be  commenced 
in  the  county  of  its  locality,  unless  she  is  adthorized  by  special 
stetute  to  commence  it  elsewhere.  The  subject  of  this  suit 
x%  local,  and. the  bill  was  properly  filed  in  St.  Clair  county, 
where  the  alleged  nuisance  was  about  beiog  erected.  What- 
ever might  have  been  said  against  the  right  of  the  Court  to  ' 
bring  the  City  of  St.  Louis  before  it  as  a  party,  that  question 
is  waived  by  the  voluntary  appearance  and  filing  a  demurrer 
to  the  merits  of  the  bill.  All  the  other  parties  were  brought 
before  the  Court  in  the  i^ode  pointed  out  by  law. 

The  jurisdiction  of  the  Court  over  the  subject  matter  of 
of  the  suit  was  also  undoubted.  The  Court  of  Chancery 
may  grant  preventive  as  well  as  remedial  relief,  and  this 
may  be  done  where  the  act  threatened  would  be  punishable 
under  the  criminal  laws  as  a  nuisance.  It  was  admitted  that 
the  Court  may  prevent  or  remove  a  private  nuisance,  and  it 
is  equally  clear  that  it  may  do  so  when  the  nuisance  affects 
the  public  generally ;  although  it  is  not  always  bound  to  in- 
terfere in  either  case.  No  better  case  could  be  desired  to 
illustrate  the  necessity  of  this  jurisdiction  than  the  one  be- 
fore us.  If  the  acts  here  threatened  would  amount  to  a  nui- 
sance, the  remedy  offered  by  a  criminal  prosecution,'  would 
be  entirely  inadequate  to  the  protection  of  the  public  fran- 
chise, for  the  works  once  erected,  it  is  admitted  on  all  hands 
that  no  human  power  could  ever  remove  them,  and  such  are 
the  interests  involved  on  the  one  hand,  that  the  prospects 'of 
a  prosecution  which  could  only  be  followed  by  a  light  pun- 
ishment, present  no  sufficient  terrors  to  restrain  the  parties. 

But  the  important  question  presented  by  this  record  is, 
whether  the  works  in  progress  would  amount  to  a  nuisance. 
It  is  admitted  that  the  object  of  these  works  is,  and  the  effect 
will  be,  to  entirely  obstruct  the  eastern  channel  of  the  Mis- 
sissippi river,  flowing  between  the  main  Illinois  shore  and 
Bloody  Island.  The  whole  of  this,  together  with  the  island, 
as  well  as  all  the  contemplated  works,  are  entirely  within 
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this  State.  The  principal  channel  of  the  river,  with  about 
five-eighths  of  the  water,  passes  west  of  Bloody  Island ;  and 
this  channel  is  used  for  all  ordinary  purposes  of  navigation, 
passing  up  and  down  the  river;  while  the  eastern  channel 
can  only  be  navigated  with  a  small  class  of  steam  boats,  and 
with  flat  boats,  keel  boats  and  barges  ;  although  in  a  very  high 
stage  of  water,  it  is  safe  for  the  very  largest  class  of  boats ;  and 
in  a  very  low  stage,  it  is  hardly  navigable  at  all,  but  is  used 
for  mooring  boats.  Although  the  Mississippi  river  is  not  what 
is  termed  by  the  Common  Law  a  navigable  stream,  yet  it  is  so, 
in  fact,  and  has  been  declared  to  be  so,  and  recognized  as  such 
by  numerous  treaties  and  many  public  laws.  While  its  out- 
let and  western  border  belonged  to  Spain,  it  was  declared 
in  the  fourth  section  of  the  treaty  of  1795,  between  the 
United  States  an(f  that  po^yer,  "that  the  navigation  of  the 
said  (Mississippi)  river  in  its  whole  breadth,  from  its  source 
to  the  ocean,  shall  be  free  only  to  his  subjects  and  the  citi- 
zens of  the  United  States,  unless  he  shall  extend  the  priv- 
ilege to  the  subjects  of  other  powers  by  special  convention. " 
8  U.  S.  Stat,  at  large,  141.  And  by  the  fourth  Article  of 
the  Ordinance  of  1787,  it  is  provided,  "that  the  navig- 
able waters  leading  into  the  Mississippi  and  St.  Lawrence, 
and  the  carrying  places  between  the  same,  shall  be  common 
highways,  and  forever  free,  as  well  to  the  inhabitants  of  the 
said  territory  as  to  the  citizens  of  the  United  States,  and 
those  of  any  other  State  that  may  be  admitted  into  the  con- 
federacy, without  any  tax,  import  or  duty  therefor.  '^ 

It  is  an  important  inquiry  to  determine  what  kind  of  juris- 
diction, the  several  States,  through  and  between  which  this 
river  and  its  tributaries  run,  may  exercise  over  such  parts 
of  them  as  are  within  their  respective. limits,  without  vio- 
lating the  rights  thus  secured  to  the  citizens  generally. 
This  is  certainly  a  delicate  question,  and  in  its  solution,  it 
is  necessary  to  examine,  as  well  the  rights  and  benefits  se- 
cured to  the  citizens  of  all  the  States,  as  the  powers  and  ju- 
risdiction of  the  several  States  over  the  portions  of  this  great 
highway,  within  their  several  boundaries.  Indeed,  the  de- 
termination of  the  one  settles  the  other;  for  the  sovereign 
power  of  these  States  over  this  highway,  is  only  limited,  or 
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dimintshed  by  the  guaranty  of  rights  to  the  common  citizens 
of  the  Union*     But  for  that  guaranty,  the  sovereign  power  of 
the  States  over  the  portions  of  the  river  within  their  limits, 
would  be  the  same  as  it  would  be  over  any  other  of  their 
highways.    What  then  is  this  common  right  guarantied  to  all  ? 
What  benefits  were  they  to  derive  from  it,  and  what  were 
the  privileges  wliich  they  were  to  enjoy  ?    The  object  to 
be  attained  was  the  promotion  of  commerce,  and  the  rights 
secured  are  purely  oommercial.    The  States  can  do  nothing 
which  will  substantially  abridge  those  rights,  but  may  do 
anything  which  will  not  have  that  effect,  which  they  could 
do  but  for  this  guaranty.    Without  this  guaranty,  ih^  States 
might  'treat  any  portion  of  this  river  within  their  limits  as  a 
highway  or  not,  and  if  made  a  highway,  their  control  and 
jurisdiction  over  it  would  be  the  same  as  over  any  other  of 
their  highways.    This  guaranty  of  rights  to  the  citizens  of 
other  States,  although  made  before  the  creation  of  any  of 
the  States  through,  or  between  which  it  flows,  may  be  con- 
strued precisely  as  if  it  were  a  grant  made  subsequent  to, 
or  at  the  time  of  their  formation.    The  Ordinance  itself  does 
not  declare  the  Mississippi  rivelr  to  be  a  common  highway 
and  forever  free  tor  all  the  citizens  of  the  Union,  but  the 
navigable  waters  leading  into  it.    This  common  right  of  the 
free  navigation  of  that  rivflfr  was  considered  as  already  ex-  <. 
isting,  and  the  extent  and  nature  of  that  right  may  be  under- 
stood from  the  provisions  made  in  relation  to  the  tributaries, 
as  all  were  undoubtedly  intended  to  be  placed  on  the  same 
footing.    There  are  two  prominent  restrictions  upon  the 
States  to  be  formed  ;  one  was  that  these  rivers  ahould  never 
be  closed  against  the  citizens  of  other  Sates,  and  the  other 
that  no  tax,  impost  or  duty  should  be  exacted  of  them  for 
the  navigation  of  these  highways.    Where  no  material  or 
substantial  obstructions  are  created  by  the  States,  within 
whose  limits  those  rivers  run,  the  citizens  of  the  other  Statei? 
cannot  complain.     The  substance  of  the  right  secured,  is, 
that  of  free  transit.     Suppose  one  State  or  nation  guaran- 
ty or  grant  to  the  citizens  or  subjects  of  another,  the  right 
of  freely  traveling  over  its  public  roads,  would  it  be  denied 
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that  such  State  or  nation  might  narrow  or  change  the  loca- 
tion of  such  road,  provided  itt  free  and  commodious  passage 
was  not  interrupted  thereby?    I|  is  the^ubstanee  af  the  right 
that  is  to  be  observed,  and  when  that  is  enjoyedy  no  ground 
of  complaint  eiists.    The  several  States  may,  within  their 
own  jurisdictions,  do  whatever  they  please  with  this  river,  so 
as  they  do  not  infringe  upon  these  rightfl^  Mr  otherwise  vio- 
late the  rights  of  others.     This  power  it  necessary  to  the 
States  for  the  proper  management  of  their  own  domestic 
concerns,   and  has  been  habitually  exercised  by  all  ever 
since  their  first  formation.     They  may  change  the  current  of 
this  river,  or  even  stop  up  some  of  its  confessedly  navigable 
channels,  whenever  they  find  it  necessary  to  their  own  well 
being,  the  same  as  any  other  highway,  taking  care  that  they 
leave  a  free  navigation  to  those  who  have  a  right  to  nav* 
igate  it.    As  in  the  case  before  us,  admitting  this  eastern 
channel  to  be  unquestionably  navigable,  and  hence  a  part  of 
the  highway,  this  State  has  a  right  to  fill  it  up  entirely  iind 
unite  the  island  with  the  main  land,  if  the  main  channel  is 
still  left  open  to  fjee  and  uninterrupted  navigation.     If,  in   ' 
do.ing  this,  private  property  would  be  damaged,  compensa- 
tion would  have   to  be   first  made  for  that.     The  exer- 
cise of  such  a  power,  at  this  or  some  other  point  might  be 
indispensable  for  the  terminus  ef  a  railroad  or  canal  or  some 
other  public  work.    Without  this  power,  the  jurisdictiom 
of  the  States  over  this  portion  of  their  territory  would  not 
be  worth  tl)e  name.     It  requires  |io  vivid  imagination  to  see 
in  the  future,  the  in&mense  improvements  that  aj^h  to  spring 
up  all  iJong  both  banks  of  Ibis  river  from  its  source  to  its 
mouth,  which  will  be  of  immense  advantage  not  only  to  the 
States  in  which  they  are  situated,  and  the  local  interests  in 
their  neighborhood,  but  to  the  general  navigation  of  the 
streams,  and  all  made  too,  by  the  iexercise  of  this  power  bj 
the  States  over  this  great  public  highway.    To  deny  this, 
i^  to  deny  the  right  of  improvement,  as  well  as  the  power  of 
injury.     The  absolute  necessity  of  this  power  may  be  illustra- 
ted by  many  familiar  instances ;  such  as  the  improvement 
of  the  Naples  flats  in  the  Illinois  river.    There  the  river  is 
broad,  and  nearly  as  navigable  in  one  part  as  another,  and 
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,  who  would  deny  the  right  of  the  State  to  compress  the  water 
into  a  narrow  compass,  and  thtts  d^pen  the  channel. 

But  because  the  Sdate  may  do  this  in  its  sovereign  capac- 
ity,  it  doA  not  follow  that  any  individual,  over  whose  land 
the  river  flews,  may  do  tfte  same.  Tlie  State  may  shut  up 
or  abolish  a  public  road  running  over  my  land,  while  if  I  ob- 
struct it  without  the  sanction  of  law,  I  erect  a  nuisance, 
although  the  road  may  be  entirely  unnecessary.  These 
works  are  erected  with  the  license  and  approbation  of  the 
^owners  of  the  soil  over  which  the  eastern  channel  flows,  and 
the  case  must  therefore  be  considered  precisely  as  if  the 
works  were  being  erected  by  the  owners  themselves.  We 
fully  recognize  their  right  to  make  any  erections  on  their 
•own  land,  which  do  not  infringe  upon  the  public  easement, 
but  they  have  no  more  right  to  erect  a  nuisance  in  the  pub}ic 
highway,  than  as  if  the  title  to  the  land  was  in  the  State.  It 
is  not  for  individuals,  but  for  the  State  to  judge,  whetiier  the 
whole  of  a  public  highway  is  necessary  for  the  public  ac- 
commodation or  not.  Hence,  it  has  been  repeatedly  held, 
that  any  erection  or  obstruction  placed  in  any  part  of  a  pub- 
lic road  or  street  which  deprives,  the  public  of  the  use  of 
any  part  thereof,  is  a  i^uisance. 

In  Hdr4  v.  The  Mai/or  qf  Mbany^  9  Wend.  584,  J|r. 
Justice  Sutherland  says:  <<Tlie  public  are  entitled  to  the 
use  and  enjoyment  of  the  whole  of  a  highway,  and  no  indi- 
vidual cas  appropriate  a  portion  of  it  to  his  own  exclusive 
use,  and  shield  himself  from  responsibility  to  the  public,  by 
saying  that  enough  is  still  left  for  the  accommodation  of. 
others."  This  law  i$  administered  in  its  fullest  e^ent  in 
6  East,  427,  and  seem^to  be  the  generally  admitted  doctrine. 
With  some  few  exceptions,  as  where  materials  are  tempora- 
rily placed  in  the  street  to  be  used  in  erectiw  a  building, 
leaving  sufiicient  room  fojr  the  passage  of  the  public  on  the 
other  side.  And  the  law  seems  to  be  quite  as  tenaci&us  of 
the  rights  of  the  public  in  navigable  rivers  and  harbors.  In 
The  King  v.  Wardy  31  Eng.  Com.  Law  IL  92,  the  subject 
was  carefully  examined,  and  the  previous  cases  reviewed, 
and  it  was  held,  that  although  a  public  nuisance  by  an  erec- 
tion in  a  harbor  was  counterbalanced  by  the  public  bena 
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arising  from  the  act  complained  of,  yet  it  constituted  no  de- 
fence to  an  indictment  for  the  nuisance.    And  subsequently, 
in  The  Queen  v.  JRandally  41  Eng.  Com.  Law  R«  272,  where 
the  defendant  had  erected  a  wharf  between  high  and  low 
water  marks  on  a  navigable  river,  the  effect  of  which  was  to 
deepen  the   centre  of  the  river,  and  improve  the  gene^l 
navigation,  the  Court  "left  it  to  the  jury  to  say  whether  the 
wharf  itself  occasioned  any  hindrance  or  impediment  what- 
ever to  the  navigation  of  the  river  by  any  description  of 
vessels  or  boats,"  and  told  them  that  they  were  not  to  take 
into  their  consideration  the  circumstance  that  a  benefit  had 
resulted  to  the  general  navigation  of  the  river,  by  the  mid- 
channel  of  the  river  being  kept  clear,  as  proved  by  the  de- 
fendant's witnesses."  Although  this  last  case,  considered  by 
itself,  may  be  thought  to  go  too  far,  it  seems  to  be  the  well 
settled  rule  in  prosecution  for  nuisances,  that  the  defend- 
ant  cannot  set  off  equivalent   or    even    greater  benefits 
resulting  to  the  public,  for  the  erection  of  a  real  and  sub- 
stantial obstruction  in  a  public  road  or  river.     In  other 
words,  a  private  citizen  may  not  take  the  public  welfare 
into  his  own  hands,  and  justify  himself  for  such  a  violation 
of  some  of  its  rights,  under  a  plea  of  a  general  benefit.    The 
erections  proposed  are  unquestionably  of  such  a  character 
as  to  amount  to  a  nuisance,  if  the  eastern  channel  be  a  part 
of  the  public  highway,  for  they  would  destroy  it  altogether, 
and  the  Court  has  not  the  discretion  to  excuse  this,  even  on 
account  of- a  greater  benefit  which  might  accrue  to  the  pub- 
lic.     We   must,   then,   address   ourselves    to  the   inquiry 
whether  this  channel  is  navigable,  for  by  this  alone  can  we 
determine  whether  the  public  have  an  easement  there. 

The  facts  agreed  upon  show,  that  for'  all  crafts  which 
usually  navigate  this  river,  except  steam  boats,  and  even 
for  a  small  class  of  these,  this  channel  is  navigable  at  an 
orduary  stage  of  water.  Not  many  years  since,  all  the 
commerce  of  that  river  was  carried  on  in  boats  which  might 
navigate  this  channel  as  well  as  the  other,  and  such  is  the 
case  now  to  a  very  considerable  extent.  This  channel  af- 
fords much  better  navigation  than  the  best  water  in  many 
places  in^  the  Illinois  and  Ohio  rivers,  and  probably  many 
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Other  of  the  tributaries  of  the  Mississippi,  which  are  con- 
fessedly public  highways.  It  would  be  absurd  to  hold  that 
no  part  of  the  river  is  navigable  except  where  the  largest 
class  of  boats  can  pass.  A  stream  may  be  navigable  for  one 
class  of  boats,  and  not  for  another.  Should  we  hold  that 
this  part  of  the  river  is  not  navigable,  because  all  classes  of 
boats  cannot  pass  there,  then  by  the  same  rule  should  we 
have  to  determine  that  those  parts  of  the  river,  where  the 
water  is  so  strong  that  they  can  only  be  navigated  by  steam 
boats,  are  not  navigable.  One  is  only  capable  of  being 
navigated  by  one  class  of  boats,  and  the  other,  by  another. 
The  only  feasible  and  practicable  rule  is,  to  hold  all  parts 
'  of  the  river  navigable  which  may  be  navigated  by  any  class 
of  vessels  habitually  in  use  on  the  river. 

If  this  Illinois  channel  is  not  a  part  of  the  public  highway, 
then  the  public  have  no  right  to  navigate  it,  and  consequent- 
ly whoever  goes  there  is  a  trespasser  upon  the  owners  of 
the  soil.  Such  a  result  would  hardly  be  insisted  upon;  nor 
do  I  imagine  that  it  would  be  denied  that  the  defendants 
would  be  responsible  for  any  damage  which  a  boat  might 
sustain  by  running  upon  the  works  complained  of,  and  yet, 
such  would  not  be  the  case,  if  the  defendants  had  a  legal 
right  to  erect  them.  There  is  no  middle  ground  on  this 
subject.  This  eastern  channel  is  either  a  part  of  the  public 
highway,  or  it  is  not.  If  it  is,  then  these  erections  infringe 
upon  the  public  franchise,  and  are  a  nuisance  ;.  and  if  it  is 
not,  then  the  public  have  no  easement  there,  and  cannot  be 
justified  in  encroaching  upon  the  exclusive  property  of  the 
proprietors.  Either  the  public  easement  must  be  confined 
to  the  main  channel  of  the  river,  or  it  extends  over  every 
part  of  it  which  is  capable  of  being  navigated.  The  latter, 
w^e  have  seen,  must  be  the  rule.  Each  one  who  navigates 
the  river,  has  the  right  to  choose  the  channel  which  suits 
him,  without  question  from  any  individual,  subject,  to  be 
sure,  to  certain  statutory  regulations. 

We  cannot  entertain  a  doubt  that  the  eastern  channel  of 
the  Mississippi  river  between  Bloody  Island  and  the  main 
land,  is  in  fact,  and  within  the  meaning  of  the  law,  navigable, 
and  a  part  of  the  common  highway.    We  have  sought  in  vain 
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for  satisfactory  authority,  vesting  in  the  Court  a  discretion 
to  continue  or  dissolve  the  injunction,  as  it  might  deem  most 
conducive  to  the  public  good.  Had  we  that  discretion  we 
should  not  hesitate  to  affirm  this  decree  ;  for  if  we  were  per- 
mitted to  form  an  opinion,  we  could  not  doubt,  judging  from 
the  facts  as  agreed  upon  in  this  case,  that  the  best  interests 
of  the  public,  as  a  whole,  would  be  thereby  subserved.  But 
that  opinion,  as  the  case  stands,  could  only  be  expressed  as 
individuals,  and  others  might  judge  differently.  The  discre- 
tion involved  is  vested  in  another  branch  of  the  government. 
We  are  not  at  liberty  to  look  at  these  general  results  in  de- 
termining whether  these  works  would  amount  to  a  nuisance. 
The  Executive  or  Attorney  General  may  very  properly  have 
considered  it  an  imperative  duty,  to  protect  the  rights  of  the 
State  against  encroachment,  leaving  it  to  the  Legislature 
where  the  question  properly  belongs,  to  say  whether  permis- 
sion should  be  given  to  proceed  with  these  works. 

It  is  not  every  purpresture  that  amounts  to  a  nuisance, 
and  if  it  does  not,  when  the  interposition  of  a  Court  of  Equi- 
ty is  invoked,  it  will  take  upon  itself  to  inquire  whether,  all 
things  considered,  the  interests  of  the  State  would  be  promo- 
ted by  its  interference,  and  if  they  would  not,  the  Court  will 
refuse  its  aid.  But  if  the  purpresture  amounts  to  a  nuisance, 
then  the  Court  cannot  inquire  how  the  public  good  may  be 
affected,  but  will  interpose  and  abate  or  restrain  the  nui- 
sance, (2  Story's  Eq.  Jur.  §  922,)  for  the  Court  cani>ot 
sanction  a  public  nuisance.  It  must  not,  however,  be  under- 
stood that  a  Court  of  Equity  will,  in  all  cases  even  of  public 
nuisances,  interpose  its  extraordinary  powers,  for  if  the  or- 
dinary Courts  of  Law  are  equal  to  the  emergency,  redress 
must  there  be  souglit.  But  where,  as  in  thisl^ase,  the  nuisance 
could  never  be  abated,  and  the  public  rights  cauld  never  af- 
terwards be  enjoyed,  the  Court  may  not  evade  its  manifest 
duty  as  pointed  out  by  the  law,  but  must  effectually  and  in 
earnest  interpose  its  restraining  power.  It  is  the  business 
of  another  department  of  the  government  to  determine 
whether  the  welfare  of  the  State,  and  the  interests  of  the 
public  can  permit  these  works  to  progress.  While  we  might 
be  of  opinion  that  it  would  eminently  promote  the  publie 
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welfare  to  fill  up  this  eastern  channel,  and  permanently  unite 
Bloody  Island  with  the  main  land,  it  is  possible  that  the  Legis^ 
lature  might  think  that  it  would  be  better  for  the  interests 
of  the  State,  to  let  the  water  work  its  way,  and  accomplish 
what  is  anticipated  in  the  report  of  one  of  the  engineers, 
and  change  the  main  channel  of  the  river  to  the  east  of  the 
island.  If  such  a  result  can  be  prevented  by  the  exercise, 
of  any  legitimate  power  by  the  owners  of  the  banks,  now  being 
washed  away,  as  by  riveting  them,  we  think  the  State 
could  not  complain,  but  propriety  and  self-interest,  as  well  as 
public  duty  should  have  dictated  an  application  to  the 
proper  authorities,  before  any  attempt  was  made  to  fill  up 
and  entirely  destroy  a  navigable  channel  of  the  river,  situa- 
ted entirely  within  the  State. 

It  has  not  been  our  purpose  to  go  beyond  the  case  before 
us,  and  the  questions  growing  out  of,  and  indispensably  con- 
nected with  it,  in  our  discussion  of  the  rights  of  the  States, 
within  whose  jurisdiction  the  Mississippi  and  its  navigable 
tributaries  are,  and  of  the  rights  of  individuals  over  whose 
lands  they  flow ;  for  it  must  be  apparent  to  every  reflecting 
observer,  that  many  important  questions  must  arise,  affecting 
as  well  the  rights  and  interests  of  communities  and  States, 
as  of  individuals,  from  tbe  effect  produced  by  the  ever  rest- 
less action  of  this  mighty  torrent,  which  is  constantly  chang- 
ing its  bed,  and  in  general  seeking  a  shorter  way  to  the 
ocean.     In  the  settlement  of  these  questions  the  greatest 
consideration  will   be   required.     It    cannot,  however,  be 
denied  that  the  State,  as  such,  has  a  right  to  insist  that  one 
of  the  navigdble  channels  of  this  river,  lying  entirely  within 
its  own  borders,  and  which  is  a  part  of  the  public  highway, 
shall  not  be  destroyed  without  her  consent.    The  Legisla- 
ture is  the  proper  department  to  judge  what  the  interests  of  ' 
the  State  require,  or  may  permit,  and  it  is  there,  and  not  to 
the  Courts,  that  appeal  must  be  made,  for  the  sanction  of,  or 
permission  to  arrest  these  works. 

The  decree  of  the  Circuit  Court  must  be  reversed  with 
costs,  and  a  decree  entered  here  making  the  injunction  per- 
petual. 

Decree  reversed. 
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The  decision  of  the  Court  in  Job  v.  Tebbetts,  upon  the  sufficiency  of  the  certifi- 
cate of  proof  of  a  deed  set  forth  in  4  Gilm.  149,  is  affirmed.  The  intimation 
in  that  case,  that  before  the  deed  could  be  read  in  eTidence,  preliminary  proof 
should  be  made  to  the  Court^  by  matter  aliv/nde  the  certificate,  that  the  grant- 
ors and  subscribing  witnesses  were  deceased,  or  without  the  State^  is  not  sus- 
tained. 

To  suatain  a  title  derived  from  a  sale  for  taxes  under  the  law  of  1829,  the  Au- 
ditor's deed  is  prima  facie  evidence,  and  it  is  incumbent  upon  the  opposite 
party,  in  order  to  defeat  its  effect,  to  prove  that  the  requisitions  of  the  law, 
under  which  the  sale  was  made,  had  not  been  complied  with. 

The  deposition  of  the  Auditor  of  Public  Accounts,  consisting  of  extracts  from 
the  books  in  his  office,  and  his  explanations  of  the  records,  and  the  entries 
therein,  if  it  purport  to  give  all  the  information  in  his  office  concerning  the 
matter  in  issue,  is  proper  evidence  to  establish  the  fact  of  compliance,  or  non- 
com  pi  iaLce  with  the  requisitions  of  the  revenue  law  in  existence  in  1833. 

Tile  precept  issued  upon  a  judgment  against  lands  for  taxes  under  the  revenue 
law  of  February,  1839,  need  not  contain  a  copy  of  the  lands  ordered  (o  be 
sold. 

A  judgment  against  lands  for  btxes,  under  the  revenue  law  of  1839,  is  conclusive 
that  the  officer  has  performed  his  duty  in  attempting  to  collect  the  taxes  by 
the  seizure  of  the  goods  and  chattels  of  the  owner.  Xbe  fact  that  he  has  not 
so  performed  his  duty  should  be  interppsed  a» a  defence  to  the  judgment ;  but 
if  judgment  is  allowed  to  be  entered,  the  purchaser  of  the  land  is  not  bound 
to  prove  that  a  demand  was  made  for  the  taxes,  nor  will  the  former  owner  be 
permittedlo  defeat  the  purchaser's  title  by  showing  that  the  taxes  might  have 
been  collected  out  of  personal  property. 

Ejectment,  in  the  Madison  Circuit  Court,  brought  by  the 
appellee  against  the  appellants.  The  cause  was  heard  be- 
fore the  Hon.  Gustavus  P,  Koerner,  at  the  August  term, 
1^48,  of  said  Court,  when  a  judgment  was  rendered  for  the 
plaintiff  below. 

An  agreed  case  was  made,  and  certain  questions  were  sub- 
mitted for  the  determination  of  this  Court,  all  of  which  are 
considered  in  the  Opinion. 

J,  Gillespie  and  G.  Trumbull,  for  the  appellants. 

1.     The  acknowledgment  of  the  deed  is  not  sufficient  with- 
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oat  the  preliminary  proof  that  the  grantor  and  subscribing 
witnesses  were  dead.  Rev.  Stat.  eh.  24,  §  20 ;  Job  v.  Teb- 
betisj  4  Gilm.  161. 

2.  The  deposition  of  Thomas  H.  Campbell,  Auditor  of 
Public  Accounts,  should  have  been  admitted  in  evidence  as 
tending  to  show  that  the  land  was  not  properly  listed,  valued, 
classed  or  assessed  for  the  year  1832.  R.  L.  513, 626,  527  ; 
Grave.^  v.  Bruen^  1  Gilm.  171  ;  Mvord  v.  CoUin^  20  Pick. 
421;  Ronkendorffr.  Taylor^ s  Lessee^  4  Peters,  368;  Keene  v. 
Houghton^  19  Maine,  ( 1  Appleton,)  370 ;  Lessee  of  Dunn  v. 
GameSj  I  McLean,  326 ;  Lessee  of  Holt^s  Heirs  v.  Hemp- 
hiU's  Heirs,  3  Ohio,  232. 

3.  The  precept  is  sufficient.  Mkins  v.  Hinman,  2 
Gilm.  443. 

H  W.  Billings  Sc  L.  B.  Parsons  t/r.,  for  the  appellee. 

1.  The  deposition  of  Thomas  H.  Campbell  was  properly 
excluded  from  the  jury,  as  it  did  not  tend  to  prove  that  the 
land  was  not  legally  listed,  and  as  in  no  way  tending  to 
prove  the  issue.  Graves  v.  Bruen,  1  Gilm.  167  ;  Clark  v. 
La&ey  1  Scam.  231 ;  Bedell  v.  Janney^  4  Gilm.  203  ;  Wis- 
wall  V.  Ross,  4  Porter,  331. 

2.  The  deed  from  John  W.  Leavitt  and  others  to  Lamb 
and  Dunlap  was  properly  in  evidence  before  the  jury,  the 
proof  of  the  execution  of  said  deed  being  made  in  accord- 
ance with  the  statute  on  that  subject.  (Rev.  Stat.  Ch.  24, 
§  20.)  The  case  of /a6  v.  Tebbetls,  4  Gilm.  167,  which  is  re- 
lied  upon  by  the  appellant's  counsel,  as  settling  the  construc- 
tion to  be  given  to  this  section,  is  considered  by  the  counsel 
for  the  appellee  as  the  mere  dictum  of  the  Judge  delivering 
the  Opinion,  and  ought  not  to  be  cited  as  authority  binding 
upon  this  Court,  as  the  point  did  not  arise  upon  the  record 
in  that  case,  and  the  decision  was  based  entirely  upon  other 
points  which  did  arise  upon  the  record. 

3.  An  Auditor's  deed  made  under  the  provisions  of  the 
revenue  law  of  1829,  is  evidence  of  the  regularity  and  legal- 
ity of  the  sale,  and  it  devolves  upon  the  party  objecting  io 
the  introduction  of  the  deed  in  evidence,  to  show  that  the 
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pre- requisites  of  the  law  have  not  been  complied  with.  R.  L. 
526,  §  9;  Pance  v.  Schuyler^  1  Gilm.  160;  Messenger  v. 
Germairij  ib.  634. 

4.  The  tax  deed  from  the  sheriflFto  Job  was  improperly 
admitted  in  evidence.  Under  the  provisions  of  the  reve> 
nue  laws  of  1839  and  1841,  the  precept  issued  to  the  sheriff 
must  contain  a  list  of  the  lands  against  which  judgment  has 
been  rendered.  It  must  first  appear  that  there  was  a  valid 
judgment  against  the  land,  and  second  a  valid  precept  au- 
thorizing the  sheriff  to  make  the  sale.  Mkins  v.  Hintnan^ 
2  Gilm.  458.  The  precept  is  regarded  as  a  special  Ji.  fa.^ 
and  in  order  to  give  it  vitality,  the  sheriff  should  be  informed 
from  the  precept  what  lands  he  is  commanded  to  sell. 

The  Opinion' of  the  Court  was  delivered  by 

Treat,  C.  J.*  This  case  was  here  at  the  last  term,  and 
the  Opinion  of  the  Court  is  reported  in  4  Gilm.  143.  On  a 
second  trial  at  the  Circuit,  various  rulings  of  the  Court  were 
excepted  to,  which  are  now  before  us  for  review. 

First.     One  of  them  relates  to  the  sufficiency  of  the  sixth 
certificate  attached  to  the  deed  from  Leavitt  and  others  to 
Lamb  and  Dunlap,  which  certificate  and  the  provision  of  the 
statute  under  which  it  was  made,  are  set  forth  at  large  in 
the  Opinion  referred  to.     The  Circuit  Court  admitted  the 
deed  in  evidence  without  any  other  proof  of  its  execution 
than  what  is  contained   in  the  certificate.     On  the  former 
hearing  of  the  case  in  this  Court,  this  certificate  was  held  to 
be  sufficient,  and  we  entertain  no  doubt  of  the  correctness 
of  that  decision.     Although  not  necessary  to  the  decision  of 
the  question  before  the  Court,  it  yas  intimated  in  the  Opin- 
ion alluded  to,  that  before  the  deed  could  be  read  in  evidence, 
preliminary  proof  should  be  made  to  the  Court,  by  matter 
aliunde  the  certificate,  that  the  grantors  and  subscribing  wit- 
nesses were  deceased,  or  without  the  State;  in  other  words, 
the  certificate,  though  in  compliance  with  the  statute,  does 


*TRX7aiBULL,  J.  having  been  of  counsel  in  thii  case,  took  no  part  in  the  de- 
cision. 
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not  afford  evidence  of  such  facts.  Upon  mature  considera- 
tion, we  are  clearly  satisfied  that  the  intimation  thus  expres- 
sed cannot  be  sustained  by  a  fair  interpretation  of  the  statute. 
Conveyances  of  real  estate  executed  and  acknowledged,  or 
proven  in  proper  form,  are  entitled  to  be  recorded.  Rev. 
Stat.  ch.  24,  §  18.  Conveyances  so  acknowledged  or  proven 
as  to  be  entitled  to  be  recorded,  may  be  read  in  evidence 
without  further  proof  of  the  execution;  and  if  recorded,  and 
the  original  cannot  be  produced,  certified  copies  from  the 
record  may  be  read  in  evidence  without  further  proof.  Rev. 
Stat.  ch.  24,  §  25.  A  deed  so  acknowledged  or  proven  as  to 
be  properly  admitted  to  record,  is  admissible  in  evidence. 
If  the  certificate  of  proof  or  acknowledgment  is  sufficient 
for  one  purpose,  it  is  for  the  other.  The  statute  seems  to 
make  no  distinction  in  these  respects.  It  contemplates  no 
additional  proof  to  that  appearing  in  the  certificate.  Nor 
can  we  perceive  any  good  reason  for  requiring  the  prelim- 
inary proof.  If  the  testimony  of  a  credible  witness,  taken 
before  the  officer  and  incorporated  into  his  certificate,  is  suf- 
ficient proof  of  the  identity  and  signatures  of  the  grantors 
and  subscribing  witnesses,  it  ought  equally  to  be  so  of  their 
decease  or  non- residence.  As  well  might  preliminary  proof 
be  required  of  the  credibility  of  the  witness,  or  of  any  other 
matter  stated  in  the  certificate.  There  was  no  error  in  this 
decision  of  the  Court. 

Second.  The  plaintiff  claimed  title  to  the  land  in  contro- 
yL.  versy  through  an  Auditor's  deed  made  on  a  sale  of  the  land 
for  the  taxes  of  1832.  The  deed  of  the  Auditor  is  declared 
to  be  '^  evidence  of  the  regularity  and  legality  of  the  sale, 
until  the  contrary  shall  be  made  to  appear."  Acts  of 
1829,  p.  122,  §  9.  The  production  of  the  Auditor's  deed 
made  out  a  prirna  facte  case  of  title  in  the  grantee.  Vance 
V.  Schuyler^  1  Gilm.  160;  Messenger  v,  Germamjih,6Zl . 
The  defendants  then,  in  order  to  defeat  this  deed,  were 
bound  to  prove  that  the  requisitions  of  the  law,  under  which 
the  sale  was  made,  had  not  been  complied  with.  They  un- 
dertook to  do  this  by  showing  that  the  land  was  not  properly 
listed  for  taxation  for  the  year  1832.    For  this  purpose,  they 
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took  the  deposition  of  the  present  Auditor,  which  the  Cpart 
excluded  on  the  ground  it  did  not  tend  to  establish  any  such 
fact.  By  the  law  in  existence  when  this  land  was  sold, 
lands  were  divided  into  two  classes  according  to  quality, 
and  taxed  accordingly.  Laws  of  1827,  p.  325,  §  1 ;  Acts 
of  1831,  p.  125,  §  2.  Non-resident  owners  were  required 
to  list  their  lands  with  the  Auditor,  by  giving  the  descrip- 
tion, and  stating  the  class  to  which  the  same  belonged  ;  and 
the  Auditor  was  required  annually  to  charge  the  lands  with 
taxes  according  to  such  classification  until  listed  in  a  differ- 
ent manner.  Laws  of  1820,  p.  325,  §  2.  If  the  owner  fail* 
ed  to  list  his  land,  it  was  the  duty  of  the  Auditor  to  list  it 
from  the  best  information  he  could  obtain.     Acts  of  1831,  p. 

%125,  §  3.  It  is,  therefore,  to  be  presumed  that  the  records 
of  the  Auditor's  office  will  show  whether  these  pre-requisites 
of  the  statute  were  complied  with.  The  deposition  of  the 
Auditor  consisted  of  extracts  from  the  books  in  his  office  re- 
specting the  land  in  question,  and  his  explanations  of  the  rec- 
ords and  the  entries  therein.  Whether  it  established  what 
the  defendants  sought  to  prove,  we  do  not  undertake  to  say, 
but  in  our  opinion,  the  proof  was  pertinent  to  the  point  in 
issue,  and  should  not  have  been  excluded  from  the  jury.  The 
case  of  Graves  v.  Bruen^  1  Gilm.  172,  although  an  ex- 
treme case,  is  not  in  point.  There,  the  deposition  was  par- 
tial and  incomplete  in  its  statement  of  facts,  and  did  not 
pretend  or  purport  to  contain  all  the  evidence  in  the  office 
relative  to  the  matter  in  question.     Here,  the  Auditor  as- 

*  sumes  to  give  all  the  information  in  his  office  concerning  the 
matter  in  issue ;  and  there  is  nothing  on  the  face  of  the 
deposition  or  in  the  case  to  show  that  any  thing  material  is 
withheld.  If  it  does  not  in  fact  furnish  all  the  evidence  in 
the  office,  the  deficiency  can  be  supplied  in  another  deposi- 
tion, or  by  transcripts  of  the  record.  The  Court  erred  in 
excluding  the  deposition. 

Third.  The  defendants  claimed  title  to  a  portion  of  the 
land  by  virtue  of  a  sale  for  the  taxes  due  thereon  for  the 
year  1840.  In  connection  with  a  judgment  against  the  land 
and  the  sheriff's  deed  therefor,  they  offered  in  evidence  the 
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precept  under  which  the  sheriff  made  the  sale,  which  is  in 
the  usual  form,  except  that  the  description  of  the  lands  em- 
braced in  the  judgment  is  omitted.  The  Court  admitted  the 
precept  in  evidence.  It  is  insiited  that  the  precept  was 
void,  and  conferred  no  authority  on  the  sheriff  to  make  sale 
of  the  laAd.  This  will  depend  on  the  proper  construction  of 
some  portions  of  the  revenue  law  in  force  when  this  sale  was 
made.  By  the  provisions  of  the  Act  of  the  26th  of  February, 
1839,  the  collector  is  required  to  report  to  the  Circuit  Court 
a  list  of  lands  on  which  the  taxes  are  due  and  unpaid  ;  and 
it  is  made  the  duty  of  the  Court,  if  no  defence  is  interposed, 
to  enter  a  particular  order  for  the  sale  of  the  lands,  and  the 
clerk  is  thereupon  required  *Ho  make  out,  under  the  seal  of 
the  Court,  a  copy  of  the  collector's  report,  together  with  the 
order  of  the  Court  thereon,  which  shall  hereafter  constitute 
the  process  on  which  all  lands  shall  be  sold  for  taxes,  and 
deliver  the  same  to  the  sheriff  of  his  county ;  and  the  sheriff 
shall  thereupon  cause  the  said  land  to  be  sold  on  the  day 
specified  in  the  notice  given  by  the  collector."  Acts  of 
1839,  pp.  12, 13, 14.  The  ninth  section  of  the  Act  of  the  1st  of 
February,  1840,  repeals  so  much  of  the  former  Act  as  re- 
quires the  clerk  to  furnish  a  copy  of  the  collector's  report 
to  the  sheriff.  Acts  of  1840,  p.  6.  This  provision  was  in  force 
when  this  sale  was  made.  The  question  is  not  free  from 
difficulty.  It  is  whether  the  precept  should  recite  the  lands 
against  which  the  judgment  is  pronounced.  If  so,  by  the 
provisions  of  the  Act  of  the  26th  of  February,  1839,  and  the 
statutes  in  force  since  the  6th  of  March,  1843,  the  sheriff  is 
furnished  with  two  complete  lists  of  the  lands,  one  of  them 
wholly  unnecessary,  and  attended  with  much  expense.  It  is 
said  that  the  Legislature,  in  1840,  dispensed  with  the  copy 
of  the  collector's  report  on  the  supposition  that  otherwise 
double  lists  would  be  delivered  to  the  sheriff;  and  this  view 
might  seem  reasonable  but  for  the  fact  that  at  the  session  of 
1842-3,  the  original  provision  was  re-enacted,  and  has  ever 
since  remained  in  full  force.  See  Acts  of  1843, p.  237,  §  28, 
and  Rev.  Stat.  ch.  89,  §  60.  But  little  aid,  therefore,  can 
be  drawn  from  the  course  of  legislation  on  this  subject. 
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The  most  that  can  be  said  is,  that  the  Legblature,  in  I84O9 
acted  on  the  assumption  that  the  previous  Act  required 
the  lands  to  be  twioe  copied  by  the  clerk ;  while  tlie  Legis- 
lature, in  1843,  and  subsequent  years,  acted  on  an  entirely 
different  supposition.  There  is  not  the  slightest  reason  for 
requiring  more  than  one  list  to  be  furnished  to  the  sheriff; 
and  yet  if  tlie  construction  contended  for  is  given,  duplicate 
lists  are  new  required  and  h^ve  been  for  the  last  five  years. 
We  are  not  prepared  to  say  that  such  was  the  intention  of 
the  Legislature  in  first  enacting  the  provision,  and  then  re- 
enacting  it  and  continuing  it  on  the  statute  book.  We  rather 
conclude  that  the  copy  of  the  order  of  sale  was  intended  to 
notify  the  sheriff  that  the  Court  had  entered  a  judgment  for 
the  sale  of  tlie  lands  reported,  while  the  copy  of  the  collec- 
tor's report  was  designed  to  apprise  him  what  lands  he 
should  sell ;  and  that  in  the  execution  of  the  order  of  sale, 
when  the  collector's  report  was  dispensed  with,  lie  could 
look  into  the  judgment  and  other  records  to  ascertain 
his  precise  dut}^  This  construction  can  work  no  injury. 
If  the  sheriff  sold  lands  not  embraced  in  the  judgment,  the  j 
sale  would  be  a  nullity. 

Another  objection  is  taken  to  these  proceedings.    It  is  con- 
^  tended  that  in  addition  to  the  judgment,  precept,  and  sheriff's 

deed,  the  defendants  were  bound  to  prove  that  the  payment 
of  the  taxes  had  been  demanded  of  the  person  against  whom 
the  same  was  assessed,  and  that  the  amount  could  not  be 
collected  from  his  personal  estate.  The  statute  required 
the  collector  to  make  the  amount  of  the  taxes  by  the  seiz- 
ure and  sale  of  the  goods  and  chattels  of  the  owner ;  and  he 
was  only  authorized  to  report  lands  for  judgment  when  he 
could  not  otherwise  collect  the  taxes.  That,  however,  is 
taken  for  granted  when  he  makes  a  report  in  proper  form, 
the  presumption  arising  that  he  has  performed  his^duty. 
Tat/lor  V.  The  People,  2  Gilm.  349.  If  these  taxes  might 
have  been  collected  by  the  exercise  of  proper  diligence  on  the 
part  of  the  collector,  that  would  be  a  good  reason  why  the 
land  should  not  be  sold ;  but  it  should  be  interposed  by  way 
'of  defence  to  the  application  for  judgment.    If  judgment  is 
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allowed  to  be  rendered,  the  purchaser  is  not  bound  to  prove 
that  a  demand  was  ever  made  for  the  taxes ;  nor  is  the  for- 
mer owner  permitted  to  defeat  the  title  of  the  purchaser 
by  showing  that  the  taxes  might  have  been  collected  out 
of  his  personal  property.  The  judgment  is  conclusive  of 
these  matters.  The  Court  committed  no  error  in  admitting 
these  proceedings  in  evidence. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  is  remanded  for  further  proceedings  consist- 
ent with  this  Opinion. 

Judgment  reversed. 


James  Wilson^  plaintiff  in  error,  v.  James  Campbell,  de- 
fendant in  error. 


Error  to  Lee. 

A  mere  agreement  to  form  a  partnership  does  not,  of  itself,  create  a  parttiersbip. 
The  parties  must  enter  on  the  execution  of  the  agreement  before  the  relation 
of  partners  exists  between  them.  While  the  agreement  remains  executory, 
\f  one  of  them  refuses  to  carry  it  into  effect,  the  only  remedy  of  the  other  if 
by  an  action  at  Law  for  the  violation  of  the  agreement,  or  by  a  bill  in  Equity 
to  enforce  specifically  its  performance. 


This  was  a  suit  in  Chancery,  commenced  by  James  Camp- 
bell against  James  Wilson,  in  the  La  Salle  Circuit  Court, 
by  bill  filed  on  the  10th  of  July,  1840,  and  on  the  16th  of 
November,  1843,  by  agreement  removed  to  the  Lee  Circuit 
Clourt. 

The  bill  in  Chancery  stated  in  substance,  that  in  the  spring 
of  1838,  said  Campbell  and  Wilson  entered  into  an  agree- 
ment wherein  said  parties,  in  order  to  secure  an  interest  in 
some  contract  with  the  State  of  Illinois  for  work  upon  the 
Central  Rail  Road,  at  the  letting  of  the  same  by  the  State, 
agreed  each  to  join  with  some  other  company,  and  put  in 
their  bids  in  connection  with  such  company,  at  the  regular 
Settings  of  such  work  by  the  StatCi  and  in  case  either  sue- 
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ceeded  in  connection  with  any  such  company^  the  other  party 
was  to  have  one  half  the  interest  so  obtained;  and  as  said  par- 
ties were  jointly  interested  in  a  contract  for  work  on  the  Illi- 
nois and  Michigan  Canal,  it  was  further  agreed  that  the 
unsuccessful''  applicant  should  superintend  the  work  on  the 
Canal,  and  the  successful  applicant  the  work  on  the  Rail  Road; 
that  the  superintendence  of  each  should  be  deemed  equivalent 
in  value,  and  that  when  said  contracts  were  finished,  each 
should  share  equally  in  the  profit  or  loss  upon  the  same,  as 
the  case  might  be. 

T*he  bill  further  stated  that  at  such  letting,  in  June,  1S3S, 
said  Wilson,  in  connection  with  others,  to  wit :  N.  W.  Man- 

ville,  H,  L.  Owens,  H.  C.  Perry, Weed,  and  Fairchild 

Weed  procured  a  contract  on  said  Rail  Road,  and  that  they 
proceeded  with  the  work  upon  the  same,  said  Wilson  super- 
intending the  work  on  the  Rail  Road,  and^aid  Campbell  that 
on  the  Canal,  and  that  each  had  an  equal  interest  therein; 
that  subsequently  to  June,  1838,  said  Wilson  sold  out  to  said 
Campbell  and  one  McFarrin,  for  $1100,  all  his  interest  in 
the  Canal  contract,  and  for  which  he  was  paid  in  full ;  at  the 
same  time,  it  was  privately  agreed  that  said  Wilson  should 
return  one  half  of  all  the  interest,  being  one  half  of  the  whole 
contract,  meaning  that  said  Wilson  should  have  one  quarter 
of  all  the  profits  on  said  contract. 

The  bill  then  alleged,  that  the  reason  for  such  private 
agreement,  was  to  enable  said  Wilson  to  procure  from  said 
^McFarrin  and  Campbell,  the  goods  and  stores  necessary  to 
carry  on  the  Rail  Road  contract,  without  exciting  the  jealousy 
of  said  McFarrin,  and  also  to  enable  said  Wilson  and  Camp- 
bell .to  obtain  means  to  commence  said  work  on  the  Rail  Road, 
by  selling  to  said  McFarrin  a  portion  of  the  Canal  profits  ; 
that  in  February,  1839,  said  Campbell  sold  out  all  of  his  and 
Wilson's  interest  in  the  Canal  contract  to  McFarrin  for  1000 
dollars,  and  that  he,  Campbell,  took  a  sub-contract  on  the 
Rail  Road  with  the  consent  of,  but  unconnected  with  said  Wil- 
son, without  aifecting  his  interest  in  said  Rail  Road  contract. 
The  bill  then  averred  that  all  such  bargains,  sales,  &c.,  were 
made  in  good  faith,  and  with  the  consent  of  Wilson,  and  with 
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the  understanding  that  they  were  equal  sharers  and  partners 
in  the  Rail  Road  and  Canal  contracts.  Complainant  then 
stated  his  readiness  and  desire  to  account  and  settle  with 
Wilson,  but  that  Wilson  would  not,  and  denied  owing  any 
thing  to  him.  Complainant  further  averred^  that  at  the  time 
the  Rail  Road  contract  was  given  up  on  account,  of  the 
stoppage  of  payment  by  the  State,  the  amount  of  profits  due 
to  said  complainant  and  Wilson  on  the  same,  was  at  least 
$8,000,  and  he  believes  $12,000,  the  whole  ef  which  was 
received  by  Wilson,  and  to  one-half  of  which  he  was  enti- 
tled ',  that  said  Wilson  refused  to  pay  the  same,  or  any  ofit, 
and  refused  to  account.  The  oath  of  the  defendant  was 
expressly  waived,  and  then  followed  a  list  of  interrogatories, 
and  the  usual  prayer  for  relief,  &c. 

On  the  14th  of  November,  1840,  a  demurrer  was  filed, 
and  afterwards,  on  the  28th  of  January,  1842,  an  answer  was 
filed,  of  which  the  following  is  an  abstract :  Defendant  ad- 
mitted that  himself,  Campbell  and  McFarrin  were  intei^ested 
in  the  Canal  contract;  that  they  had  several  times  applied 
for  work  on  the  Central  Rail  Road,  hut  without  success ; 
and  that  a  short  time  before  the  letting  spoken  of,  Wilson 
and  Campbell  had  a  verbal  understanding  that  if  either  of 
them  should  obtain  work,  the  other  should  have  the  privi- 
lege, if  he  thought  proper,  of  becoming  equally  interested 
with  him  who  was  successful.  He  denied  that  there  was 
any  agreement  that  the  superintendence  of  one  on  the  Canal 
should  be  equivalent  to  that  of  the  other  on  the  Rail  Road, 
but  admitted  that  he  agreed  with  said  Campbell  and  McFar- 
rin, to  allow  them  for  the  time  that  he  spent,  less,  upon  the 
Canal,  than  said  Campbell  and  McFarrin. 

He  admitted,  that  in  June,  1838,  in  connection  with  Man- 
ville  and  others,  they  entered  into  a  contract  with  the  State 
for  work  on  the  Central  Rail  Road,  and  proceeded  with  their 
work  on  said  Rail  Road.  He  admitted  the  sale  of  his  inter- 
est in  the  Canal  contract  for  $1,100  to  Campbell  and 
McFarrin,  but  denied  the  private  agreement  alleged  in  said 
bill.  He  stated,  that  upon  entering  into  such  sale  of  his  in- 
voL.  v^  25 
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terest  in  the  Canal  contract,  Campbell  expressed  some  un- 
willingness to  pay  the  amount,  he  proposed  to  said  Campbell 
that  if  he  did  not  make  the  $1,100  and  wages  he  would  pay 
back  the  deficiency  provided  Campbell  would  agree  to  give 
him  one-half  the  profits  over  and  above  the  sum  of  $1,100 
and  Campbell's  wages.     He  denied  that  his  reasons  for  sell- 
ing were  truly  stated  in  said  bill,  denied  that  Campbell 
ever  advanced  a  single  dollar  to  carry  on  the  work  on  the 
Rail  Road  contract,  or  that  bis,  Campbell's,  name  was  ever 
used  in  connection  with  it  to  raise  funds  for  its  construction. 
Hq  alleged,  that  soon  after  this  sale  he  had  a  settlement 
with  McFarrin  and  Campbell,  and  it  was  proved  that  they 
were  indebted  to  him  in  the  sum  of  $2,800,  and  that  the 
goods  and  stores  furnished  him  by  said  Campbell  were  to  go 
in  liquidation  of  said  indebtedness,  and  were  not  an  advance 
made  to  carry  on  the  work.     He  believed  Campbell  sold 
out  to  McFarrin  his  interest  in  said  Canal  contract,  for 
$1,000  in  February,  1839,  and  took  a  sub-contract  on  the 
Rail  Road,  but  denied  that  he,  Wilson,  had  at  that  time  any 
interest  in  the  same.     He  admitted  that  the  work  on  the  Rail 
Road  stopped  when  the  State  stopped  payments  of  estimates, 
but  denied  that  his  share  of  the  profits  was  $8,000.     He 
averred,  that  when  he  and  others  took  the  Rail  Road  con- 
tract, it  was  considered  too  low  and  would  prove  a  losing 
operation  ;  that  during  the  first  six  months  they  did  not  re- 
ceive sufficient  estimates  te  pay  expenses,  and  that  it  was 
necessary  to  raise  funds  out  of  their  own  private  means. 
He  averred  that  Campbell  nevefr  advanced  anything  towards 
said  contract ;  that  soon  after  the  sale  of  his  Canal  interest, 
he,  Campbell,  left  the  country  for  six  months ;  that  during 
his  absence  he  never  wrote  to  him,  Wilson^  nor  did  he  ever 
express  a  wish  to  become  interested  in  it  until  one  month 
after  his  return,  at  whiph  time  and  not  before,  he,  Wilson, 
and  the  company  were  receiving  suffidient  estimates  to  pay 
the  expenses. 

He  admitted,  that  each  were  to  be  equally,  interested  in 
said  Rail  Road  contract,  with  the  express  understanding, 
however^  that  each  should  contribute  an  equal  amount  ta 
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prosecute  said  work.  He  denied  that  there  ever  was  any 
agreement  that  the  superintendence  of  one  on  the  Canal 
should  be  an  equivalent  for  that  of  the  other  on  the  Rail 
Road. 

He  averred  that  they  were  to  share  equally  in  said  Canal 
contract,  and  that  the  $1,100  were  not  received  as  profits,, 
but  as  purchase  money.  He  denied  that  Campbell  fulfilled 
his  agreement,  as  he  did  not  notify  him  that  he  considered 
himself  interested  in  the  Rail  Road  contract,  nor  did  he  ever 
advance  any  funds  to  aid  in  it.  He  denied  that  he  ever  re«^ 
ocived  .$8,000  as  profits,  but  only  between  $3,000  and 
^4,000  in  Illinois  scrip,  and  admitted  that  he  has  never  paid 
any  to  Campbell. 

He  then  alleged  that  the  matters  in  said  bill  are 
remediable  at  Law  and  not  in  Equity,  and  prays  the  same 
benefit  of  this  defence  as  if  he  had  demurred  thereto.  He- 
denied  any  other  or  further  knowledge. 

A  replication  was  filed  February  4,  1842. 

The  following  is  an  abstract  of  the  depositions. 

Henry  L.  Owens^  Complainant^ s  witness, — Knows  the- 
parties :  In  the  spring  of  1838,  the  defendant  informed  the 
witness  that  Campbell,  John  H.  McFarrin  and  Norman  Mc- 
Farrin  were  bidding  for  contracts  on  Central  Rail  Road  and 
also  that  the  witness  with  the  defendant,  C.  H.  Perry,  Hen- 
ry Weed,  E.  F.  Weed,  and  N»  W.  Manville  were  also  bidding ; 
that  they  were  bidding  together,  and  that  if  either  or  both 
obtained  bids,  each  were  to  be  equally  interested.  McFar- 
rin, complainant,  and  the  defendant  were  interested  in  the 
Canal  contract;  the  defendant  told  witness  that  he  had  sold 
out  his  interest  in  the  same  for  ten  or  eleven  hundred  dol-^ 
lars  to  complainant  and  McFarrin.  On  the  day  of  Rail 
Road  letting,  the  defendant  told  the  witness  that  he  and 
Campbell  were  to  retain  equal  interests  in  the  Canal  and 
Rail  Road  contracts,  if  either  of  them  got  any  work  on  the  Rail 
Road ;  that  the  defendant  was  to  take  charge  of  the  work 
on  the  Rail  Road  and  complainant  on  the  Canal,  and  their 
time  was  to  be  set  off  each  against  the  other.  Four  sections 
were  allotted  to  the  defendant  and  others  of  the  company;, 
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the  name  first  used  by  them  was  N.  W.  Manville  &  Co.;  after* 
wards  Perry,  Wilson  &  Co.  The  defendant  told  witness 
that  he  had  offered  complainant  $100  for  his  interest  in  the 
Rail  Road  contract,  but  complainant  would  not  take  it. 
This  was  two  or  three  weeks  after  the  letting  aforesaid. 

In  1839,  complainant  sold  out  his  interest  in  the  Canal, 
and  with  one  W.  Seward  took  a  sub-contract  on  one  of  the 
sections  obtained  by  N.  W.  Manville  &  Co.  and  continued 
there  until  about  the  time  Perry,  Wilson  &  Co.  suspended 
work  on  the  Rail  Road. 

Cross- Examination. — Does   not   recollect   advising  the 
complainant  to  bring  this  suit ;  thinks  he  never  did.     In 
the  winter  of  1839,  witness  had  conversations  with  the  com- 
plainant in  regard  to  the  complainant  and  said  defendant's 
business  on  said  road,  in  which  he  informed   complainant 
what  he  had  heard  the  defendant  say,  witness'  interest  with 
Campbell  was  got  by  purchasing  Seward's  interest  in  the 
sub-contract  under  Perry,  Wilson  &  Co.;  witness  sold  his 
interest  to  Perry,  Wilson  &  Co,  in  August  or  September, 
1838.     Estimates  had  been  taken  every  month  by  the  En- 
gineer ;  thinks  no  moneys  were  received  until  after  he  sold 
out,  and  about  three  months  after  commencing  the  work ; 
witness  had   one-sixth  part  of  original  contract,  and  re- 
ceived of  Perry,  Wilson  &  Co.  for  his  share,  $500 ;  the 
advances  were  made  by  each  individual,  but  not  in  equal 
proportions  ;  debts  were  contracted  by  the  company  ;  does 
not  know  how  much  each  advanced  ;  thinks  Wilson  advanced 
500  dollars  in  cash  and  other  property ;  others  advanced 
teams,  wagons,  &c.;  does  not  know  amount  of  outstanding 
debts  of  Co.  but  thinks  they  were  considerable ;  witness 
and   Manville    advanced   about  $600;   Manville    sold    his 
interest  to  Perry,  Wilson  &  Co.  at  same  time  Wilson  did  ; 
thinks  that  part  of  the  articles  advanced  by  witness  and 
Manville  were  returned   to  them;  they   were   paid    $600 
rn     cash,    balance    in  paying    outstanding  debts    against 
them.  The  original  contract  was  not  considered i>y  him  or  the 
company,  as  an  unprofitable  one ;  the  amount  of  the  whole 
contract  was  $150,000  ;  witness  sold  out  his  interest  because 
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he  was  told  Manville  would  have  to  leave ;  and  he  and  Man* 
ville  were  getting  behind  in  their  advances,  and  Perry, 
Wilson  &  Co.  promised  to  aid  them  in  obtaining  another 
contract  tlie  next  year.  Defendant  had  also  agreed  to  aid 
witness  and  Manville  with  funds,  but  had  failed  to  do  so, 
alleging  inability;  took  a  sub-contract  under  the  company 
about  a  year  after  selling  out ;  the  complainant  took  his 
sub-contract  in  February,  1839;  understood  that  com- 
plainant was  part  of  the  time  on  Rock  river,  sick,  after  the 
letting,  and  before  taking  the  sub-contract.  In  December 
or  January,  1841,  had  difficulty  with  the  defendant  about  a 
hog,  but  he  supposes  it  was  then  settled. 

Be^ Examination  in  chief. — The  above  conversations  be- 
tween the  defendant  and  witness,  were  caused  in  conse- 
quence of  discovering  an  intimacy  between  the  complaiinant 
and  the  defendant  on  the  day  of  letting,  which  led  him  to 
fear  something  was  going  on  prejudicial  to  his  interest,  and 
he  was  then  led  to  make  inquiries  of  the  defendant. 

John  H.  McFarrin^  ComplainanVs  witness. — Is  acquaint- 
ed with  parties  to  suit;  was  a  partner  with  them  in  the  Ca- 
nal contract;  partnership  commenced  in  June  or  July,  1838; 
were  equal  partners.  Defendant  sold  out  to  the  complainant 
and  witness  all  his  interest  in  the  Canal  contract,  section 
193,  consisting  of  every  thing  belonging  to  the  firm.  This-was 
about  July,  1838,  for  the  sum  of  $1100  over  and  above  what  he 
had  invested.  The  $1,100  was  to  be  paid  on  the  completion  of 
section  193.  Defendant  drew  goods,  &c.  out  of  the  store 
of  the  complainant  and  witness,  to  the  amount  of  his  invest- 
ment; the  whole  $1,100  has  been  paid  in  full;  it  was  all 
paid  before  the  section  was  completed,  excepting  eighty- 
five  dollars.  Witness  purchased  out  Campbelfs  interest, 
29th  of  Jan.  1839,  paid  him  $1,000  dollars  for  it ;  in  settle- 
ment with  the  complainant,  he  bore  his  proportion  of  said 
payment  to  Wilson.  At  the  time  witness  purchased  com- 
plainant's interest,  about  $800  was  unpaid  of  the  $1,100. 
Defendant  was  not  present  at  the  time  of  this  sale  ;  he  knew 
it  about  a  week  after,  and  made  no  objection.  After  the 
Canal  contract  was  completed,  and  after  the  suspension  of 


390  SPRfNGPIELD. 

WiUoD  V,  Campbell. 

work  on  the  Rail  Road,  in  the  fall  of  1841,  the  defendant  told 
me  that  as  Campbell  was  sick  on  Rock  river,,  and  not  being 
on  the  work,  he  did  not  consider  the  complainant  entitled  to 
any  thing,  but  he  had  offered  complainant  $100,  and  rather 
than  have  a  suit  about  it,  he  would  give  $800.,  In  the  sum- 
mer of  1838,  a  note  for  $600,  signed  by  the  complainant  and 
defendant,  was  given  to  Ezra  Dongan ;  it  w«s  paid  by  the 
defendant  in  the  fall  of  1838.  Complainant  superintended 
the  Canal  contract,  except  when  sick,  three  months ;  there 
was  no  charge  made  of  lost  time ;  does  not  know  that  the 
complainant  was  out  of  the  State  in  1838,  or  1839  ;  if  so, 
thinks  he  would  have  known  it. 

CrusS' Examination, — When  the  defendant  sold  to  the 
complainant  and  witness  he  had  a  right  to  draw  on  us  to  the 
amount  invested  by  him  in  the  Canal  contract,  and  he  did 
do  so.  The  articles  he  drew  were  charged  to  his  individual 
account ;  they  were  in  part  payment  for  the  purchase  of  his 
interest  in  the  canal  contract.  The  $1,100  witness  consid- 
ered a  debt  due  from  us  to  the  defendant;  do  not  know  of 
complainant  ever  advancing  any  thing  on  the  Rail  Road 
contract  of  Perry,  Wilson  &  Co. 

jRe-Exammation  in  chief. — Complainant  and  witness,  he 
considered,  had  about  $1,600  or  $2,000  invested  in  the  Ca- 
nal contract,  at  the  time  of  purchasing  out  the  defendant. 

C,  H,  Perry,  DefendanVs  witness. — Knows  the  parties 
and  of  the  Canal  contract  in  1838  ;  the  company  were  com- 
plainant, defendant  and  McFarrin ;  does  not  know  of  tlie 
company  proposing  for  work  on  the  Central  Rail  Road  ; 
knows  of  the  sale  of  the  defendant's  interest  in  Canal  con- 
tract, for  $1,100,  and  defendant's  obtaining  a  contract  on 
the  Rail  Road  in  June,  1838,  in  company  with  Manville,  H. 

.  L.  Owens,  H.  Weed,  E.  F.  Weed,  and  witness.  It  was  his 
opinion  that  the  contract  would  be  profitable  to  some  extent ; 
it  was  about  six  or  seven  months  after  commencing  work, 
before  estimates  were  received  from  the  State  to  pay 
expenses. 

The  money  to  carry  on  the  business  was  advanced  by  the 

*  members  of  the  firm,  and  on  the  credit  of  the  firm;  tiic 
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complainant  never  did  advance  any  money  to  carry  on  the 
work;  if  he  had,  witness  would  have  known  it^  at  the  time 
of  commencing  work  on  the  Road,  supposed  complainant  to 
have  been  at  La  Salle,  on  his  Canal  contract ;  complainant 
was  not  present  at  the  time  of  commencing  the  work,  nor 
^t  any  time  after  as  a  partner  or  person  interested ;  thinks 
he  was  not  near  the  work  for  several  months  after  it  was 
commenced ;  thinks  he  was  on  Rock  river  sick.  It  was 
about  five  weeks  after  commencing  work  on  the  Rail  Road 
before  an  estimate  was  received.  Does  not  know  how  much 
defendant  advanced  to  carry  on  said  work,  nor  how  much 
he  received  on  final  settlement ;  what  he  did  receive  was  in 
State  scrip  of  Illinois.  The  company  took  goods^  &c.  of 
complainant  and  McFarrin,  on  account  of  defendant ;  they 
told  witness  they  were  owing  defendant  a  considerable 
amount,  and*he  supposed  it  would  be  an  object  with  them 
to  pay  in  this  way,  as  otherwise  they  would,  in  the  end, 
have  to  pay  cash.  The  company  paid  defendant  for  these 
things. 

CrosS'ExamzJiation, — Was  a  member  of  both  firms,  N.  W. 
Manville  &  Co.  and  Perry,  Wilson  &  Co.  We  got  the  con- 
tract in  June,  1838,  in  the  name  of  N.  W.  Manville  &  Co.-, 
composed  of  N.  W.  Manville,  H.  L.  Owens,  James  Wilson, 
H.  Weed,  E.  F.  Weed,  and  C.  H.  Perry ;  a  short  time  after 
work  commenced,  defendant  bought  out  Owens  and  Man- 
ville's  interest  in  the  contract  for  the  rest  of  the  company ; 
witness  then  formed  under  the  name  of  Perry,  Wilson  &  Co. 
which  was  composed  of  defendant,  witness,  H.  Weed,  and 
£.  F.  Weed,  each -owning  an  equal  interest  in  the  contract. 
All  the  books  witness  knows  of,  of  the  company,  are  in  wit- 
ness' custody.  Understood  that  complainant  sold  out  his 
interest  in  the  Canal  contract  to  McFarrin,  but  do  not  kiiow  . 
if  defendant  knew  of  such  sale,  or  advised  it.  DonH  know 
'  the  precise  profits  on  said  contract;  witness'  share,  one-fourth, 
was  between  $6,000  and  $7,000 ;  defendant  was  originally 
entitled  to  one-sixth,  but  he  increased  this  by  buying  out  E. 
F.  Weed.  Does  not  know  how  much  he  made ;  on  8th  of 
March,  1839,  the  company  let  a  sub-contract  to  complainant 
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and  E.  W.  Seward ;  six  months  after  this  the  contract  was 
abandoned  because  the  State  failed  to  pay ;  receired  ^6,000 
of  the  State  in  Illinois  scrip  for  stopping  the  work,  con- 
siderable of  which  was  divided  among  our  sub- contractors  : 
does  not  know  how  much  defendant  received  as  his  share ; 
complainant  was  not  on  the  contract  from  th«  comroence*^ 
ment  in  July,  until  the  winter  following;  he  was  sick  on 
Rock  river  some  time,  and  he  had  been  back  several  weeks 
before  he  came  to  our  side  of  the  river.  Defendant  sold  out 
his  interest  in  the  Canal  contract  about  time  of  commencing 
on  the  Rail  Road.  Does  not  know  when  complainant  sold  out 
his  interest ;  he  continued  on  the  sub- contract  from  March  8, 
1839,  until  the  work  was  abandoned.  Am  not  related  or 
connected  with  defendant  in  any  manner.  After  letting  sub- 
contract to  complainant  and  Seward,  defendant  stated  to 
witness  that  complainant  had  set  up  a  claim  Sgainst  him  in 
the  Rail  Road  contract ;  that  prior  to  the  letting  he  had  an 
understanding  with  complainant  that  they  were  to  put  in 
separate  bids  and  to  be  mutually  interested  in  what  might 
thus  be  obtained ;  defendant  in  connection  with  the  company 
obtained  work,  but  the  complainant  had  forfeited  all  claim 
to  any  interest  with  him,  as  he  had  never  incurred  any  re- 
sponsibility, or  advanced  any  money  on  account  of  the  seme, 
but  had  waited  till  he  had  found  the  job  profitable,  and  he,  de- 
fendant, did  not  consider  that  he  had  any  recourse  or  claim 
on  the  cQnfplainant,  had  the  job  turned  out  unprofitable. 

John  fFilsoHy  Defendant's  witness.* — Knows  the  parties  to 
this  suit,  and  of  a  company  composed  of  McFarrin,  com- 
plainant and  defendant,  owning  a  contract  on  the  Canal,  in 
June,  1838.  Does  not  know  of  said  company  proposing  for 
work  upon  the  Central  Rail  Road.  Thinks  they  did  not; 
knew  of  the  sale  of  defendant's  interest  for  $1,100,  to  the 
complainant  and  McFarrin,  and  also  of  the  defendant's  pro- 
curing work  on  the  Rail  Road  in  connection  with  Manville 
and  others.  At  the  time  of  commencing  work  on  the  Rail 
Road,  the  complainant  was  on  the  Canal  in  La  Salle.  Knew 
of  defendant's  selling  his  Canal  interest  to  the  complain- 
ant and  McFarrin,  for  $1100.     Was  present  at  the  time. 
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and  offered  defendant  more,  but  he  declined,  saying  they 
were  old  partners  and  had  a  preference. 

Cross- Examinatim.  Was  not  a  member  of  either  of  the 
firmg  of  N.  VV.  ^lanville  &  Co.  or  Perry,  Wilson  &  Co  ;  am 
the  brother  of  the  defendant,  but  have  no  business  connec- 
tion with  him. 

Robert  Meady  CjmpJainant^ s  witness. — Knows  the  par- 
ties to  this  suit,  and  in  February,  1839,  heard  the  defendant 
tell  the  complainant  that  he,  complainant,  had  better  sell  out 
his  contract  on  the  Canal,  and  take  a  sub-contract  under 
Perry,  Wilson  &  Co.  upon  the  Rail  Road. 

C  H.  Perry ^  Cjm^plavianVs  witness^  second  deposition^ 
Knows  the  parties.  In  the  winter  after  the  Rail  Road  con- 
tract was  procured,  had  a  conversation  with  the  defendant, 
who  told  witness  that  complainant  had  set  up  a  claim  in  his, 
defendant's,  ct>ntract  on  the  Rail  Road;  that  they  bad.an 
understanding  that  both  were  to  bid  at  the  Rail  Road  letting, 
and  each  to  share  equally  in  whatever  work  they  might  ob- 
tain; defendant  stated  that  the  complainant  had  been  absent  a 
considerable  time  afier  contract  was  taken  ;  had  furnished  no 
capital;  incurred  no  risk,  and  he,  defendant,  was  under  no 
obligation  to  give  him  an  interest  in  the  work.  Thinks  the 
defendant  received  ^6000  or  "rTOOO  as  prohts  on  the  Rail 
Road  contract ;  never  heard  the  defendant  say  any  thing  on 
the  subject. 

Cross- Examination. — Knows  of  the  defendant  being  inter- 
ested in  one  third  of  the  Canal  contract  in  1838;  he  sold 
out  his  interest  in  it  in  the  fall  of  1838  to  the  complainant 
and  McFarrin,  for  f  1,100.  Knows  he  was  paid  part  of  this  ; 
does  not  know  that  he  received  all.  In  a  coniiersation  with 
the  complainant  at  Ottawa,  he  stated  to  me  that  the  defend- 
ant  was  still  t6  retain  an  interest  in  the  said  contract.  Has 
heard  the  complainant  and  McFarrin  often  urge  the  defend- 
ant to  purchase  goods  at  their  store ;  they  have  often  urged 
me  to  buy  on  witness'  account,  as' they  went  in  part  payment 
of  the  amount  they  owed  the  defendant.  Has  understood 
from  both  McFarrin  and  the  defendant,  that  the  defendant 
received  a  note  ou  Pearl  &  Hyatt  for  ^500  of  McFarrin,  to 
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be  applied  on  what  the  complainant  and  McFarrin  owed  the 
defendant ;  and  also  the  defendant's  part  of  a  carriage  was 
to  be  applied  in  the  same  way.  Also,  that  defendant  re- 
ceived a  note  ag^alnst  N.  W.  Manville  and  othrt'S  from  the  com- 
plainant  and  McFarrin  for  .$1000,  which  the  defendant  was 
to  take  as  a  part  of  said  indebtedness  due  him  at  about  $600. 
Don't  know  of  defendant's  receiving  any  money  of  com- 
plainant and  McFarrin  on  sale  of  his  Canal  interest  to  them. 
Knows  the  money  defendant  advanced  on  Rail  Road  contract 
was  his  own  money;  he  also  furnished  goods  and  pro- 
visions procured  from  the  complainant  and  McFarrin ;  also 
goods  procured  of  witness.  He  also  purchased  a  stock  of 
goods  in  St.  Louis  on  his  own  credit  for  the  company.  The 
complainant  never  furnished  any  money  or  thing  to  the 
Rail  Road  company ;  if  he  had,  should  have  known  it,  as 
witness  financiered  for  the  company. 

On  the  11th  May,  1844,  the  Court  rendered  a  decree, 
pronouncing  the  complainant  and  defendant  to  be  partners 
in  the  contracts  on  the  Rail  Road  and  Canal,  as  set  forth  in 
tiie  bill  of  the  complainant;  that  the  defendant  has  received 
whole  amount  of  the  profits,  and  ordering  an  account.  The 
cause  was  referred  to  S.  G.  Patrick,  a  special  Commission- 
er, to  take  an  account,  hear  evidence,  examine  parties  and 
books  and  papers,  and  make  report  thereof.  He  subse- 
quently filed  his  report  in  Court. 

The  Commissioner  set  forth  that  the  evidence  was  un- 
satisfactory in  its  character ;  that  many  of  the  books  and 
papers  of  the  Rail  Road  firm  have  been  destroyed  by  fire ; 
that  in  the  Canal  contract  the  parties  and  McFarrin  were 
equally  interested,  and  so  far  they  have  mutually  shared 
their  respective  interests ;  that  from  the  evidence  of  Perry 
and  others,  the  defendant  obtained  in  June,  1838,  a  contract 
for  work  on  the  Central  Rail  Road,  in  company  with  five 
others,  as  equal  partners ;  that  subsequently  two  of  original 
partners,  to  wit :  Owens  and  Manville,  were  bought  out  by 
the  company,  and  that  the  complainant  and  defendant,  ac- 
cording to  the  interlocutory  decree  of  the  Court  were  equal- 
ly  interested  in  one  fourth  of  the  whole  Rail  Road  contract ; 
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that  the  defendant  subsequently  bought  out  the  interest  of 
C.  Weed,  thus  becoming  owners  of  one  half  the  whole  con- 
tract ;  that  there  was  Ho  evidence  to  show  when  defendant 
bought  said  interest  of  Weed,  or  how  much  he  paid  for  it, 
nor  whose  funds  were  used  in  paying  Weed,  and  no  evidence 
was  introduced  on  which  such  an  account  could  be  stated. 
That  the  day  book  and  ledger  admitted  in  evidence  showed 
that  the  defendant  was  charged  with  $25,286*67,  and  cred- 
ited with  $16,230*68,  which  leaves  a  balance  against  de- 
fendant of  $9,055*99,  which,  assuming  the  books  to  be  full 
and  correct,  the  Commissioner  proceeded  to  say  would  be 
the  amount  of  the  defendant's  individual  profit  on  said  con- 
tract ;'  that  the  books  contained  no  memoranda  of  the  dis- 
tribution  of  damages  to  members,  of  which  there  is  evidence 
that  it  amounted  to  $6000  in  Illinois  scrip ;  that  the  books 
showed  no  distinction  in  the  charges  and  credits  to  the  de- 
fendant at  the  different  times  he  owned  different  amounts  of 
interest ;  that  the  books  furnished  no  sufficient  data  on  wliich 
to  rely,  and  that  the  bill  and  answer,  depositions  and  parol 
evidence   before   tlie   Commissioner,   constituted  the  only 
reliable  evidence.     That  from  the  best  evidence  the  profits 
of  the  defendant  were  $6,500  on  one  fourth  of  the  contract, 
and  which  came  into  his  hands.     Deduct  for  fourteen  and 
three  fourth  months'  absence  of  the  complainant  $737*50-100 
from  $6,500  left  balance  of  $5,672-50,  one  half  of  which  is 
charged  to  the  defendant  as  due  to  the  complainant ;  that 
the  last  p^ment  on  the  Rail  Road  was  received  2Sth  March, 
1840,  from  which  time  add  interest  at  six  per  cent,  on  half 
the  amount  of  $5,762-50  is  $768*31,  which  in  the  aggregate 
amDunts  to  $3,649  56,  the  amount  due  complainant  by  the  de- 
fendant.    He  further  stated  that  there  was  evidence  of  $6,000 
in  Illinois  scrip  having  been  received  as  damages  from  the 
State,  but  that  there  was  also  evidence  that  a  considerable 
amount  of  same  was  paid  out  for  indebtedness,  and  no  evi- 
dence that  any  of  it  was  received  by  the  defendant ;  that 
there  is  some  contrariety  in  the  evidence  as  to  the  value  of 
the  scrip,  but  that  this  value  was  immaterial  on  account  of 
the   uncertainty   of  the   amount  of  same  received  by  the 
defendant  on  final  settlement. 
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At  the  September  term,  1844,  the  Hon.  Thomas  C.  Browne 
presiding,  after  several  miotions  were  entered  and  overruled 
by  the  Court,  it  was  ordered  that  the  aforesaid  sum  of 
$3,649-66  be  paid  by  the  defendant  below  within  sixty  days, 
and  that  in  default  of  such  payment,  an  execution  issue. 

0.  H.  Browning  Sr  A*.  Bushnell,  for  the  plaintiff  in  error. 

1.  The  other  persons  interested  should  have  been  parties 
to  the  bill. 

AH  parties  interested  in  an  account  should  be  made  par- 
ties to  the  bill.  1  Story's  Eq.  PI.  167, 167a  and  note  ;  Hop- 
kirk  V.  Page^  2  Brock.  20. 

Where  the  defendant  is  interested  in  having  other  parties 
before  the  Court,  or  where  without  them,  he  might  be  held 
for  more  than  he  ought  to  pay,  or  embarrassed  by  their  ab- 
sence, he  may  object  that  they  are  not  before  the  Court. 
Story's  Eq.  PI.  §§  136,  138,  141,  164. 

Here  the  amount  to  be  paid  by  Wilson  depends  upon  an 
account  between  Wilson  and  the  other  parties,  which  alone 
can  determine  the  profits  received.  Story's  Eq.  Pi.  §§  127 
-9,  172-3,  177 ;  Marr  v.  Meilacky,  1  Mylne  &  Craig,  659; 
Bray  v.  Fromont^  6  Madd.  6. 

On  a  bill  in  Chancery  against  the  indorser  of  a  promissory 
note,  the  defendant  has  a  right  to  insist  that  the  other  indors- 
ers  be  made  parties.  Riddle  v.  Mandeville^  2  Peters'  Cond. 
R.  268. 

The  principle  on  which  Courts  of  Equity  require  all  parties 
before  the  Court  is  to  prevent  future  litigation.  All  persons 
interested  in  the  subject  matter  of  the  suit  must  be  before 
the  Court  in  order  that  complete  justice  may  be  done  in  one 
suit  MandeviUe  v.  Biggs,  2  Peters,  487  ;  Caldwell  v.  Tag- 
gart,  4  do.  190.     '" 

II.  As  it  was  a  bill  for  th^  winding  up  of  a  partnership, 

not  only  should  all  of  the  partners  have  been  before  the  Court, 
but  the  bill  should  have  prayed  the  dissolution  of  the  part- 
nership.    Loscomb  \.  Russell,  4  Simons,  8. 

III.  The  bill  shows  an  attempt  oa  the  part  of  one  partner 
to  bring  a  third  person  into  the  partnership — this  cannot  be 
done.     Story  on  Partn.  §  6;  Gow  on  Partn.  4,  5.     Mur- 
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ray  v.  Bogart,  11  Johns.  318  ;  Kingman  v.  Speers,  7  Mass. 
235.  And  though  one  partner  may  charge  hi?  own  interest 
in  the  partnership  in  favor  of  a  third  person,  the  latter  will 
take  his  interest  subject  to  an  account  between  the  partners 
— the  bill  should  have  shown  that  the  parties  had  accounted, 
for  till  then  he  can  have  no  right  to  an  account  against  Wil- 
son. Gow  on  Partn.  5,  94,  96,  110  j  Bray  v.  Fromonl,  6 
Madd.  6;  Story  on  Partn.  §§  307,  8,  and  note. 

It  is  in  this  case  and  under  the  second  head  in  principle, 
like  the  case  of  the  assignee  of  one  partner  or  a  purchaser  of 
the  interest  of  one  partner,  on  execution — he  takes  only  the 
surplus  after  payment  of  debts,  and  of  course  requires  a 
previous  settlement  of  the  partnership  affairs  and  the  as- 
certaining of  the  surplus. 

IV.  The  bill  does  not  show  any  valid  agreement  for  a 
partnership — it  shows  no  consideration  for  the  supposed  con- 
tract— the  whole  contract  was  inchoate  and  preliminary. 
Gow  on  Partn.  10,  11;  Dowlin  v.  Wardy  6  Johns.  194; 
Wilbur  V.  Howe,  8  do.  444;  Chitty  pn  Contracts,  8,  9,  13, 
14,  40;  2  Kent's  Com.  465  ;  McJVeUw.  Read,  28  Eng.  Com. 
Law  R.  265 ;  3  Kent's  Com.  25 ;  Trimble  v.  Green,  3  Dana, 
336-7 ;  Violet  v.  Patton,  5  Cianch,  142 ;  Minium  v.  Sey- 
mour, 4  Johns.  Ch.  R.  600. 

The  terms  of  the  contract  were  uncertain  and  indefinite. 
Certainty  in  the  terms  is  essential,  when  the  Courts  are 
called  on  to  enforce  it  specifically. 

V.  If  there  was  any  consideration  for  the  contract,  it  con- 
sisted in  the  agreement  of  Campbell  to  join  with  some  other 
company  and  bid — the  object  of  the  contract  was  to  in- 
crease their  work  or  their  chances  of  procuring  work  on  the 
railroad.  The  performance,  therefore,  of  Campbell  in  this 
particular,  is  of  th>e  essence  of  the  contract — it  goes  to  the 
consideration  by  virtue  of  which  only  can  the  contract  be 
supported.  He  should  hence  have  averred  in  his  bill  a  per- 
formance in  this  respect,  or  a  readiness  to  perform.  This  he 
has  not  done,  and  he  must  fail.  Suppose  Wilson  had  not 
bid,  and  Campbell  brought  ^in  action  at  law  to  y«coT«r  dam- 
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ages  ?  Tharp  v.  Tharp^  1  Salk.  171 ;  2  Kent^s  Com.  465  ; 
Trimble  v.  Green^  3  Dana,  356-7  ;  Porter  V.  JRose^  12  Johns. 
209;  Parker  v.  Parmelee,  20  do.  130;  Barri/  v.  .^Z^- 
/?wry,  6  Litt.  161 ;  Dana  v.  Kingj  2  Pick.  156;  Hunl  v. 
Livermorej  5  do.  605 ;  1  U.  S.  Dig.  638,  §  27  ;  Bordenave 
V.  Gregory,  6  East,  107 ;  Aixw^*  v.  Hood,  13  Pick.  281  ;  1 
Saund.  230,  note  4  ;  Dakin  v.  Williams,  11  Wend.  69 ;  and 
these  conditions  precedent  are  always  considered  strictly  in 
favor  of  those  for  whose  benefit  they  are  made.  Gray  v. 
Gardineryll  Mass.  188 ;  6  Cowen,  669. 

And  the  party  seeking  to  enforce  the  contract  and  to  pro- 
cure the  benefit  of  it  in  Equity,  must  show  the  performance 
on  his  own  part  of  all  the  matters  entering  into  the  mutual 
consideration  of  the  ,  contract.  Colson  v. '  Thompson,  4 
Peters'  Gond.  R.  143;  Bates  \\  Wheeler,  1  Scam.  54; 
United  States  v.  Robinson,  9  Peters,  319;  Trailor  v.  Hillj 
2  Gilm.  364;  1  Barb.  &  Har.  Dig.  304,  §:3,  4;  Modistet  v. 
Johnson,  2  J^Iackf.  439,  440 ;  Morgan^s  heirs  v.  Morgan,  4 
Peters'  Cond.  R.  120,  123;  FUzpatrick  v.  Beatty,  1  Gilm. 
467-8;  Harris  v.  Knickerbocker,  5  Wend.  638. 

The  original  practice  was  to-send  parties  to  the  Law  Courts 
to  see  whether  there  was  a  valid  contract. 

VI.  This  is  an  attempt  to  enforce  the  specific  execution 
of  tti  alleged  contract  for  a  partnership. 

A  Court  of  Equity  will  never  do  this  except  under  pecu- 
liar circumstances  and  to  prevent  fraud — as  in  cases  where 
a  party  was  vested  under  the  contract,  and  been  put  in  a 
condition  in  which  he  cannot  be  put  in  statu  quo,  and  he 
seeks  relief.  Story  on  Partn.  284,  §  188 ;  Gow  on  Partn. 
109-11,  and  notes  (y)  and  (1.) 

And  never  where  the  partnership  may  be  dissolved  at  any 
time  by  either  of  the  parties.  Hessy  v.  Birch^  9  Vesey,  357 ; 
Gow  on  Partn.  109-11; 

And  where  no  time  is  fixed  for  the  duration  of  the  part- 
nership, it  can  only  exist  during  their  mutual  pleasure. 
Story  on  Partn.  §§  48,  307-8  &  note;  8  Kent's  Com.  63 ; 
Feaihetstanaitgh  v.  Fenwck,  17  Vesey,  307-8.. 
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In  this  case,  the  partnership  could  have  been  dissolved  at 
any  time.     Crashaw  v.  Maule^  Swanst.  621,  525. 

If  it  is  said  the  partnership  has  been  dissolved,  we  reply 
that  it  has  never  been  one--^that  Campbell,  so  far  aa  any 
thing  from  him  appears,  ever  denied  it — he-  never  did  any 
thing,  under  the  contract.  Wilson  always  repudiated  it  and 
him  as  a  partner-— so  that  even  if  there  was  a  contract'  of 
partnership,  there  has  been  no  partnership ;  and  now  Camp- 
bell seeks  to  force  himself  on  Wilson  as  a  partner. 

But  even  in  cases  where  Courts  of  Equity  will  enforce 
contracts  of  partnership,  they  will  not  decree  an  account  for 
the  time  the  party  ought  to  be  admitted ;  as  to  the  time  past 
the  party  will  be  left  to  his  remedy  at  law.  Gow  on  Partn. 
11  f  Anon.     Vesey  Senf.  729. 

There  is-  no  evidence  of  a  legal  partnership.  A  mutual 
contribution  of  something  of  value  is  of  the  essence  of  the 
contract.  Story  on  Partn^  §§  3,  4,  5,  6,  8  ;.  3  Kent's  Com. 
25  ;  Collier  on  Partn.  2,  4. 

Where  a  partnership  is  denied,  it  will  not  be  inferred 
from  equivocal  circumstances.  2  Barb.  &  Har.  Eq.  Dig.  337, 
§  16. 

Nor  will  the  Court  decree  on  a  different  contract  admit- 
ted by  the  answer — ^nor  on  proof  of  material  matters  going 
to  the  consideration  of  the  contract  not  set  out  in  the  bill* 
The  complainant  must  recover  on  the  allegations  of  the  bill 
and  the  evidence  thereof,  or  not  all.  Thompson  v.  Todd^  1 
Peters'  C.  C.  R.  380 ;  1  Johns.  Ch.  R.  148-9 ;  6  Johns.  560 ; 
&  Wend.  949-60;  IJohns.  Ch.  R.  653-6;  10  Peters,  209. 

VIII.  1.  The  Court  erred  in  decreeing  an  account  as  to 
two  partnerships,  made  up  of  different  members.  2.  In  de* 
creeing  an  account  as  to  the  canal  contract,  as  the  bill  was 
framed  only  with  reference  to  an  account  on  the  railroad  con«* 
tract.  3.  The  Court  erred  in  decreeing  an  account  on  the 
the  canal  contract  in  the  absence  of  MoFarrin,  who  was 
also  a  partner  with  Wilson  and  Campbell  on  that  contract. 

IX.  The  Court  erred  in  confirming  the  Master's  report. 
I.  The  report  was  heard  on  testimony  not  properly  authen- 
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ticated.  The  Master  erred  in  allowing  Campbell  one-half  of 
one-fourth  of  the  profits,  when  he  was  at  most  entitled  to 
one-half  of  one-sixth  of  the  profits. 

H.  O.  Merriman^  for  the  defendant  in  error. 

The  objection  to  this  bill  that  there  was  a  concurrent 
condition  in  the  copartnership  agreement,  unperformed  on 
the  part  of  complainant,  is  unavailing  for  the  reason  that 
complainant's  right  to  an  account  depends  upon  the  acts 
done  under  the  agreement  and  not  on  the  agreement  itself. 
If  the  funds  used  in  the  business  of  the  firm  of  Perry,  Wil- 
son &  Co.  put  in  by  Wilson,  were  the  joint  funds  of  com- 
plainant and  defendant,  he  is  entitled  to  an  account. 

A  copartner«liip  may  exist  between  individual  members  of 
different  firms,  and  the  firms  of  which  they  are  respectively 
members  have  no  interest  in  the  accounting.  3  Kent's  Com. 
51-2. 

There  is  nothing  in  the  objection  that  the  other  members 
of  the  firm  of  Perry,  Wilson  &  Co.,  and  that  McFarrin,  a 
copartner  with  complainant  and  defendant  in  the  canal  con- 
tract, are  not  made  parties,  as  those  firms  were  fully  dis- 
solved before  this  bill  was  filed,  and  a  full  settlement  had 
also  taken  place  between  the  several  members  of  the  respec- 
tive firms,  and  Campbell  had  received  the  balance  due  him, 
on  sale  of  Canal  contract,  and  Wilson  had  received  the 
balance  due  him  out  of  Rail  Road  contract.  Hence,  no  fur- 
ther.accountiftg  or  settlement  is  needed,  except  as  between 
complainant  and  defendant.  Whenever  the  object  of  a  joint 
undertaking  is  completed,  it  is  a  dissolution  of  the  copart- 
nership.    Story  on  Partn.  §  280. 

By  an  application  of  these  principles  to  this  case,  if  the 
parties  had  a  joint  interest  in  the  funds  used  on  canal  and 
rail  road,  there  must  be  a  decree  for  complainant.  This  is 
proved  by  a  reference  to  the  proof  in  the  record. 

O.  Pttersy  also,  for  the  defendant  in  error. 

The  allegitions  of  the  bill  are  sufficient.    The  bill  is  in* 
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artificially  drawn,  but  the  Court  will  look  to  the  substance, 
and  see  that  such  a  case  is  made  by  the  bill  as  will  entitle 
the  pvty  to  the  relief  sought. 

The  agreement  between  the  parties  as  set  out  in  the  com- 
mencement of  the  bill,  is  introduced  only  as  an  inducement 
to  the  partnership,  and  as  explanatory  of  it.  No  relief  is 
sought  by  virtue  of  this  agreement,  but  by  virtue  of  the 
partnership  which  resulted  from  the  agreement.  We  claim 
a  participation  in  the  profits  of  the  partnership,  and  the  only 
efiect  of  the  agreement  is  to  define  the  nature  and  extent  of 
the  partnership.  The  complainant's  bill  would  have  been 
sufficient  without  any  statement  relative  to  the  agreement. 
It  might  have  been  entirely  omitted. 

Again,  the  objection  that  there  should  have  been  other 
parties  to  the  bill,  is  not  well  taken.  In  determining  who 
shall  be  made  parties,  it  is  not  necessary  to  inquire  whether 
all  persons  interested  in  the  subject  matter  of  the  suit  are 
made  parties,  but  only  whether  those  are  made  parties  who  are 
interested  in  the  object  of  the  suit.  Story's  £q.  PL  §  72 ; 
Whiting  V.  Bank  U.  S.y  13  Peters,  11. 

The  object  of  this  suit  is  to  charge  one-half  of  the  profits 
of  the  partnership  existing  between  C.  &  W.  No  other  per- 
sons have  any  interest  or  concern  in  the  division  of  these 
profits ;  so  that  the  object  of  the  bill  is  fully  accomplished 
by  a  litigation  between  the  present  parties. 

The  other  members  of  the  firm  of  Perry,  Wilson  &  Co. 
cannot  be  called  upon  to  execute  the  decree  that  may  be 
rendered  in  this  case.  Story's  Eq.  PI.  §§  74^76,  a,  &,  c,  81, 
153,  167  a,  189.  The  proof  sustains  the  allegations  in  the 
bill.  The  Master's  report  sustains  and  shows  that  the  de- 
fendant in,  error  is  entitled  to  one-half  of  the  profits  of  the 
partnership. 

It  is  too  late  to  take  exceptions  to  the  Master's  report. 
The  exception  should  have  been  made  to  the  Master  before 
his  report  was  made  to  the  Court,  and  objection  cannot  be 
made  at  the  hearing,  but  the  Master's  finding  of  the  facts, 
and  the  conclusions  drawn  by  him  must  stand.  Meth,  Ep» 
Ch.  v.  Jacques^   3  Johns.  Ch.  R.  78. 

VOL.  V.  26 
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The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.*  One  branch  of  this  case — that  relating  to 
the  canal  contract — is  easily  decided.  The  bill  states  that 
Campbell  &  McFarrin-  purchased  the  share  of  Wilson  in 
this  contract,  but  alleges  a  secret  arrangement  between 
Campbell  and  Wilson,  by  which  the  latter  still  retained  an 
interest  in  the  contract.  The  answer  admits  the  sale,  but 
denies  the  private  agreement  charged  in  the  bill.  There  is 
no  proof  that  any  such  agreement  was  made ;  on  the  con- 
trary, it  clearly  appears  that  the  sale  was  bona  Jidcj  and 
absolute  in  its  terms.  There  was  then  no  partnership  be- 
tween the  parties  in  this  contract  to  be  adjusted  by  a  Court 
of  Equity. 

The  oth^r  branch  of  the  case  relates  to  the  rail  road  con- 
tract. The  bill  does  not  seek  the  specific  performance  of 
an  agreement  for  a  partnership,  but  it  proceeds  on  the  ground 
that  there  has  been  a  subsisting  partnership,  in  the  settlement 
of  which  the  aid  of  a  Court  of  Equity  is  necessary.  A  mere 
agreement  to  form  a  partnership  does  not  of  itself  create  a 
partnership.  The  parties  must  enter  on  the  execution  of  the 
agreement  before  the  relation  of  partners  exists  between 
them.  While  the  agreement  remains  executory,  if  one  of 
them  refuses  to  carry  it  into  effect,  the  only  remedy  of  the 
other  is  by  an  action  at  Law  for  the  violation  of  the  agree- 
ment, or  by  a  bill  in  Equity  to  enforce  specifically  its  per- 
formance. 

It  was  probably  the  understanding  of  these  parties,  that 
each  should,  under  certain  circumstances,  become  equally 
interested  in  whatever  contract  either  might  obtain  on  the 
rail  road.  The  question  is,  was  this  understanding  so  car- 
ried into  effect  as  to  constitute  them  partners  in  the  contract 
procured  by  Wilson.  We  are  clearly  satisfied  that  no  part- 
nership m  fact  existed  between  them  in  the  execution  of 
this  contract.  The  acts  of  the  parties  afford  the  strongest 


*Caton9  J.  tooknopartin  tiie  decision  of  this  cause,  it  having  been  re- 
mored  by  change  of  reAue  from  the  Circuit  where  he  was  formerly  the  pre^ 
tiding  Justice. 
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evidence  that  they  did  not  regard  themselves  as  jointly 
interested.  In  the  prosecution  of  the  work  under  the 
contract,  Wilson  performed  all  the  services,  made  all  the  ad- 
vancements, and  incurred  all  the  responsibilities.  Campbell 
claimed  no  control  over  the  contract,  nor  in  any  manner  con- 
cerned himself  about  its  performance.  "Wilson  did  not  re- 
cognize him  as  a  partner,  but  on  all  occasions  denied  that  he 
was  such.  The  ofiFer  of  Wilson  to  give  Campbell  one  hun- 
dred dollars  for  his  interest  in  the  contract — proved  by  the 
witness,  Owens — was  made  before  the  work  commenced  ; 
and  his  subsequent  statement  to  McFarrinno  doubt  referred 
to  the  same  proposition.  After  Campbell  sold  out  his  inter- 
est in  the  canal  contract,  he  took  a  sub-contract  from 
Wilson  and  his  associates  for  work  on  this  very  rail  road 
contract.  If  a  partner  of  Wilson,  why  did  he  not  join  him  in 
prosecuting  the  contract  to  completion  instead  of  becoming 
a  sub-contractor  under  him. 

The  statements  of  the  bill  respecting  tbfe  objects  of  the 
partnership,  and  the  mode  of  conducting  it  deserve  consid- 
eration. These  statements  are,  that  the  sale  of  Wilson's 
share  in  the  canal  contract  was  not  real,  but,  as  between 
Campbell  and  Wilson,  an  expedient  only  to  enable  them  to 
procure  means  and  credit  at  the  store  of  Campbell  &  Mc- 
Farrin  to  prosecute  the  rail  road  contract,  and  that  Wilson 
should  superintend  the  work  on  this  contract  and  Campbell 
that  on  the  canal ;  in  other  words,  they  were  partners  in 
both  contracts,  and  the  services  of  one  were  to  be  an  equiv- 
alent for  those  of  the  other,  wjiile  the  means  for  carrying  on 
both  contracts  were  to  be  obtained  from  the  firm  of  Camp- 
bell &  McFarrin.  The  proof  shows  conclusively  that  these 
allegations  are  untrue.  The  sale  was  absolute,  and  Wilson 
from  that  time  ceased  to  be  interested  in  the  canal  contract. 
The  sale  was  made  about  the  time  the  work  on  the  rail  road 
was  commenced,  and  Campbell  could  not  tlierefore  perform 
any  services  on  the  canal  that  would  enure  to  the  benefit 
of  Wilson.  By  the  terms  of  the  sale,  Campbell  &  McFar- 
rin became  largely  indebted  to  Wilson,  and  the  moneys  and 


404  SPRINGFIELD. 


Wilson  V.  Campbell. 


goods  received  by  him  were  in  liquidation  of  this  indebted- 
ness. 

The  evidence  fails  wholly  to  make  out  a  case  of  partner- 
ship, and  if  Campbell  has  a  cause  of  action  against  Wilson, 
it  is  for  a  violation  of  the  agreement  to  form  a  partnership, 
to  be  enforced  by  a  suit  at  Law. 

The  Circuit  Court  erred  in  decreeing  that  a  partnership 
existed,  and  consequently  all  of  the  subsequent  proceedings 
in  the  case  were  erroneous. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs, 

and  the  bill  dismissed. 

Bill  dismissed. 
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Bela  Shaw,  impleaded,  &c.,  appellant,  v.  Ezekiel  Den- 
nis, appellee. 

•Appeal from  Winnebago. 

The  Act  of  the  Legislature,  passed  February  25, 1847,  entitled,"^©  Acifor  the 
maintenance  of  the  Rockford  Jbricl°^e,"  is  not  unconstitutional. 

The  Legislature  has  the  right  to  impose  local  taxes  for  specified  purposes,  and 
to  determine  what  extent  of  territory  shall  be  subjected  to  their  payment. 

Authority  given  by  the  Legislature  to  certain  Commissioners  to  ascertain  and  de- 
termine the  amount  of  a  particular  indebtedness,  is  not  an  exercise  of  judicial 
power  by  the  Legislature. 

Under  the  25th  section  of  the  89tb  chapter  of  the  Revised  Statutes,  where  a  per- 
sonal demand  has  been  made  for  taxes  by  the  Collector,  it  i^  discretionary  with 
him  whether  he  will  make  a  distress  before  the  expiration  of  ten  days  from 
the  time  of  making  the  demand.  In  case  a  personal  demand  is  not  made,  but 
the  notice  is  left  as  is  required  by  the  34th  section,  then  th^  demand  may  be 
be  considered  as  incomplete  until  the  expiration  of  the  ten  days,  withid  which, 
by  the  terms  of  the  notice,  the  party  has  to  pay  the  tax. 

A  warrant  for  the  collection  of  taxes  imposed  by  a  Board  of  Commissioners  ap- 
pointed for  the  purpose,  may  be  issued  by  a  majority  of  the  Board. 

Trespass,  in  the  Winnebago  Circuit  Court,  brought  by 
the  appellee  against  the  appellant,  Hiram  R.  M aynard,  and 


406  OTTAWA. 


Shaw  V.  Dennis. 


Ephraim  Wyman,  for  taking  and  driving  away  certain  x^attle, 
the  property  of  the  appellee. 

The  declaration  contained  two  counts,  which  were  sub- 
stantially alike,  and  in  the  common  form.  The  defendants 
severed  in  their  pleas,  Maynard  pleading  separately,  and 
the  others  joining  in  a  like  plea. 

Maynard  pleaded  not  guilty,  and  two  special  pleas  of  jus- 
tification. His  first  special  plea  set  forth,  that  on  the  26tk 
day  of  February,  1847,  the  Legislature  passed  an  Act  to 
authorize  the  levying  of  a  special  tax  upon  the  owners  of 
property  in  Rockford  precinct  for  the  purpose  of  maintain- 
ing a  certain  bridge,  which  had  been  previously  erected 
across  Rock  River,  at  Rockford,  and  constituting  the  other 
defendants,  Shaw  and  Wyman,  together  with  two  others,  a 
corporate  body  by  the  name  of  "  Bridge  Commissioners,  '* 
to  carry  out  the  provisions  of  the  Act ;  that,  on  the  29th  day 
of  March,  1847,  said  Bridge  Commissioners  entered  upon 
their  duties,  and  on  the  30th  day  of  April,  1847,  made  out  a 
list  of  the  taxable  persons  of  Rockford  precinct,  together 
with  an  assessment  of  the  taxable  property  of  each,  at  the 
rate  of  fifty  cents  on  each  one  hundred  dollars ;  that  on  the 
29th  day  of  November,  1847,  said  Bridge  Commissioners  de- 
livered their  warrant  to  the  defendant,  Maynard,  who  was 
then  Sheriff  and  Collector  of  said  county  of  Winnebago, 
authorizing  him  to  collect  eight  dollars  and  forty  two  and  a 
half  cents  from  said  plaintiff,  Dennis,  that  being  the  amount 
of  tax  assessed  against  him  as  owner  of  property  in  said 
Rockford  precinct  to  the  amount  of  $1685 ;  and  that  the  de- 
fendant took  the  property  mentioned  in  the  declaration,  by 
virtue  of  the  authority  of  said  warrant,  as  Sheriff  and  Col- 
lector, for  the  purpose  of  making  said  tax  from  it. 

His  second  special  plea  is  substantially  like  the  first,  ex- 
cept that  it  sets  forth  that  the  warrant  was  signed  by  three 
of  the  Bridge  Commissioners. 

The  other  defendants  pleaded  jointly  not  guilty,  and  two 
special  pleas  setting  forth  substantially  the  same  state  of 
facts  as  in  Maynard's  special  pleas. 

The  plaintiff  joined  issue  on  the  pleas  of  not  guilty,  and  de- 


JUNE  TERM  1849.  407 

*        —    _■_■_■ — 

Shaw  V.  Dennis. 

murred  specially  to  all  the  special  pleas,  which  demurrers 
were  sustained  by  the  Court.  The  parties  went  to  trial 
upon  the  issue  joined,  and  judgment  was  rendered  in  favor 
of  the  plaintiff  for  sixty  five  dollars.  Shaw  took  an  appeal 
to  this  Court. 

The  appellant  assigns  for  error  that  the  Circuit  Court 
erred  in  sustaining  the  demurrers. 

The  cause  was  argued  ex  parte  by  the  counsel  for  appel- 
lant at  an  early  day  in  the  term,  the  counsel  for  the  appellee 
not  having  been  in  attendance.  Subsequently,  on  appear- 
ing, he  was  allowed  to  join  in  the  errors  assigned,  and  having 
been  furnished  with  the  authorities  cited  by  appellant's  coun- 
sel, the  argument  was  continued. 

F.  Burnap^  for  the  appellee. 

The  appellee  makes  the  following  points  in  this  case  : 

1.  The  Act  of  the  Legislature,  which  the  plaintiffs  plead- 
ed in  justification  of  the  alleged  trespass  in  the  Court  below, 
is  unconstitutional  and  void,  because  it  amounts  to  a  ju- 
dicial determination  that  there  is  a -debt  due  to  some  person. 
Acts  of  1847,  p.  14.  It  declares  a  debt  and  orders  an 
an  execution  for  it.  lb.  §§  1 ,  2;  1  U.  S.  Dig.  665,  §  227 ; 
Lane  v.  Dorman^  3  Scam.  240;  Edwards  v.  Pope^  Ibid. 
470;  Hampshire  v.  Franklin^  16  Mass.  84;  State  v.  Fry^ 
4  Missouri,  144-6,  189,  191. 

2.  The  proposed  tax  was  for  two  different  objects.  If 
one  of  these  objects  was  unlawful,  it  vitiates  the  whole. 
There  can  be  no  separating  the  part  which  is  legal,  if  any 
be  legal,  from  that  which  is  illegal.  Torrey  v.  Milhuryj 
21  Pick.  70 ;  3  U.  S.  Dig.  507,  §§  106, 107 ;  Libby  v.  Burn- 
hanij  15  Mass.  147;  Stetson  v.  Kempton^  13  Mass.  282; 
Bangs  V.  SnoWj  1  do.  188,  189;  Drew  v.  Davis,  10 
Verm.  506. 

3.  The  pleas  of  the  defendants  Shaw  and  Wyman  do  not 
state  what  year  they  took  the  assessment  of  in  making  out 
their  list.  But  it  must  be  inferred  from  the  dates,  and 
reference  to  the  statutes  respecting  the  levy  of  taxes,  that 
they    took    the    assessment    of  *1846.     The    Act    under 
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which  they  justify,  was  passed  Feb.  27,  1847.  Monday 
March  1,  1847,  two  days  after,  the  County  Commissioners' 
Court  held  a  term,  and  were  at  that  term  required  to 
make  the  assessment.  Rev.  Stat.  ch.  89,  438,  §§8,  11, 
first  part,  §§  16,  21,  22,  23,  26  and  30.  These  sections 
show  the  process  of  assessing  and  collecting  a  regular  tax. 
The  alleged  Commissioners  declared  their  tax  March  30th, 
1847,  made  their  list  and  assessment  April  30th,  and  deliv- 
ered their  warrant  to  the  SheriflF,  Nov.  29th,  1847.  If  the 
assessment  of  1846  was  taken,  the  plea  is  bad,  for  if  the  Act 
meant  the  assessment  of  that  year,  it  was  void  as  a  violation 
of  the  Old  Constitution.  Art.  VIII,  §  20.  If  the  Act  intend- 
ed  the  assessment  of  1847,  the  plea  is  bad  because  it  does 
not  follow  the  Act.    See  Sawyer  v.  City  ofJiUon,  3  Scam.  129. 

4.  The  pleas  are  bad  for  not  showing  clearly  what  year 
the  Commissioners  took  the  assessment  of,  and  if  doubtful, 
must  be  taken  most  strongly  against  them,  and  the  assessment 
assumed  to  be  that  of  1846. 

6.  The  Bridge  Commissioners  mentioned  in  the  Act, 
have  evidently  mistaken  the  intention  of  the  Act  in  giving 
any  valuation  or  assessment  to  the  Sheriff.  They  were  to 
make  a  list  o{  names  and  a  warrant,  and  to  deliver  them- to 
the  Collector,  and  he  was  to  collect  fifty  cents  on  $100,  ac- 
cording to  the  assessment  of  1847,  at  the  same  time  when 
he  collected  the  regular  taxes  of  that  year. 

6.  The  question  may  occur  whether  the  Act  in  question  be 
public  or  private.  But  taken  either  way,  the  pleas  are  bad 
in  not  showing  by  what  means  Shaw,  Wyman,  McKenny 
and  Crawford  continued  to  be  ^'Bridge  Commissioners"  till 
Nov.  29th,  1847,  when  they  gave  their  warrant  to  the  Col- 
lector. If  the  Act  be  public,  they  must  show  that  they  were 
in  by  election.  Act,  §  3.  If  the  Act  be  private,  they  must 
show  by  quotations  from  it,  or  otherwise  by  allegations  of 
facts  constituting  their  continuance,  to  enable  the  Court  to 
judge  whether  they  continued  to  be  Commissioners. 

7.  If  the  Act  is  a  private  one,  it  should  provide  all  the 
means  necessary  to  carry  into  effect  the  power  it  grants ; 
if  it  do  n6t,  that  power  must  fail  of  execution. 
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8.  The  pleas  do  not  show  to  whom  the  bridge  belonged. 
Alleging  that  it  was  a  ^certain  bridge  of  the  town  of  Rockford,' 
is  mere  matter  of  description;  and  the  statement  that  the  pub- 
lic were  liable  to  keep  it  in  repair,  contradicts  the  idea  that 
it  was  owned  by  the  town ;  for  if  the  town  owned  the  bridge, 
it  would  follow  that  the  town,  and  not  the  public,  were  liable 
to  maintain  it.  The  pleas,  however,  contradict  the  common 
intendment  that  all  bridges  belong  to  the  county.  Rev. 
Stat.  482,  §  14.  It  must,  therefore,  have  been  built  by  pri- 
vate individuals  who  had  expended  their  money  in  building 
it,  and  now  seek  to  be  reimbursed,  which  is  the  indebted- 
ness declared  by  the  Act. 

9.  The  pleas  of  the  Collector  should  have  shown  that  the 
distress  was  a  reasonable  one.  This  is  the  Common  Law 
doctrine.  See  Rev.  Stat.  442,  §  37.  It  should  show  why 
there  was  such  a  disparity  between  the  amount  of  the  tax 
and  the  property  taken. 

10.  The  pleas  of  the  Collector  ought  to  show  how  the 
property  was  disposed  of  after  the  distress  was  made.  If 
the  defendant  intends  to  allege  a  distress  at  Common  Law, 
he  ought  to  state  that  he  has  the  beast  on  hand,  ready  to 
to  be  re- delivered  when  the  tax  should  be  paid,  for  at  Com- 
mon Law  a  distress  could  not  be  sold.  2  Leigh,  809.  The 
pleas  do  not  refer  to  any  statute,  and  the  intendment,  there- 
fore, is  that  a  Common  Law  distress  is  meant.  But  if  the 
pleas  intend  a  distress  under  the  general  revenue  Act,  they 
must  show  a  compliance  with  it.  Rev.  Stat.  442,  §§  35, 
36,  37. 

A  short  review  of  the  plaintiff's  cases  will  show  that  they 
do  not  make  against  the  defendant.  Tlie  most  seijiblable  of 
these  is  Thomas  v.  LoJand^  24  Wend.  65;  see  N.  Y.  Const, 
•of  1821,  Art.  I,  §  1;  Art.  HI,  §  1.  The  Courts  are  organi- 
zed, but  nothing  is  said  about  their  powers.  No  restriction 
is  imposed  upon  the  exercise^of  judicial  power  by  the  Legis- 
lature.    Ibid,  Art.  VII,  §  7,  latter  part. 

The  case  of  J^orwich  v.  Hampshire^  13  Pick  ,  is  not  ap- 
plicable, nor  is  that  of  Campbell  v.  Mississippi  Union  Ban&y 
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How.  (Miss.)  R.  672.  In  Tegard  to  Kibby  v.  Chitwood^s 
Jldrrfrs^  4  Monroe,  94,  and  Trustees  of  Paris  v.  Berry^  2 
J.  J.  Marsh.  483;  see  3  Scam.  243,  244,  246. 

0.  Peters^  upon  the  same  side. 

1 .  The  plaintiff  below  (  Dennis  )  is  not  shown  by  the  pleas 
to  have  been  in  default.  It  does  not  appear  that  ten  days 
had  elapsed  after  demand  made  for  the  tax.  Rev.  Stat.  442, 
§§  34,  35.  It  is  not  sufficient  to  allege  tliat  there  was  a  de- 
mand and  refusal.  To  allege  that  the  demand  was  legally 
made,  does  not  show  that  ten  days  had  elapsed. 

2.  The  warrant  or  authority  from  the  'Commissioners  is 
not  sufficiently  set  out  in  any  of  these  pleas.  The  Commis- 
sioners are  limited  in  their  authority,  and  of  a  very  special 
jurisdiction.  To  justify  the  trespass,  they  must  show  the 
authority  under  which  they  acted,  and  that  they  acted  within 
their  charter  of  authority.  Pierce  v.  Benjamin^  14  Pick. 
359;  Toof  v.  Bentley^  5  Wend.  276;  Brewster  v.  Hyde^ 
7  New  Hamp.  206;  1  Chitty's  PI.  539-40;  Phil.  Ev.  Cowen 
&  Hill's  notes,  pp.  964,  1013,  1021,  1104,  1288;  Cold- 
well  V.  Eatoriy  5  Mass.  403;  Sharp  v.  Speir,  4  Hill's  (N.  Y.) 
R.  81,  86. 

3.  The  Act  gives  no  power  to  make  distress  for  the  tax. 
It  confers  no  power  to  execute  its  provisions.  It  makes  no 
reference  to  the  general  revenue  law,  nor  in  any  way  directs 
how  the  payment  of  the  tax  is  to  be  enforced.  ^Toof  v. 
Bentley^  5  Wend.  276. 

4.  The  pleas  show  that  three  only  of  the  commissioners 
signed  and  issued  the  warrant.  The  act  of  declaring  the 
tax  was  judicial ;  that  of  making  and  issuing  the  warrant 
was  ministerial.  The  distinction  is,  that  where  the  act  is 
judicial,  a  majority  may  act;  but  where  it  is  ministerial,  it 
must  be  the  act  of  all.     Bac.  Abr.  tit.  "^a/Aor*fy." 

5.  The  pleas  should  show  what  property  was  assessed, 
whether  real  or  personal,  and  how  much  of  each,  and  what. 
Otherwise,  the  tax  payers  could  have  no  means  of  making 
an  issue,  whether  they  were  properly  taxed  or  not.     By  this 
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Act,  they  have  no  power  to  appeal  from  the  t^ommissioQerSy 
no  remedy  for  the  irregularity  of  the  tax,  but  in  a  suit  of 
this  kind. 

6.  The  pleas  nowhere  allege  or  show  that  Dennis  was 
the  owner  of  the  property  taxed  at  the  time  of  the  passage 
of  the  Act,  or  the  declaration  of  the  Commissioners  for  the 
tax  was  made.  If  the  property  had  been  alienated  or  4e* 
stroyed  before  the  right  to  levy  the  tax  was  created  by  the 
Act,  he  (Dennis)  was  not  liable  to  be  taxed  for  it,  and  when 
the  defendants  set  up  the  justification,  they  must  show  that 
Dennis  was  liable  to  be  taxed. 

7.  The  Act  violates  §  20,  Art.  8,  of  the  old  Constitution. 
That  section  manifestly  intends  that  each  tax  shall  be  based 
on  a  valuation.  It  does  not  authorize  past  valuations.  The 
valuation  of  1840  will  not  answer  for  the  basis  of  tax  in  1847, 
or  any  other  year.  Taxes  are  not  to  be  made  on  valuation 
only,  but  they  have  ^regard  to  ownership  also ;  so  that  the 
property  may  be  taxed  against  the  owner,  and  this  can  be 
done  only  by  making  a  valuation  for  each  assessment.  If 
the  Legislature  can  go  back  a  year,  they  may  twenty  years. 

8.  The  term  of  oBid^  of  the  Commissioners  expired  in 
August,  1847,  and  there  is  no  allegation  that  they  had  been 
re-elected,  according  to  the  provisions  of  the  Act.  The  alle- 
gation that  they  continued  Commissioners  is  insufficient.  In 
the  case  above  cited  from  N.  Hampshire  Reports,  the  Court 
required  that  it  should  be  shown  that  the  town  meeting 
voting  the  tax  was  regularly  called  and  legally  holden. 

J.  Marsh  &  /.  M.  Wight^  for  the  appellant,  in  conclu- 
sion. 

The  questions  presented  in  this  case  by  the  special  de- 
murrers, to  wit :  1st,  that  the  Act  under  which  the  defendant 
below  justified  is  a  private  Act,  and  is  not  sufficiently  set 
forth  in  their  pleas ;  2d,  that  the  pleas  do  not  aver  whether 
the  defendants  Shaw  and  Wyman^were  acting  as  Bridge  Com- 
missioners by  virtue  of  their  original  appointment  or  elec- 
tion ;  3d,  that  it  does  not  appear  by  the  pleas  who  owned  or 
was  bound  to  keep  said  bridge  in  repair;  and  4th,  that  the 
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pleas  do  not  show  from  what  year  the  assessment  was  taben, 
are  not  only  entirely  unimportant ;  but,  a  very  slight  atten- 
tion to  the  case,  as  presented  by  the  record,  will  furnish  full 
answers  to  them. 

There  is  surely  enough  of  the  Act  set  forth  in  the  pleas 
to  show  a  sufficient  power  under  which  the  defendants  be- 
low were  acting ;  and  a  demurrer  is  not  a  very  efficient 
mode  of  bringing  the  other  parts  of  the  Act  before  the 
Court,  so  as  to  enable  them  to  judge  whether  it  is  a  public 
or  private  Act.  However,  the  plaintiffs  in  error  contend 
that  it  is  to  all  intents  and  purposes  a  public  Act ;  not  a 
general  Act,  to  be  sure  ;  but  still,  none  the  less  a  public  Act, 
because  it  operates  upon  all  persons  and  property  alike, 
within  tlie  particular  limits.  But  this  point  is  clearly  and 
definitely  settled  in  1  Kent's  Com.  459,  and  in  Bank  of 
Vtica  v.  Smedesy  3  Cowen,  662,  (684.) 

The  second  and  fourth  objections  to  the  pleas  are  not  well 
taken,  because  the  pleas  directly  aver  every  necessary  fact 
in  those  respects,  and  whether  the  bridge  was  owned  by 
and  was  to  have  been  kept  in  repair  by  the  people  of  Rock- 
ford  precinct,  or  Winnebago  county,  or  neither  of  them,  has 
nothing  to  do  with  the  effect  of  the  law. 

We  come  now  to  the  only  question  really  involved  in  the 
case,  to  wit :  Is  the  Act  under  which  the  defendants  below 
justified  constitutional. 

It  is  insisted  that  it  is  unconstitutional,  because  the  Legisla- 
ture assumed  that  there  "was  an  indebted/iess,''  and  that 
the  tax  should,  in  part,  be  appropriated  to  discharge  it.  If,  in- 
deed, it  were  true  that  this  particular  provision  is  unconsti- 
tutional for  any  reason,  non  constat^  that  the  other  provisions 
are  also  void.  And  more  especially  might  this  view  be 
urged  when  it  is  considered  that  no  where  in  the  record  is  it 
intimated  that  the  Bridge  Commissioners  have  ever  assumed 
to  appropriate  the  first  cent  to  any  other  purpose  than 
"repairing  and  maintaining  the  bridge."  Campbell  v.  Miss. 
U.  Bank,  6  How.  (Miss.)  R.  626,  Opinion  of  the  Court, 
and  autliorities  cited  on  pages  672,  and  677 ;  Edwards  v. 
Popcj  3  Scam.  470. 
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But  we  iasist  that  it  is  clearly  within  the  legitimate  sphere 
of  the  legislative  power  to  provide  a  fund  by  levying  taxes, 
for  any  object  or  purpose  in  any  part  of  the  State.  And  it 
is  not  an  argument  against  the  exercise  of  this  power  that 
the  Legislature  may  not  always  act  wisely  ;  or  even  that  it 
may  sometimes  be  exercised  corruptly.  Who  ever  heard 
it  intimated  that  the  Legislature  has  not  the  power  to  levy 
taxes  specifically  to  pay  off  claims  in  favor  of  particular 
individuals  ?  If  this  may  be  done  where  the  whole  State  is 
concerned,  why  not  where  a  county,  a  city,  or  precinct  ? 

Distinct  communities,  as  counties,  cities  or  towns,  often 
have  local  interests  peculiar  to  themselves,  and  dependent 
upon  such  circumstances,  that  no  general  laws  can  reach, 
or  be  adapted  to  them,  and  yet  it  may  be  of  vital  importance 
to  them,  as  in  this  instance,  to  have  the  legislative  aid  pre- 
cisely suited  to  their  condition. 

Of  that  character  is  the  Act  now  in  question,  and  if  we 
had  no  other  guide  to  a  correct  conclusion,  the  constant 
and  uniform  practice  of  the  Legislatures  of  all  the  States, 
in  all  time  past,  so  that  ''the  memory  of  man  runneth  not  to  the 
contrary,"  in  passing  just  such  laws,  might  well  be  regard- 
ed as  a  strong  reason  in  favor  of  their  constitutionality. 

While,  however,  the  constitutionality  of  such  laws  has 
been  often  questioned,  the  Courts  of  different  States  have 
uniformly,  in  a  great  variety  of  cases,  and  without  a  single 
exception  maintained  their  constitutionality.  Thomas  v. 
Leland,  24  Wend  65* ;  JSTorwich  v.  Co.  Comr^s.  13  Pick.  60; 
Sawyer  v.  City  of  •dUoriy  3  Scam.  127  ;  Vanderbilt  v.  M- 
amsy  7  Gowen,  349;  Trustees  of  Paris  v.  Berry^  2  J.  J. 
Marsh.  483. 

It  is  insisted  against  the  constitutionality  of  this  law  that 
the  Legislature  assumed  to  act  judicially  in  d|termining  the 
existence  of  an  indebtedness.  This  objection  is  more  spe- 
cious than  sound.  Where  no  liability  is  fixed  in  favor  of  any 
person  against  another — where  no  amount  is  defined,  no 
person  designated  to,  or  from,  whom  it  is  due — and  no  time 
9r  manner  of  payment  determined — it   would   require  a 
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Hicety  of  perception  possessed  by  very  few  to  discover  in 
such  a  case  the  usual  requisites  of  a  judicial  determina* 
tion. 

Although  this  point  must  depend  upon  the  particular  pro- 
visions of  this  A,ct,  yet  as  the  cases  of  Lane  v.  Dormanj  3 
Scam.  238,  and  oi  Edwards  v.  Pope,  ib.  465,  very  clearly 
indicate  what  Acts  of  the  Legislature  the  Supreme  Court 
of  this  State  have  heretofore  regarded  as  judicial,  or  other- 
wise, we  insist  that  those  cases  settle  this  question  beyond 
controversy. 

It  i^  also  gravely  contended  by  defendant  in  error  that  this 
Act  is  in  violation  of  section  20,  of  the  8th  Article  of  the  Con- 
stitution, because  forsooth  that  llie  Act  provides  that  the 
Commissioners  shall  take  their  tax  list  from  ^'  the  then  last 
assessment. " 

Such  an  argument  might  do  very  well  in  the  political 
arena,  in  support  of  the  peoplish  doctrine  that  it  is  the  pe- 
culiar birthright  of  every  American  freeman,  not  only  to 
discuss,  but  intuitively  to  understand  the  constitutionality  of 
every  Act  of  our  Legislatures. 

We  apprehend,  however,  that  such  an  argument,  based 
upon  such  trivial  reasoning,  will  hardly  find  much  favor  in 
this  Court. 

On  the  contrary,  not  only  becaus^e  a  question  of  constitu- 
tionality is  involved  in  this  case,  but  because  very  important 
interests  in  every  part  of  our  State  depend  upon  the  validity 
of  these  local  and  special  laws,  the  sound  conservative  doc- 
trine may  well  be  urged  at  this  time,  that  "  Courts  are  very 
reluctant  to  pronounce  an  Act  of  the  Legislature  void  or  un- 
constitutional ;  and  they  will  not  do  so,  but  in  cases  of  clear 
necessity,  and  where  the  Act  is  in  plain  and  obvious  conflict 
with  some  express  provision  of  the  Coristitution ;  and  that 
too  where  the  Act  is  so  palpably  unconstitutional  that  there 
can  be  no  chance  for  a  reasonable  doubt,  or  difference  of 
opinion. "  Adrrt^rs,  of  Byrne  v.  Mm?rs  of  Stewart^  3  Des- 
sua-  Eq.  It  466,  476-7  ;  Campbell  v.  Miss.  U.  Bank,  6  How. 
(Miss.)  R.  672-7 ;  Lane  v.  Dorman,  3  Scam.. 340 ;  Edwards 
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y,  Popcy  ib.  465 ;  Cochran  v.  Van  Surhy^  20  Wend.  360  ; 
(382) ;  Sawyer  v.  CUy  ofJ^ton,  3  Scam,  127. 

Again,  it  is  objected  that  the  pleas  are  defective  because 
they  do  not  aver  with  sufficient  certainty  that  the  levy  was 
not  made  until  the  expiration  of  ten  days  after  the  tax  was 
demanded  by  the  Collector. 

There  is  no  force  in  this  objection,  because,  first,  the 
pleas  do  aver  in  general  terms  that  the  tax  was  demanded 
as  the  law  required ;  second,  the  defendants  below  having 
severed  in  their  pleas,  and  this  objection  being  only  available 
(if  at  all)  against  Maynard  alone,  it  cannot  be  taken  advap- 
tage  of  here  to  sustain  this  judgment,  which  is  entire  against 
all  the  defendants  upon  their  demurrers.  It  only,  however, 
requires  a  plain,  common  sense  construction  of  the  section 
of  the-  statute  under  which  it  is  presumed  the  Collector  acted 
(Rev..  Stat.  442,  §  35,)  to  meet  the  whole  objection.  The 
plea  states  that  the  Collector  demanded  the  tax  of  X)ennis, 
and  that  he  refused  to  pay,  &c.  If  he  had  not  refused,  then, 
perhaps,  the  Collector  should  have  waited  ten  days  before 
making  a  levy,  and  perhaps,  also,  it  might  have  been  neces- 
sary to  make  such  averment,  but  we  insist  that  the  statute 
does  not  require  the  Collector  to  wait  at  all  after  a  refusal  f 
and  surely  this  Court  will  not  so  construe  this  section  as  to 
involve  the  palpable  absurdity  of  requiring  the  Collector  to 
fold  his  arms  aud  quietly  wait  ten  days  after  the  tax  payer 
has  refused  to  pay  his  tax. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  The  first  section  of  the  Act  of  the  25th  of 
February,  1847,  under  which  all  the  defendants  in  the  Court 
below  justified,  authorized  the  levy  of  a  special  tax  upon  all 
th«  taxable  property  in  Rockford  precinct,  ^'£br  the  purpose 
of  repairing  and  maintaining  the  bridge  across  .Rock  River, 
at  Rockford,  and  to  defray  the  debt  incurred  in  its  erectioa 
and  repair;  said  tax  not  to  exceed  fifty  cents  on  one  hundred 
dollars  of  taxable  property."  In  the  second  section,  two 
of  the  defendants,  Shaw  and  Wyman,  and  two  other  persons, 
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are  appointed  "Bridge  'Commissioners  of  the  Rockford 
Bridge,'^  and  they  and  they  and  their  successors  are  made 
a  body  corporate  and  politic,  and  are  vested  with  the  power 
to  declare  the  amount  of  tax  to  be  levied,  and  are  required 
to  make  out  and  deliver  to  the  Collector  of  Winnebago  coun- 
ty, a  list  of  all  persons  liable  to  taxation  under  the  Act;  such 
list,  together  with  the  amount  sttid  valuation  of  taxable  pro- 
perty "to  be  taken  from  the  last  assessment  of  taxable  pro- 
perty in  said  county,"  and  the  commissioners  were  required 
to  deliver  to  the  Collector  a  warrant  for  the  collection  of  the 
tax.  .This  second  section  also  authorized  the  Commission- 
ers,  with  the  proceeds  of  the  tax,  to  keep  the  bridge  in  re- 
pair, and  to  discharge  past  indebtedness,  if  they  thought 
proper;  previous  to  the  payment  of  such  debts,  however,  the 
Commissioners  are  required  to  settle  and  state  all  the  ac- 
counts in  relation  to  said  bridge.  These  two  first  sections 
only  arf  set  out  in  the  pleas,  nor  is  it  material  to  notice  the 
balance  of  the  Act. 

First,  it  is  objected  that  this  Act  is  unconstitutional,  be- 
cause it  imposes  a  tax  upon  Rockford  precinct  to  pay  the 
private  debts  of  individuals,  incurred  in  the  erection  of  this 
bridge.     The  particular  portion  of  the  Constitution  supposed 
to  be  violated,  is  not  pointed  out,  even  admitting  that  the  tax 
was  to  be  assessed  as  supposed.     But  it  does  not  appear, 
either  from  the  Act  itself  or  from  this  record,  whether  tlie 
"past  indebtedness"  referred  to  in  the  Act  was  due  from  in- 
dividuals or  from  the  public.     But  admitting  the  fact  to  be 
as  stated  upon  the  argument,  that  individuals  had  become 
personally  responsible  for  debts  incurred  in  the  construc- 
tion of  this  bridge,  we  have  no  doubt  that  the  Legislature 
had  a  right  to  impose  a  tax  upon  the  precinct  to  provide  for 
the  payment:     It  will  hardly  be  denied  that  the  Legislature 
has  the  right  to  impose  a  local  tax  upon  a  town  or  city,  a 
precinct  or  county,  for  some  local  improvement,  as  the  erec- 
tion of  a  bridge,  or  the  repair  of  a  road.     In  doing  this,  to 
be  sure,  it  cannot  say  that  one  man  shall  pay  all  and  the 
others  none,  or  that  one  shall  pay  one  dollar^  and  another 


JUNE  TERM  1849.  417 

Jill * I 

Sbaw  V.  Dennifl. 

ten,  for  the  tax  must  still  be  uniform,  and  upon  the  value  of 
the  property  which  each  one  has,  so  that  the  burthen  press** 
es  alike  upon  the  whole  community.  But  the  Legislature 
must  necessarily  have  the  right  to  say  bow  large  that  com^^ 
munity  thus  subject  to  the  tax  shall  be,  whether  a  city  or 
only  one  of  its  wards,  or  a  precinct,  a  county,  or  the  whole 
State.  If  the  Legislature  had  the  right  to  impose  this  tax 
to  build  a  bridge,  it  would  be  equally  lawful  to  purchase  one, 
or  to  pay  for  one  already  constructed  for  the  public  accom- 
modation. But  this  not  a  case  of  first  impression.  Thomas 
V.  Lelandy  24  Wend.  65,  is,  in  fact,  a  much  stronger  case 
than  this,  and  fully  answers  the  objection  now  made.  There 
certain  citizens  of  the  city  of  Utica  had  executed  their  bond 
to  the  State  to  pay  into  the  treasury  $38,616,  to  defray  the 
extra  expense  of  terminating  the  Chenango  canal  at  that  place* 
Subsequently,  the  Legislature  passed  a  law  imposing  a  tax 
upon  the  owners  of  real  estate  in  Utica  for  the  purpose  of 
paying  that  bond.  This  law  the  Supreme  Court  held  to  be 
constitutional,  upon  the  ground  that  the  ntoney  had  been 
already  expended  in  the  construction  of  a  public  work,  by 
which  the  owners  of  such  real  estate  had  been  especially 
benefited.  Even  admitting,  as  counsel  suppose,  that  the 
Constitution  of  New  York  does  not  pophibtt  the  Legislature 
from  exercising  judicial  powers,  it  in  no  wise  weakens  the 
authority  of  this  case,  for  the  imposition  of  a  tax  for  a  spe- 
cified purpose  is  in  no  sense  the 'exercise  of  a  judicial  power, 
but  it  is  purely  and  strictly  legislative. 

But  ^is  said  that  in  the  Act  before  us  the  Legislature  has 
found  and  determined  the  existence  of  a  debt,  and  thus 
trenched  upon  the  powers  exclusively  conferred  upon  the  Ju- 
diciary. This.  Act  bears  no  analogy  to  those  upon  which 
the  decisions  referred  to  were  made.  The  most  that  can  be 
said  of  this  Act  is,  that  it  assumes  that  there  may  be  debts 
unpaid  which  were  incurred  in  the  erection  or  repair  of  this 
bridge,  but  it  does  not  undertake  to  determine  their  nature 
or  amount,  or  to  whom  due,  or  from  whom.  All  of  this  is 
referred  to  the  Commissioners,  to  ascertain  and  determine ; 
VOL.  V.  27 
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nor  even  then^  does  the  Act  make  it  imperative  upon  them 
to  pay  such  debts  out  of  the  proceeds  of  such  tax.     What- 
ever there  is  involved  in  this  Act  of  judicial  power,  or  even 
of  discretion,  is  vested  in  the  Commissionersi  and  is  not  at- 
tempted to  be  exercised  by  the  Legislature.     Indeed,  in  no 
part  of  this  Act  can  we  discover  the  remotest  attempt  on  the 
part  of  the  Legislature  to  exercise  judicial  powers. 
.    There  is  another  objection  urged  to  the  validity  of  this 
law.     The   Act  directs   the   Commissioners,  in  determin- 
ing who  is  liable  to  pay  said  tax  and  the  amount  each  shall 
pay,  to  be  governed  by  ^<  the  last  assessment  of  taxable  prop- 
erty in  said  county.  "     It  is  insisted  that  this  is  an  unjust 
criterion,  for  a  man  might  have  disposed  of  all  the  t  axable 
property  assessed  to  him  in  the  last  assessment  before  this 
tax  was  actually  declared  by  the  Commissioners.     This  ob- 
jection is  more  refined  than  practical,  and  if  allowed,  would 
at  once  annihilate  the  power  of  taxation.     The  assessment 
of  the  tax  and  the  valuation  of  the  property,  are  never  si- 
multaneous acts«    The  county  tax  is  assessed,  as  declared  by 
the  County  Commissioners'  Court  at  their  March  term,  and 
the  assessment  of  the  valuation,  and  owners  of  the  taxable 
])roperty  need  not  be  completed  till  September  following. 
Under  this  system  tl)e  same  injustice  may  be  committed, 
for  a  man  may  be  compelled  to  pay  a  tax  for  a  whole  year 
on  property  which  he  has.  only  owned  for  a  single  day.     In- 
deed, the  same  honie  may  be  assessed  to  two  different  indi- 
viduals for  the  same  year,  for  each  might  own  him  at  the 
time  the  assessor  takes  the  list  of  his  property,  ai^  yet  a 
third  person  may  have  owned  him  at  the  time  the  Rx  was 
actually  imposed.     In  the  same  way  other  property  might 
go  unassessed  altogether.     In  the  imposition  of  taxes,  exact 
and  critical  justice  and  equality  are   absolutely  unattain- 
able.    If  we  attempt  it,  we  might  have  to  divide  a  single 
year's  tax  upon  a  given  article  of  property  among  a  dozen 
individuals  who  owned  it  at  different  times  during  the  year, 
and  then  be  almost  as  far  from  the  desired  end  as  when  we 
started.    The  proposition  is  Utopian.    The  Legislature  must 
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adopt  some  practical  system,  and  there  is  qo  more  danger  of 
oppression  or  injustice  in  taking  a  former  valuationy  than  in 
relying  upon  one  to  be  made  subsequentlyr  We  have  no 
doubt  but  this  Act  is  clearly  within  legislative  power  and 
must  be  enforced. 

It  is  farther  objected)  that  these  pleas  do  not  show  that 
ten  days  intervened  between  the  time  when  the  demand 
was  made  for  the  payment  of  the  tax,  and  the  time  of  the 
levy  or  distress.    This  objection  assumes  that  the  Collect- 
or in  the  execution  of  the  warrant  for  the  collection  of  this 
tax  must  be  governed  by  the  provisions  of  the  general  rev- 
enue law.     But  there  is  as  much  propriety  in  saying  that  he 
should  be  governed  by  the  provisions  of  section  8,  chapter 
25,  Rev.  Stat.,  which  provides  for  the  collection  of  taxes  in 
incorporated  towns  where  a  demand  previous  to  the  levy 
does  not  seem  to  be  required.    The  case  of  the  tax  before  us 
assimilates  much  nearer  to  these  local  corporation   taxes 
than  to  the  general  revenue  of  the  Statei     But  admitting  the 
applicability  of  the  provisions  of  the  general  revenue  law, 
and  we  do  not  think  the  objection  well  taken.     By  section 
32,  chapter  89,  Rev.  Stat.,  the  Collector,  on  receiving  the  as- 
sessment list,  is  required  to  proceed  to  collect  the  taxes 
charged  in  said  list,  by  calling  upon  each  person  residing  in 
said  county  a^  his  or  her  usual  place  of  residence,  and  requir- 
ing payment  thereof.     Sec.  34  provides  that  the  Collector^ 
in  case  of  the  absence  from  home  of  the  tax^-payer,  shall 
leave  a  written  or  printed  notice  with  some  member  Jjf  the 
familju  requiring  payment  of  the  tax  within  ten  days  of  the 
date  of  the  notice,  and  that  said  notice  shall  be  deemed  a  suf- 
ficient demand  for  the  taxes  of  such  person.    And  the  26th 
section  is  as  follows  :     ^<  In  case  any  person  shall  refuse  or 
neglect  to  pay  his  or  her  taxes  when  demanded,  or  within 
ten  days  thereafter,  it  shall  be  the  duty  of  the  Collector  to 
levy  the  same  together  with  the  costs  and  charges  that  may 
accrue  by  distress  and  sale  of  the  personal  property  of  such 
person  as  ought  to  pay  the  same  wherever  the  same  may  be 
found  in  the  county*    No  real  estate  of  any  person  shall  be 
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sold  for  taxes,  while  personal  property  of  such  person  can 
be  found  by  the  Collector. "  We  are  of  opinion  that  this  sec- 
tion does  not  inhibit  the  Collector  from  making  the  distress 
till  after  ihe  expiration  often  days  from  the  demand,  where 
the  demand  is  personal  as  required  by  section  32,  but  leaves 
it  discretionary  with  him  to  make  the  distress  or  not  within 
that  time.  Were  we  to  adopt  any  other  construction,  the 
demand  onade  by  the  Collector  would  but  afford  facilities  to 
the  tax-payer  to  defraud  the  revenue,  and  the  Collector  might 
be  compelled  to  stand  by  powerless,  and  see  the  party  re- 
move his  property  without  the  State  with  the  avowed  pur- 
pose of  avoiding  the  payment  of  the  tax.  Such  an  intention 
ought  not  to  be  imputed  to  the  Legislature,  unless  it  is  clear- 
ly indicated  by  the  language  used.  Here  the  statute  makes 
it  imperative  upon  the  Collector  to  make  levy  at  all  events, 
if  the  tax  is  not  paid  within  ten  days  after  the  demand,  but 
contains  no  intimation  that  he  may  not  make  the  levy  before 
that  time.  The  language  is  so  imperative,  that  if  he  does 
not  make  the  levy  as  soon  practicable  after  the  ten  days  have 
expired,  he  would  be  responsible  for  any  loss  which  might 
accrue  by  reason  of  such  neglect,  and  the  County  Commis-* 
sioners  would  be  authorized  to  withhold  a  credit  for  such 
delinquent  tax,  where  it  might  have  been  been  made  by  a 
prompt  levy.  In  case  a  personal  demand  is  not  made,  but 
the  notice  is  left  as  is  required  in  section  34,  then  the 
demand  may  be  conridered  as  incomplete  till  the  expiration 
of  the  ten  days  within  which,  by  the  terms  of  the  notice,  the 
party  has  to  pay  the  tax. 

It  was  also  objected  on  the  argument,  that  the  warrant  as 
stated  in  some  of  the  pleas,  was  not  i'ssued  by  all  the  Com- 
missioners. A  careful  examination  of  the  record  will  show 
that  the  demurrers  do  not  raise  this  question.  A  joint  de- 
murrer is  filed  to  the  second  and  tfaiird  pleas  in  each  set  of 
pleas,  and  as  the  second  pleas  are  not  obnoxious  to  the  ob- 
jection taken,  we  cannot  say,  in  the  language  of  the  demur- 
rers, <Uhat  the  said  second  and  third  pleas  are  not  suffi- 
cient," &c.     As  the  question  is  not  raised,  we  do  not 
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choose  to  decide  it.  Although,  as  the  Commissioners  are 
by  the  Act  made  a  corporate  body,  which  may  act  by  a  ma- 
jority of  the  corporators,  and  as  the  issuing  of  the  warrant 
was  a  corporate  act,  it  would  seem  to  follow  that  ihe  war- 
rant was  well  issued  by  the  majority. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs 
and  the  cause  remanded. 

Judgment  reversed* 

Note  by  the  Reporter. — After  the  decision  in  this  case ' 
was  pronounced,  the  counsel  for  the  defendant  moved  the 
Court  for  an  order  directing  the  Circuit  Court  to  grant  leave 
to  withdraw  the  demurrer,  and  to  plead  to  the  declaration. 

Treat,  Ch.  J.  said  that  such  an  order  was  unnecessary; 
that,  upon  the  case  being  remanded  to  the  Circuit  Court,  the 
case  would  stand  as  if  it  had  not  been  in  this  Court,  and  the 
pleadings  would  be  subject  to  the  order  of  that  Court. 

Trumbull,  J.  said  that  the  judgment  of  the  Circuit  Court 
was  reversed  because  the  demurrer  had  been  improperly 
sustained ;  that  upon  the  case  going  back  to  that  Court,  the 
party  would  of  course  be  entitled  to  withdraw  his  demurrer 
and  plead  over.  It  is  for  this  purpose  that  the  cause  is  re- 
manded. 
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In  the  matter  of  John  McIntyrk. 

isS  tS  On  Habeas  Corpus. 

10  422I 

67a  827| 

^■""^      The  case  of  a  person  accused  of  fhe  crime  of  murder  was  duly  examined  before 
170  4S  a  justice  of  the  peace,  and  the  accused  admitted  to  bail  to  answer  to  a  charge  of 

manslaughter.  He  vas  again  arrested  on  the  same  charge,  and  the  justice  be- 
fore whom  he  was  brought,  on  being  advised  of  the  prior  proceedings,  discharg- 
ed him  from  arrest.  On  a;tt4rd  arrest  and  examination  for  the  same  cause,  he 
was  committed  to  jail  to  answer  to  a  charge  of  murder.  A  writ  of  habeas 
corpus  was  sued  out:  Held,  that  the  last  magistrate  had  jurisdiction  of  the 
case,  and  that  the  testimony  should  be  heard  upon  habeas  corput. 

■ 

The  application  for  the  writ  in  this  case  set  forth,  in  sub- 
stance, that  the  applicant,  on  the  16th  of  May,  1849,  was 
brought  before  Warren  Brown,  E^q.,  a  justice  of  the  peace 
of  the  county  of  La  Salle,  for  examination  on  a  charge  of 
murder,  for  having  caused  the  death  of  one  Thomas  Gunning- 
ham  on  the  previous  day  at  the  town  of  La  Salle  in  said 
county  ;  that  the  examination  was  had  at  the  office  of  the  said 
justice  at    Peru  in  said  county,  within  two  miles  of  the 
place  where  the  offence  was  alleged  to  have  been  committed  ; 
that  the  homicide  occurred  in  open  day  in  the  presence 
of  many  persons,  eight  of  whom  were  present  at  said  exam- 
ination, three  of  whom  were  examined  on  behalf  of  the  Peo- 
ple, and  four  on  behalf  of  the  accused,  the  other  not  being 
examined  by  either  party  ;  that  another  witness  on  the  part  of 
the  People,  and  two  on  the  part  of  the  accused  were  exam- 
ined touching  the  charge ;  that  the  People  had  experienced 
counsel  on  such  examination,  and  that  the   said   hearing 
^<  was  a  full,  fair,  thorough,  elaborate  and  impartial  hearing, 
and  examination  of  all  the  material  testimony  then  or  now 
existing"  against  the  accused  in  respect  to  the  charge. 

The  application  further  set  forth  that  the  said  Brown  was 
<<  a  magistrate  of  well  known  and  undoubted  intelligence  and 
integrity,  "  and  had  had  <<  ample  experience  of  many  years 
in  the  discharge  of  the  duties  of  his  office  ; "  that,  upon  the 
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conclusion  of  the  eiramination  aforesaid,  the  said  magistrate 
caused  the  accused  to  enter  into  recognizance  for  his  appear- 
ance before  the  Circuit  Court  "  to  answer  for  fhe  crime  of 
manslaughter, "  &c.,  and  that  the  accused  complied  with 
the  said  determination  by  entering  into  recognizance  for 
such  appearance  with  two  responsible  securities  in  the  sum 
of  $600,  when  he  was  discharged  from  arrest  on  said 
charge. 

Subsequently,  as  appeared  by  said  application,  the  accused 
was  again  arrested  on  a  warrant  issued  by  M.  E.  Hollis- 
ter,  Esq.,  another  justice  of  the  peace  of  said  county,  to 
answer  to  the  same  charge,  and  the  case  being  removed  from 
said  justice  to  be  heard  before  Joseph  H.  Morrill,  Esq.,  the 
next  nearest  justice,  the  accused  exhibited  io  the  latter  the 
proceedings  before  the  said  Brown,  when  he  was  immediate- 
ly discharged  from  arrest. 

A  third  arrest  was  made  upon  a  warrant  issued  by  Nicho- 
las Keating,  founded  upon  the  same  charge,  aad  the  accused 
was  brought  before  him  for  examination,  when,  before  any 
testimony  was  heard,  the  accused  stated  the  proceedings  be- 
fore the  said  Brown  and  the  said  Morrill,  and  offered  to 
prove  the  same,  if  required.  Th«  said  Keating,  however, 
refused  to  allow  any  proof  of  such  prior  proceedings,  and 
proceeded  to  bear  a  part  of  the  testimony  heard  before  the 
said  Brown  and  the  testimony  of  the  People's  witness 
present  at  the  examination  before  said  Brown,  who  was  not 
then  examined,  but  heard  no  further  evidence.  The  appli- 
cation set  forth  that  the  last  mentioned  witness  testified  to 
nothing  more  than  the  other  witnesses  had,  in  substance, 
stated  on  the  examination  before  said  Brown. 

It  further  appeared  from  the  application  that  the  said 
Brown,  after  the  examination  of  the  witnesses,  asked  the 
witness  last  referred  to,  whether  he  was  present  at  the 
commission  of  the  homicide,  and  on  his  replying  in  the  affirm- 
ative, the  said  Brown  further  inquired  of  him  whether  the 
facts  had  been  fully  and  truly  stated  by  the  other  witnesses, 
to  which  he  replied  that  they  had  so  far  as  he  knew,  and  that 
be  had  beard  their  testimony. 
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On  the  conclnsion  of  the  testimony  before  the  said  Keat- 
ing, the  accused  was  ordered  to  be  committed  to  the  jail  of 
La  Salle  county  "  to  answer  the  charge  of  murder,  in  kill- 
ing the  aforesaid  Thomas  Cunningham,  ^  and  he  was  com- 
mitted accordingly. 

Minutes  of  the  testimony  given  before  the  said  Brown, 
and  sundry  affidavits  were  filed  with  the  application. 

On  the  presentation  of  the  application  to  this  Court,  a 
writ  of  habeas  corpus  was  issued. 

J.  C.  Champlifiy  for  the  applicant,  on  the  return  of  the 
writ,  submitted  to  the  Court  whether,  under  the  circum- 
stances set  forth  in  the  application,  the  said  Keating  had 
jurisdiction  of  the  case,  and  whether  the  applicant  ought 
not  to  be  forthwith  discharged  from  arrest  without  a  further 
examination  of  the  case  by  this  Court. 

B.  C  Cooky  Circuit  Attorney,  objected  to  the  discharge, 
and  insisted  that  the  testimony  ought  to  be  heard. 

Per  Curiam. — We  are  inclined  to  hold  that  the  justice 
had  jurisdiction,  and  that  it  is  our  duty  to  hear  the  wit- 
nesses, and  then  determine  whether  the  prisoner  be  re- 
manded, held  to  bail,  or  discharged  from  custody. 

Note  mr  the  Reporter. — The  witnesses  were  subsequent- 
ly examined  before  the  Justices  of  the  Supreme  Court,  and 
the  accused  was  ordered  to  give  bail  in  the  sum  of  three 
thousand  dollars  with  good  and  sufficient  securities  for  his 
appearance  at  the  Circuit  Court  to  answer  to  an  indictment 
for  murder  or  manslaughter  in  killing  the  said  Thomas  Cun- 
ningham, and  in  default  of  giving  such  bail,  to  stand 
committed,  &c.  The  accused  failed  to  procure  the  bail  re- 
quired. 
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Johnson  v.  Barber. 


Peter  Johnson,  impleaded,  &c.^  plaintiff  in  error,  v.  New- 
man Barbsr,  defendant  in  error. 
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Error  to  Kane. 


la  an  action  of  trespass  upon  the  ease  for  setting  fire  to  a  prairie,  &c.,  the  Court 
was  asked  by  the  defendant  to  instruct  the  jury  ^'  th^  they  must  be  satisfied 
from  the  evidence  that  John  Johnson  was  the  agent  of  Peter  Johnson,  employ- ' 
ed  in  and  about  his  business,  and  that  he,  John^  was  and  did  act  within  the 
scope  of  his  employment  at  the  time  he  set  fire  to  the  prairie,  or  he,  Peter 
Johnson,  is  not  liable,  and  they  will  acquit  him."  The  instruction  was 
given  with  this  qualification :  '<  This  is  the  law  so  far  as  Peter  Johnson  is 
sought  to  be  made  liable  as  master,  or  principal,  for  the  acts  of  John  John- 
son : "  Htldj  that  assuming  the  relation  of  nytster  and  servant  to  exist,  the 
qualification  was  proper. 

The  Court  was  further  asked  to  instruct  the  jury  that  ''  if  John  Johnson  trans- 
cended his  authority  given  him  by  said  Peter  Johnson,  then  he,  said  Peter, 
is  not  liable,  and  they,  the  jury,  should  acquit  him. "  The  instruction  was 
given  with  this  qualification:  '^This  is  the  law  so  far  as  Peter  Johnson  is 
sought  to  be  made  liable  as  •aster  or  principal,  for  the  acts  of  John  John- 
son : "  Hdd^  that  the  qualification  was  proper. 

The  Court  was  also  asked  to  instruct  the  jury  that  it  was  ^'  for  the  plaintififto 
prove  that  the  agent  acted  with  the  assent,  of  under  the  directions  of  the  prin- 
cipal, when  he  commits  the  tortious  acts,  and  that  it  cannot  be  presumed, 
although  he  is  in  the  employ  of  the  principal,  and  unless  it  is  proved,  they 
must  acquit  the  principal.  "  The  instruction  was  given  with  the  following 
qualification :  ''  This  must  be  understood  so  far  as  it  is  sought  to  recuf^  for 
a  tortious  act  of  servant  or  agent  acting  in  relation  to  the  principal  or  mas- 
ter. "    Hzldf  that  the  qualification  was  proper. 

A  principal  is  liable  to  third  persons  for  the  frauds,  torts,  and  negligences  of  the 
agent,  even  though  the  conduct  of  the  agent  is  without  his  participation  or 
consent,  provided  the  act  is  done  in  the  course  of  the  employment^  and  is  not 
a  wilful  departure  from  it 

If  one  of  two  defendants  in  an  action  of  trespass  on  the  case,  while  engaged  in 
the  prosecution  of  the  business  of  the  other,  carelessly  or  negligently  set  fire 
to  the  prairie,  or  even  purposely  with  a  view  to  benefit  or  protect  the  interests 
of  the  employer,  the  latter  would  be  liable  for  the  consequences  $  but  if  he  set 
out  the  fire  from  motives  of  malice  or  wantonness,  the  principal  would  not 
be  liable,  for  it  would  be  an  abandonment  of  the  business  of  the  agency. 

If  one  persofj  commit  an  unlawful  act  under  the  direction  of  another,  that  fact 
wilt  not  shield  him  from  responsibility,. but  both  are  equally  liable  to  the  in- 
jured party. 

If  a  person  be  authorized,  under  the  158th  section  of  the  Criminal  Code,  to  set 
fire  to  the  prairie,  he  is  bound  to  use  every  reasonable  precaution  to  prevent 
injurious  results  to  others.  In  a  suit  for  an  injury  resulting  from  the  fetting 
of  such  fire,  the  plaintifi'id  only  required  to  prove  that  the  defendant  set  out 
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the  fire  that  occasioned  it.    If  the  latter  have  any  excuse  or  justification  for 
the  Act,  he  piust  prove  its  exiBtence. 
Grass  severed  from  the  freehold  becomes  personal  property,  and  in  an  action  for  its 
destruction  by  a  fire  set  upon  the  prairie,  the  plaintiff  is  not  required  to  show 
title  to  the  land  on  which  it  was  cut. 


Trespass  upon  the  Case,  in  the  Kane  Circuit  Courts 
brought  by  the  defendant  in  error  against  the  plaintiff  in 
error  and  one  John  Johnson,  for  firing  a  prairie,  &c.,  and 
heard  before  the  Hon.  John  D.  jDaton  and  a  jury,  at  the 
April  term,  1847.    The  defendants  pleaded  the  general  issue. 

During  the  progress  of  the  trial;  the  counsel  for  the  de- 
fendants asked  the  Court  to  give  several  instructions  to  the 
jury,  some  of  which  were  refused  and  others  given  with  a 
qualification.  The  following  is  the  bill  of  exceptions  taken 
in  the  case: 

^'Be  it  remembered  that,  on  the  trial  of  this  cause,  tiie 
counsel  for  the  defendants  asked  the  Court  to  instruct  the 
jury  as  follows : 

1.  The  Court  will  please  instruct  the  jury,  that  they 
must  be  satisfied  from  the  evidence  that  John  Johnson  was 
the  agent  of  Peter  Johnson,  employed  in  and  about  his  busi- 
nesS)  and  that  he,  John,  was  and  did  act  within  the  scope  of 

%  liis  employment  at  the  time  he  set  fire  to  the  prairie,  or  he, 
Peter  Johnson,  is  not  liable,  and  they  will  acquit  him,  which 
instruction  was  given  by  the  Court,  with  the  following  qual- 
ification :  ^'This  is  the  law  so  far  as  Peter  Johnson  is  sought 
to  be  made  liable  as  master  or  principal  for  the  acts  of  John 
Johnson. '^ 

2.  If  John  Johnson  transcended  his  authority  given  by 
.  said  Peter  Johnson,  then  he,  said  Peter,  is  not  liable,  and 
^     they,  the  jury,  shall  acquit  him.     This  instruction  was  given 

by  the  Court  with  the  same  qualification  as  above. 

3.  The  principal  is  not  liable  for  the  tortious  acts  of  the 
agent,  although,  at  the  time  sueh  tortious  acts  were  comnit- 

S  ted  by  the  agent,  he  was  engaged  and  employed  in  and  about 
the  business  of  the  principal,  unless  he,  the  agent,  in  so 
doing  is  carrying  out  the  instructions  of  the  principal,  or  he, 
the  principal,  subsequently  assents  to  it.  .  This  instruction 
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was  given  by  the  Court  with  the  following  qualification : 
"Yet  the  principal  may  be  liable  for  the  acts  of  the  servant 
or  agent,  while  doing  the  work  of  the  principal  or  master 
without  the  instruction  of  the  principal  to  do  the  particular 
tortious  act.'' 

4.  The  plaintiff  is  not  entitled  to  recover  of  the  defend- 
ants unless  he  proves  ^U  the  material  averments  in  his  decla- 
ration, and  the  loss  he,  the'  plaintiff,  has  sustained,  occasioned 
in  consequence  of  the  negligence  of  the  defendants  in  roan* 
ner  and  form  as  in  the  said  plaintiff's  declaration  mentioned. 
This  instruction  was  given  by  the  Court. 

5.  If  the  injury  is  the  effect  of  negligence  in  both  parties, 
without  any  intentional  wrong  or  gross  negligence  on  the 
part  of  the  defendants,  then  he,  the  plaintiff,  cannot  recover 
or  maintain  his  action,  and  the  jury  should  find  for  the  de- 
fendants.   This  instruction  was  given  by  the  Court. 

6.  It  is  for  the  plaintiff  to  prove  that  the  agent  acted 
with  the  assent  or  under  the  directions  of  the  principal  when 
he  commits  the  tortious  acts,  and  that  it  cannot  be  presumed, 
although  he  is  in  the  employ  of  the  principal,  and  unless  it 
is  proved,  they  must  acquit  the  principal.  This  instruction 
was  given  with  the  following  qualification :  ^^This  must  be 
understood  so  far  as  it  is  sought  to  recover  for  9  tortious  act 
of  servant  or  agent  acting  in  relation  to  the  principal  or 
master." 

7.  The  plaintiff  cannot  recover  against  both  of  the  de- 
fendants, for  if  John  Johnson  acted  under  the  instructions  and 
directions  of  Peter  Johnson,  then  He,  Peter,  is  alone  liable. 
If  John  Johnson  a-cted  contrary  to  the  direction  of  Peter 
Johnson,  then  he,  Peter,  is  not  liable,  and  they  must  acquit 
him.     This  instruction  was  refused  by  the  Court  y 

8.  The  defendant  Peter  Johnson  had  a  right  to  set  fire  to 
the  prairie,  or  direct  his  agent  to  on  his  own  lands.  If  any 
damage  was  done  to  the  plaintiff  in  consequence  of  so,  set- 
ting fire  to  the  prairie,  the  defendants,  under  the  plaintiff's 
deelaration,  are  only  liable  if  the  damage  was  done  in  conse- 
quence of  the  negligence  of  the  defendants  after  the  fire 
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was  set  to  the  prairie,  and  this  must  be  proved  by  the  plain- 
tiff, or  they,  the  jury,  must  acquit  the  defendants.  This  in- 
struction was  refused  by  the  Court  The  Court  at  the  same 
time  stated  in  answer  to  an  interrogatory  of  the  defendants' 
counsel,  that  although  at  the  Common  Law  it  might  be  law- 
ful for  the  defendants  to  bum  the  prairie  on  his  own  premi- 
ses, yet  it  is  made  unlawful  by  the  168th  section  of  the 
Criminal  Code  to  intentionally  set  en  fire  the  prairie  in  the 
inhabited  part  of  \he  State  at  any  time  without  giving  to 
his  neighbors  two  days'  notice  of  his  intention  so  to  do,  al- 
though he  might  be  the  owner  of  such  prairie. 

9«  The  Court  will  please  instruct  the  jury  that  unless  the 
plahitiff  proves  the  title  in  the  plaintiff  where  the  grass  or 
hay  was  cut  was  in  the  plaintiff,  and  where  it  stood  at  the 
time  it  was  destroyed  by  fire,  he  cannot  recover  its  value 
of  the  defendants.  This  instruction  was  refused  by  the 
Court. 

To  the  refusal  of  the  Court  to  give  said  instructions,  and 
in  giving  the  said  qualifications  to  the  instructions  given, 
and' in  the  statement  made  by  the  Court  as  inserted  after  the 
eighth  instruction,  the  defendants  excepted  and  prayed  the 
Court  to  '^sign  and  seal,"  &c.,  &e. 

The  jury  returned  a  verdiet  against  the  defendants  and 
assessed  the  plaintiff's  damages  at  the  sum  of  $489.  The 
defendants  then  entered  a  motion  for  a  new  trial,,  which  the 
Court  overruled  and  rendered  a  judgment  upon  the  verdict 
of  the  jury. 

E.   W,   Tracy ^  for  the  plaintiff  in  error. 

The  Court  erred  in  not  instructing  the  jury  that  the  plain- 
tiff, to  entitle  him  to  recover,  should  show  title  to  the  premi- 
ses on  which  the  injury  was  done.  It  is  an  important  fact 
to  be  proved. 

The  other  instructions  asked  by  the  defendants  should 
have  been  given*  The  alleged  torts  were  the  acts  of  the 
agent,  and  not  of  the  principal  or  employer.  The  principal 
was  not  in  any  way  liable. 
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W.  J),  Barry y  for  the  defendant  in  erron 

1.  Every  person  who  does  an  unlawful  act  is  responsible 
for  all  the  consequences  resulting  from  it.  If  the  injury  is 
occasioned  by  unavoidable  accident,  the  party  is  not  liable ; 
but  if  any  blame  is  imputable  to^him,  though  he  had  no  inten- 
tion to  injure  another,  he  is  still  liable  for  the  damages  sus- 
tained. Clark  V.  Lake^  1  Scam.  229;  Stout  v,  McJidams^ 
2  do.  67 ;  Dr/gert  v.  Bradley^  8  Wend.  469  ;  Bullock  v. 
Bahcock,  3  do.  391. 

2.  None  of  the  evidence  is  contained  in  the  bill  of  excep- 
tions, and  the  Court  cannot  see  the  applicability  of  the  in- 
structions refused,  and  will  not  reverse  a  judgment  for  a 
refusal  to  give  abstract  propositions  of  law  to  the  jury. 
Samuel  v.  fVithersj  9  Missouri,  166;  Maston  v.  Fanning^ 
Ibid.  305 ;  Palmer  v.  Hunter^  8  do.  612 ;  Cawthorne  v.  Mul^ 
drotOf  Ibid.  617. 

O.  Pelersj  on  the  same  side. 

The  instructions  asked  for,  assumed  the  existence  of  a 
state  of  facts  not  shown  by  the  bill  of  exceptions  to  have 
been  proved.  There  is  nothing  to  show  whether  one  of  the 
Johnsons  was  principal  and  the  other  agent  or  not. 

The  qualifications  to  the  instructions  were  rightly  given. 
In  torts  all  are  principals.  Though  the  principal  may  be 
liable  for  the  acts  of  the  agent,  yet  this  will  not  relieve  the 
agent  from  liability.  One  cannot  justify  a  tortious  act  by 
showing  that  he  acted  by  the  command  or  direction  of  anoth- 
er. The  case  of  Burton  v.  McClettany  2  Scam.  434,  fully 
establishes  the  doctrine  that  if  a  person  sets  out  a  fire  he  is 
responsible  for  all  the  consequences — and  that,  to  justify 
himself,  he  must  prove  that  the  fire  was  set  out  lawfully, 
and  that  he  used  all  possible  means  to  prevent  injury. 

As  to  the  last  instruction  asked  for,  it  is  coucbtd  in  such 
ambiguous  terms,  that  the  Court  might  well  have  refused  to 
give  it  on  that  account  only ;  (  Baxter  v.  The  Peopky  3  Gilm. 
368 ;)  but  if  the  instruction  was  intended  to  assert  that  it  M^as 
incumbent  upon  the  plaintiff  to  prove  that  he  was  the  owner  of 
the  land  where  the  stacks  were,  which  were  destroyed,  it  was 
incorrect  and  ought  to  have  been  refusedi    The  cause  of  dam* 
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age  charged  in  the  detiaration^  is  the  deatructioR  of  personal 
property  y  and  it  is  not  easy  to  see  how  the  title  to  the  lapd 
where  the  property  was^  can  be  inquired  into.  Whether 
the  plaintiff  below  was  the  owner  of  the  land  or  not  makes 
no  difference  as  to  the  amount  of  his  loss,  or  the  liability  of 
the  defendant^ 

The  Opinion  of  the  Court  was  delivered  by 

TTijeat,  C.  J.  *  The  Court  properly  qualified  the  first, 
second,  and  sixth  instructions.  The  instructions,  as  demand- 
ed,  assumed  that  the  relation  of  master  and  servant  existed 
between  the  defendants.  The  modification  confined  the  in* 
struotions  id  such  a  state  of  case. 

No  error  was  committed  in  adding  the  qualification  to  tie 
third  instruction.  The  principal  is^  liable  to  third  persons 
for  the  frauds,  torts,  and  negligences  of  the  agent,  even 
though  the  conduct  of  the  agent  is  without  his  participation 
or  co|isent,  provided  the  act  is  dbne  iii  the  course  of  the  em- 
pldym^nt,  and  is  not  a  wilful  departure  from  it.  Story  on 
Agency,  §  462  et  seqf  Bush  v.  Steinman^  1  Bosanquet  & 
Puller,  404;  Wright  v.  Wilcox^  19  Wend.  343;  KosUr  v. 
Bankj  17  Mas9.  479.  If  one  of  the  defendants,  while  en- 
gaged in  the  prosecution  of  the  business  of  the  other,  care- 
lessly or  negligently  set  fire  to  the  prairie,  or  even  purposely, 
with  a  view  ta  benefit  or  protect  the  interests  of  the  employ- 
er, the  latter  would  be  liable  for  the  consequences)  but  if  he 
set  out  the  fire  from  motives  of  malice  or  wantonness,  the 
principal  would  not  be  liable,  for  that  would  be  an  abandon- 
ment of  the  business  of  the  agency.  The  instruction,  as 
modified  by  the  Court,  stated  tiie  law  correctly. 

The  seventh  instruction  was  clearly  wrong.  If  the  act 
complained  Qf  was  illegal,  the  fact  that  one  of  the  defend- 
ants committed  it  under  the  direction  of  the  other,  did  not 
shield  him  from  responsibility,  but  both  were  equally  liable 
to  the  party  injured,  as  well  the  one  who  did  the  act  as  the 
on|  who  procured  it  to  be  done.  All  concerned  in  the  com- 
mission of  an  unlawful  act  are  responsible  for  the  conse- 
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quences.  Admit  the  principle  asserted  by  this  instruction^ 
and  every  person  charged  wkh  the  commission  of  an  act  pro- 
hibited by  law  could  excuse  himself  by  showing  that  he  acted 
in  obedience  to  .the  command  or  under  the  direction  of  an- 
other. Such  a  doctrine  would  be  subversive  of  private  rights, 
and  detrimental  to  the  public  interests,  i 

The  eighth  ih^triictioii  was  erroneous.  It  asserts  an  un* 
qualified  right  on  the  part  of  the  defendants  to  set  fire  to 
the  prairie  on  theif'own  land.  This  position  is  not  correct. 
The  158th  se&tion  of  the  Criminal  Code  prohibits  a  person 
from  setting,  fire  to  the  woods,  prairies  or  other  grounds  in 
the  inhabited  parts  of  the  State  between  the  firat  of  Decem- 
ber and  March,  and  during  the  rest  of  the  year,  except  for 
the  necessary  preservation  of  his  farm  or  iitclosurcr  from  acci- 
dent by  fire,'  and  then  only  upon  giving  his  neighbors  two 
days'  notice  of  his  intention  to  do  so.  If  the  defendants 
claimed  to  be  within  the  exception,  the  instruction  should 
have  been  based  on  the  hypothesis  that  such  a  state  of  facts 
appeared  in  the  evidence.  The  instruction  was^  erroneous 
in  another  respect.  Assuming  that  the  defendants  had  the 
right  to-set  fire  to* the  prairie,  the  instruction  would  relieve 
them  from  all  liability  for  the  consequences  unless  the  plain-* 
tiff  should  show  that  the  injury  was  occasioned  by  their 
subsequent  negligence.  .The  law  is  othen^ise.  If  the  de- 
fendants were  authorised  by  the  {)rovisions  of  the  Statute 
to  set  out  the  fire,  they  were  still  bound  to  use  every  reason-* 
able  precaution  to  prevent  injurious  results  to  others.  The 
plaintiff  was  only  required  toprove  that  the  defendants  set 
out  the  fire  that  caused  the  injury.  It  rested  with  the  de^ 
fendants  to  show  the  excuse  and  justification  if  any  existed* 
Burton  v.  AfcClellan,  2  Scam.  434. 

The  ninth  instruction  was  properly  refused.  The  grass 
was  severed  from  the  freehold,  and  became  personal  prop- 
erty ;  and  the  plaintiff,  to  recover  damages  for  its  destruc- 
tion, was  not  bound  to  show  title  to  the  land  on  which  it  was 
cut. 

The  judgment  of  the  Circuit  Coiirtis  affirmed  with  costs.^ 

Judgment  affirmed^ 
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Erastus  Teft,  appellant,  v.  John  Size,  appellee. 

Jippeal/rom  Kane* 

To  prove  the  due  publication  of  a  town  ordinance,  the  records  of  the  corporation 
were  produced,  and  the  clerk  was  called,  and  the  defendant  offered  to  prov« 
by  him  that  he  had  posted  up  copies  of  said  ordinance.  The  plaintiff  object- 
ed to  the  testimony,  and  the  Court  excluded  it  on  the  ground  that  the  defend- 
ant must  either  produce  the  notices,  or  one  of  them,  which  were  originally 
posted,  or  account  for  their  absence :  Hddythdi  the  testimony  was  improperly 
excluded,  its  object  being  to  establish  the  fact  of  publication,  and  not  to 
prove  the  contents  of  the  ordinance. 

Trespass,  in  the  Kane  Circuit  Court,  brought  by  the  ap- 
pellee against  the  appellant,  and  heard  before  the  Hon.  The- 
ophilus  L.  Dickey  and  a  jury,  at  the  January  special  term, 
1849,  when  a  verdict  and  judgment  were  rendered  for  the 
plaintiff  below  for  $90« 

The  facts  of  the  case,  so  far  as  the  same  are  material  to 
the  determination  of  the  question  raised  by  the  assignment 
of  errors,  are  sufficiently  stated  by  the  Court  in  their 
Opinion* 

J,  O.  Olover  it  B.  C.  Cooky  forihe  appellant. 

The  only  question  raised  by  the  assignment  of  errors  is, 
whether  publication  of  the  ordinance  was  to  be  proved  by  the 
production  of  the  posted  notices,  or  by  parol. 

The  statute  requires  that  the  ordinances  of  a  corporation, 
before  they  shall  take  effect,  shall  be  published  ten  days,  &c. 
Rev.  Stat.  113,  §  7. 

The  previous  steps  necessary  to  make  corporation  ordin- 
ances operative  will  be  presumed  to  have  been  taken. 
Phil.  Ev.,  Gowen  &  Hill's  Notes,  Part  I.  288;  ib.  Part  H. 
1167  ;  6  Peters'  Gond.  R.  444 ;  Denning  v.  Roomty  6  Wend. 
661. 

The  original  record  was  the  best  and  only  legal  evidence 
of  the  ordinances  and  by-laws  as  posted  up.  Sex  v.  Fursey^ 
26  Eng*  Com*  Law  R.  293 ;  Segina  v.  Murphy y  34  do.  397  ; 
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Broion  v.  Woodman^  26  do.  368 ;  Rex  v.  Watson^  3  do. 
349. 

The  clerk  was  the  proper  person  to  make  the  copies,  and 
therefore  the  most  proper  to  prove  the  fact  of  publication. 

A  party  is  only  bound  to  produce  the  best  evidence  in  his 
power.  The  posted  copies  could  not  be  produced,  for  the 
law  prohibits  persons  from  taking  them  down.  Rev.  Stat. 
176,  §  137. 

The  copies  were  posted  up  for  the  benefit  of  the  public. 
Every  man  has  a  right  to  their  evidence,  and  in  several 
places  they  cannot  be  at  the  same  time.  9  Bac.  Abr.  664 ; 
1-Starkie,  184. 

« 
/.  6r.  fVilsorif  for  the  appellee. 

I.  The  ordinances  of  a  town  incorporated  under  the  gen- 
eral law  in  relation  to  incorporations  are  inoperative  and 
afford  no  protection  to  a  person  claiming  to  act  under  them 
until  notices  of  such  ordinances  have  been  posted  up  as  re- 
quired by  the  Statute.     Rev.  Stat.  113,  §  7. 

II.  The  posting  of  such  notices  must  then  be  proved 
affirmatively,  or  presumed. 

1.  The  law  will  not  presume  that  the  notices  have  been 
posted.  The  general  presumption  in  favor  of  public  officers 
having  done  their  duty,  does  not  obtain  here.  The  posting 
of  the  notices  was  a  merely  voluntary  act,  which  may  or 
may  not  be  done  at  the  will  of  the  trustees,  and  the  omis- 
sion to  do  which  subjects  them  to  no  penalty. 

Every  statute  in  derogation  of  the  Common  Law  to  create 
forfeitures  or  to  divest  the  title  of  one  and  transfer  it  to 
another  must  be  construed  most  strictly.  Nothing  will  be 
presumed  in  favor  of  the  regularity  of  the  proceeding^. 
Step  by  step  must  everything  be  shown  to  have  been  done 
which  the  statute  makes  essential  to  the  due  execution  of  the 
power.  2  Kent's  Com.  298,  and  note,  (6,);  Sharpev. 
Speiry  4  Hill's  (N.  Y.)  R.  76;  Same  v.  Johnson^  ib.  92; 
Finch  v.  Pinckard^  4  Scam.  70;  Beaty  v.  Knowler,  4  Peters, 
162;  Van  Horn^s  Lessees  v.  Dorrance^^  Dall.  316;  Mar^ 
iner  v.  Sounder s^  ante  113. 

VOL.  v.  28 
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2.  It  was  therefore  necessary  to  prove  the  due  posting  of 
the  notices. 

III.  The  evidence  by  which  this  was  sought  to  be  done 
was  incompetent.  The  general  rule  which  requires  ^Hhe  best 
evidence  the  case  will  admit  of"  made  it  necessary  to  pro- 
duce the  notice  itself  as  that  contained  the  best  possible 
evidence  of  its  contents.    1  Greenl.  Ev.  106,  §§  82,  84. 

To  this  general  rule  there  are  some  exceptions  founded  on 
public  convenience  or  on  the  nature  of  the  facts  to  be 
proved.  Does  the  party  show  himself  within  any  of  these  ex- 
ceptions? Clearly  not.  1  Greenl.  Ev.  §§  91-4,  and  note. 
Their  own  evidence,  on  the  contrary,  goes  to  show  that  the 
original  notice  might  have  been  produced  by  the  slightest 
diligence. 

IV.  But  even  had  they  proven  the  posting  of  the  notices, 
it  could  cyail  nothing  without  proving  that  it  was  done  by 
order  of  the  board  of  trustees. 

V.  The  ordinance  is  void. 

1.  The  statute  provides  that  no  more  than  five  dollars  shall 
be  impose4;for  the  breach  of  an  ordinance.  This  ordinance 
creates  an  absolute  forfeiture  of  property,  although  the 
value  exceeds  five  dollars.     Rev.  Stat.  113,  §  7. 

2.  The  ordinance  is  also  void  as  being  inconsistent  with 
the  Constitution  and  Laws.  Rev.  Stat.  112,  §  6;  State 
Con.  Art.  8 ;  1  Term  R.  71  ;  9  Wend.  571. 

3.  It  is  void  for  unreasonableness.     6  Cowen,  462. 

As  to  different  degrees  of  secondary  evidence.  1  Green!. 
Ev.  in  note  on  page  109;  Mariner  v.  Sounder s^  ante  113, 
121,  122. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  Teft  jsiras  sued  in  trespass  for  taking  cer- 
tain hogs,  and  pleaded  by  way  of  justification  that  he  did 
the  acts  complained  of  under  the  authority  of  various  ordi- 
nances of  the  town  of  Elgin,  declaring  the  running  at  large 
of  swine  within  the  corporation  to  be  a  nuisance  and  pro- 
viding for  its  abatement. 

The  regular  incorporation  of  the  town,  the  election  of 
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trusteefl  and  the  passage  of  the  ordinances  under  mhich 
the  defendant  justified,  were  all  admitted  by  the  plaintiff  in 
the  Court  below,  and  for  the  purpose  of  proving  that  the 
ordinances  had  been  published  in  accordance  with  Sec.  7, 
Ch.  26,  Rev.  Stat.,  which  provides  that  all  ordinances,  before 
taking  effect,  shall  be  piablished  for  at  least  ten  days  in  a 
newspaper  in  the  town,  or  by  setting  up  copies  of  the  same, 
in  three  of  the  most  public  plaees  of  the  town,  the  defendant 
offered  to  prove  by  the  clerk  of  the  board  of  trustees  that  he 
had  posted  up  copies  of  said  ordinances. 

The  plaintiff  objected  to  this  evidence  ^<on  the  ground 
that  the  defendant  must  either  produce  the  notices,  or  one 
of  them,  which  was  originally  posted  or  account  for  its  ab- 
sence." The  Court  sustained  the  objection,  and  for  want  of 
sueh  proof,  excluded  all  the  evidence  offered  by  defendant 
to  sustain  his  'pleas  of  justification.  The  jury  tieturned  a 
verdict  of  ninety  dollars  for  plaintiff  and  he  had  judgment 
accordingly. 

The  error  complained  of  is,  that  the  Court  erred  in  ex* 
eluding  the  evidence  offered  by  the  defendant  to  shew  that 
the  ordinances  under  which  he  justified  had  been  duly  pub- 
lished. 

It  is  insisted  by  the  appellee  that  to  have  allowed  the 
witness  to  testify  to  posting  up  copies  of  the  ordinances 
would  have  violated  the  rule  of  evidence  which  forbids 
parol  proof  of  the  contents  of  a  written  instrument,  and  also 
have  substituted  secondary  evidence  when  primary  and  bet« 
ter  evidence  could  be  obtained. 

We  cannot  'appreciate  the  force  of  these  objections,  but 
on  the  contrary  regard  the  evidence  offered  as  appropriate 
and  proper.  The  records  of  the  corporation  containing  the 
original  ordinances  were  produced,  and  an  offer  made  to 
prove  by  the  clerk  of  the  corporation  that  he  posted  up 
copies  of  tbose  ordinances.  The  contents  of  the  ordinances 
was  not  the  main  fact  sought  to  be  established  by  the  clerk ; 
they  had  already  been  proved  by  the  production  of  the 
records  of  the  corporation,  but  the  main  fact  sought  to  be 
proved  by  the  clerk  was  the  publication  of  the  ordinances, 
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and  who  so  proper  to  make  that  proof  as  the  person  who 
made  the  publication. 

It  is  trae  the  statement  that  the  witness  posted  up  copies 
of  certain  ordinances,  involves  incidentally  a  declaration  of 
the  contents  of  what  was  posted  up,  and  yet  it  is  not  giving 
the  contents  of  either  what  was  pasted  up  or  the  ordinances, 
and  the  jury  would  have  no  means  of  ascertaining  from 
such  a  statement  the  contents  of  either  paper.  It  is  simply 
a  statement  that  two  writings  are  alike,  and  to  ascertain 
what  either  contains,  one  or  the  other  must  be  produced 
when  the  contents  of  both  are  ascertained,  not  from  what 
the  witness  has  said,  but  from  inspection  of  the  instrument 
produced,  in  connection  with  the  fact,  which  may  be  proved 
by  parol,  that  the  other  is  like  it 

In  this  case,  the  original  ordinances  were  produced,  and 
a  witness  offered  to  prove  that  he  posted  up  'copies  of  them. 
Why  require  the  production  of  those  copies  ?  If  produced, 
they  would  not  prove  themselves  to  be  copies,  unless  by  in- 
spection and  comparison  with  the  original,  and  it  will  hardly 
be  insisted,  we  apprehend,  that  when  papers  are  submitted 
to  a  jury  as  copies  of  other  papers,  no  matter  how  volumi- 
nous, that  the  original  and  copy  must  botll  be  produced,  so 
that  the  jury  may  in  their  retirement  examine  and  determine 
whether  one  is  a  copy  of  the  other. 

Had  the  notices  posted  up  been  produced,  it  would  still 
have  been  competent  to  prove  by  a  witness,  that  they  con- 
tained copies  of  the  original  ordinances.  It  would  make  no 
difference  when  the  witness  instituted  the  comparison  so  as 
to  ascertain  the  fact,  whether  at  the  time  of  testifying  or 
previously. 

The  facility  for  detecting  a  false  statement  would  be 
greater  when  the  original  and  copy  were  both  present  at  the 
time  the  witness  should  state  them  to  be  alike,  but  the  like- 
lihood to  mistake  on  the  part  of  the  witness,  the  certainty 
of  the  evidence  and  its  degree  are  the  same  whether  he 
swears  with  a  copy  before  him  that  it  is  a  copy,  or  whether 
having  the  original  in  his  possession  he  states  that  he  made 
a  copy  of  it. 
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It  has  been  objected  that  the  ordinances  under  which  the 
defendant  attempted  to  justify  are  void,  inasmuch  as  they 
provide  for  impounding  swine  found  running  at  large,  and  for 
their  forfeiture  and  subsequent  sale,  if  not  claimed  by  the 
owner  within  a  specified  time,  instead  of  inflicting  a  fine  of 
not  exceeding  five  dollars  by  way  of  penalty,  for  sufiering 
them  to  run  at  large  in  violation  of  the  ordinances. 

The  record  does  not  present  the  ordinances  against  which 
this  objection  is  urged,  in  such  a  form  as  to  raise  the  ques- 
tion of  their  validity,  but  the  power  of  towns  incorporated 
under  our  statute  to  enforce  their  ordinances  against  nui- 
sances, by  reasonable  forfeitures  where  the  end  cannot  be 
otherwise  attained,  would  seem  to  be  unquestionable. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded,  with  directions  to  the  Circuit  Court  to 
award  a  new  trial. 

Judgment  reversed. 


Gbrret  L.  Walrath,  appellant,  v.  Hiram  Norton,  sur- 
vivor, &c.,  appellee. 

Appeal  from  Kendall, 

A  general  receipt  in  full  of  all  demands  is  presumed  to  be  given  on  an  adjust- 
ment of  all  transactions  between  the  parties ;  but  such  a  receipt  is  subject  to 
explanation y  and  may,  upon  satisfactory  proof,  be  restrained  in  its  operation. 
It  may  be  shown  that  the  settlement  was  in  fact  but  a  partial  one,  or  though 
intended  to  be  general,  that  a  particular  transaction  was  not  taken  into  con- 
sideration. 

This  suit  was  originally  brought  before  a  justice  of  the 
peace  of  Kendall  County,  by  Norton  &  Blackstone  for  the 
use  of  John  Blackstone  against  Walrath,  and  on  the  trial 
thereof,  the  justice  rendered  a  judgment  in  favor  of  the  de- 
fendant for  costs.  The  plaintiffs  appealed  to  the  Circuit 
Court,  and  the  cause  was  heard  before  the  Hon.  Theophilus 
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L.  Dickey  at  the  February  special  ternii  1849,  without  the 
intervention  of  a  jury,  when  a  judgment  was  rendered  in 

[  favor  of  the  plaintifis  for  $69*03|  damages. 
'  The  evidence  in  the  cause  was  embodied  in  a  bill  of  ex- 
ceptions^ and  was  substantially  as  follows : 

Jacob  Metsker,  called  by  the  plaintiffs,  testified  that  some 
time  in  the  spring  or  summer  of  1847,  he  was  in  conver- 
sation with  Walrathy  negotiating  a  settlement  of  so^ie  dis- 
pute between  them,  when  Walrath  stated  that  he  paid  his 
attorneys  out  of  the  store  of  Norton  &  Blackstone,  and  that 
he,  Walrath,  had  to  pay  the  latter  in  cash.  He  could  not 
recollect  the  precise  time  of  this  transaction,  but  thought  it 

'was  during  the  l&tter  part  of  June,  or  the  first  of  July. 
'  John  M.  Crothers,  also  called  by  the  plaintiffs,  testified 
that  some  time  early  in  the  spring  of  1847,  Walrath,  for  Nor- 
ton &  Blackstone,  placed  in  the  hands  of  witness  and  his 
partner  certain  accounts  for  collection,  one  of  about  $300 
against  the  defendant,  another  of  $27*71  against  A.  R. 
Dodjge,  and  a  third  for  $31-32  against  S.  W.  Randall ;  that 
Walrath  at  the  time  told  witness  that  he  supposed  he  would 
have  to  pay  the  two  last  mentioned  accounts,  as  he  owed 
them  for  professional  services,  and  requested  witness  not  to 
sue  them  immediately ;  that  some  time  afterwards,  from  one 
to  three^  months  as  witness  supposes,  not  recollecting  the 
precise  time,  Walrath  exhibited  to  witness  and  his  partner  a 
writing  from  Norton  &  Blackstone,  the  same  read  in  evi- 
dence on  the  trial,  which  was  in  the  words  and  figures  fol- 
lowing, to  wit : 

^'Messrs  Crothers  &  Pitzer, 

Gent'n. 

Mr  Walrath  has  paid 
us  eighty  dollars  on  yr  acc't.  He  also  settled  his  acc't  with 
us  for  which  you  gave  a  receipt  to  us. 

Resp'y  yours, 
10  July  18  Norton  &  Blackstone." 

He  further  testified  that  at  the  time  he  and  his  partner 
received  the  accounts  mentioned,  they  receipted  for  the  ac- 
count of  defendant  of  about  $300,  those  of  Dodge.and  Ran- 
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dall  which  were  charged  to  them  and  not  to  defendant ;  that 
be  had  become  familiar  with  the  hand-writing  of  the  plaintiffs, 
had  seen  one  of  them  write,  and  believed  that  the  receipt 
hereinafter  named  and  filed  in  this  case,  was  in  the  hand- 
writing of  one  of  the  plaintifil ;  that,  to  the  best  of  bis  rec- 
ollection, the  settlement  between  Metzker  and  Wairath  did 
not  take  place  until  after  the  first  of  June,  as  witness  was 
employed  by  the  year  by  Metzker  as  bis  attorney  and  the 
year  terminated  on  the  first  of  June,  and  said  cases  were  not 
then  settled,  but  were  before  the  August  term  of  the  Ken- 
dall Circuit  Court  for  that  year. 

A.  R.  Dodge,  another  of  plaintiffs'  witnesses,  testified  that 
he  traded  in  the  store  of  Norton  &  Blackstone  to  the  amount 
of  about  $27*71,  and  that  Wairath  told  him  that  he  was 
either  selling  goods  on  commission,  or  as  clerk  of  Norton  & 
Blackstone  ;  that  witness  was,  at  the  same  time,  doing  pro- 
fessional business  as  an  attorney  for  Wairath,  and  was  will- 
ing to  take  the  amount  of  his  fees  out  of  the  store  aforesaid ; 
that  Wairath  said  he  should  charge  the  same  to  himself;  that 
witness  did  not  contract  with  Norton  &  Blackstone  for  said 
goods,  and  that  he  commenced  trading  with  Wairath  at  said 
store  about  the  first  of  December,  1846. 

S.  W«  Randall  was  also  called  by  the  plaintiffs  and  testi- 
fied, that  in  1846  and  1847  he  was  attorney  for  Wairath  in 
some  suits  he  had  with  Jacob  Metzker ;  that  he  received 
front  Wairath  out  of  the  store  of  Norton  &  Blackstone 
$31*32  towards. his  account  against  Wairath,  supposing  that 
the  goods  belonged  to  him ;  that  some  time  in  the  spring  of 
1847,  Mr.  Pitzer,  partner  of  the  witness  Crothers,  called  on 
witness  and  stated  that  he  had  said  account,  when  witness 
told  him  he  supposed  the  goods  belonged  to  Wairath,  but  if 
Wairath  did  not  pay  for  them,  he  supposed  he  should  be 
^  obliged  to  pay  for  them ;  that  he  knew  when  the  negotiation 
took  place  between  Wairath  and  Metzker,  and  thought  it  was 
ariearly  as  the  first  part  of  June,  and  was  quite  confident 
that  it  was  before  defendant  started  for  New  York* 

The  plaintiffs  produced  in  evidence  three  certain  papers^ 
between  Metzker  and  Wairath,  disposing  of  thre^  suitf  be- 
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tween  the  latter,  dated  and  filed  July  26,  1847,  and  Randall 
testified  that  his  recollection  was  very  distinct  that  they 
were  made  and  filed  a  considerable  time  after  the  negotia- 
tion spoken  of  by  Metzker. 

The  defendant  then  read  in  eyidence,  after  proof  of  its 
execution,  the  following  receipt : 

"Rec'd,  Lockport,  10th  July,  1847,  from  G.  L.  Walrath,  two 
hundred  and  twenty  one  loo  dollars  in  full  of  all  demands  to 
this  date.''  (Signed,)  Norton  &  Blackstone." 

John  W.  Chapman,  called  by  defendant,  testified  that  he 
and  defendant  started  for  New  York  some  time  in  May,  1847, 
and  in  his  opinion  the  negotiation  spoken  of  by  Metzker  took 
place  before  they  went,  but  was  not  consummated  until  after 
their  return,  some  time  in  June. 

The  foregoing  was  all  the  eyidence  in  the  case. 

S.  fV.  Handall,  for  the  appellant,  contended  that  the 
receipt  was  conclusiye  of  a  final  settlement  between  the 
parties,  and  that  the  judgment  of  the  Circuit  Court  was  not 
sustained  by  the  eyidence. 

E,  S.  Lelandy  for  the  appellee,  to  sustain  the  judgment  of 
the  Circuit  Court,  referred  to  the  case  of  Lowry  y.  Orr^  1 
Gilm.  70,  and  the  cases  there  cited. 

Where  a  cause  is  submitted  to  the  Court  below  fpr  trial, 
without  the  interyention  of  a  jury,  the  decision  of  tkat  Court 
upon  the  weight  and  efiect  of  the  eyidence^  will  not  be  re- 
versed, unless  it  palpably  appear  that  the  character  of  the 
testimony  was  misconceived.  Harmon  v.  Thornton^  2 
Scam. '351. 

The  receipt  was  not  intended  to  be  in  full.  The  evidence 
tends  to  show  that  the  accounts  against  Randall  and  Dodge 
were  not  included  in  ^he  settlement. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  There  can  be  no  doubt  that  Walrath  was  orig- 
inally liable  to  Norton  &  Blackstone  for  the  price  of  the  goods 
sold  to  Dodge  and  Randall.  The  only  question  is,  whether  that 
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liability  has  been  discharged.  The  receipt  was  przmafacie 
evidence  of  payment.  A  general  receipt  in  full  of  all  de- 
mands is  presumed  to  be  given  on  an  adjustment  of  all 
transactions  between  the  parties  ;  but  such  a  receipt  is  sub- 
ject to  explanation,  and  may  upon  satisfactory  proof  be 
restrained  in  its  operation.  It  may  be  shown  that  the  settle- 
ment was  in  fact  but  a  partial  one,  or,  though  intended  to  be 
general,  that  a  particular  transaction  was  not  taken  into 
consideration.  There  are  some  circumstances  in  this  case 
which  tend  strongly  to  show  that  the  demand  m  question 
was  not  embraced  in  the  settlement.  Walrath,  instead  of 
debiting  himself  with  the  price  of  the  goods  on  the  books, 
charged  them  directly  to  Dodge  and  Randall.  The  accounts 
were  drawn  off  and  placed  by  him  in  the  hands  of  attorneys 
for  collection,  and  a  receipt  taken  in  the  name  of  Norton  & 
Blackstone.  The  settlement  was  made  at  a  distance  from  the 
town  where  these  transactions  took  place,  and  probably 
when  the  parties  had  nothing  but  the  books  and  the  receipt 
of  the  attorneys  before  them.  We  think  it  very  probable 
that,  at  the  time  of  the  settlement,  Norton  &  Blackstone  knew 
nothing  of  the  real  circumstances  respecting  this  demand, 
and  therefore  it  was  not  taken  into  consideration  by  them. 
At  all  events,  we  are  not  prepared  to  say  that  t\^e  Circuit 
Court  erred  in  coming  to  such  a  conclusion. 
The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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5g4S         Abraham  Stewart,  appellant,  v.  Ralph  V.  M.  Croes  e/a/., 
'  appellees. 


Jlppeal/rom  Kane. 


A  bill  in  Chancery  to  set  aside  a  sherifTs  sale  of  land  on  execation  arerred, 
among  other  things,  that  no  notice  was  given  by  the  sheriff  of  the  sale  of  the 
land  to  take  place  upon  the  day  it  was  sold,  and  that  the  land  was  bid  off  for 
an  incoDsideriable  sum  by  <the  attorney  of  the  plaintiff  in  execution.  The  at- 
torney only  was  serTed  with  process,  who  appeared  and  filed  a  demurrer  to 
the  bill  for  want  of  equity,  which  was  sustained :  Jitld^  that  the  demurrer 
admitted  the  allegation  that  no  notice  was|;iven^  that  the  attorney,  being  the 
purchaser,  was  chargeable  with  notice  of  Uie  sheriff's  proceedings,  and  that, 
therefore,  the  demurrer  should  have  been  overruled. 

In  a  bill  to  set  aside  a  sheriff^s  sale  on  execution  of  land  t%  masse  when  the 
same  was  susceptible  of  a  division,  the  value  of  the  land  at  the  time  of  the 
sale  should  be  alleged. 

A  bill  in  Chancery  to  set  aside  a  sheriff^s  sale  of  land  on  execution  averred, 
among  other  things,  that  the  sheriff  failed  to  return  the  execution  and  to  file 
a  certificate  of  sale  with  the  recorder :  Held,  that  these  irregularities,  though 
violations  of  duty  on  the  part  of  the  sheriff,  were  not  such  as  to  affect  the 
validity  of  the  sale. 

Bill  in  Chancery  to  aet  aside  a  sheriff's  sale  <of  land  •on 
execution,  &c.  filed  by  the  appellant  against  the  appellees, 
in  the  Kane  Circuit  Court,  and  heard  before  the  Hon. 
John  D.  Caton,  at  the  August  term,  1847,  upon  a  demurrer 
to  the  bill  for  want  of  equity,  when  the  demurrer  was  sus* 
tained  and  the  bill  dismissed. 

The  material  allegations  of  the  bill  are  set  forth  in  the 
Opinion  of  the  Court. 

B.  F.  Fridle^j  for  the  appellant,  stated  the  allegations 
of  the  bill,  and  contended  that  the  irregularities  complained 
of  were  suiBcient  to  vacate  the  sale.  In  support  of  his  po- 
sition, he  ^  cited  Day  v.  Graham,  1  Gilm.  441 ;  Oraham  v. 
Dajfj  4  do.  389 ;  Goff  v.  Jones,  6  Wend.  622 ;  Sead  v.  Car- 
terj  3  Blackf.  376 ;  Tiernan  v.  WUson,  6  Johns.  Ch.  R.  411, 

«  _ 

and  the  cases  there  cited ;  Rev.  Stat.  302,  §  10. 


JUNE  TERM  1849.  448 

Stewart  o.  Groes  it  al. 

E.  Peckj  for  the  appellees,  insisted  that  there  was  no  saf- 
ficient  allegation  in  the  bill  that  the  land  was  susceptible  of 
division,  and  as  to  the  other  matters  alleged  as  irregulari- 
ties,  the  purchaser  was  protected  by  the  proviso  of  the 
Statute.     Rev.  j^tat.  302,  §  11.     . 

The  Opunion  of  the  Court  W9S  delivered  by 
Trumbull,  J.  Stewart,  on  the  19th  of  July,  1847,  filed 
his  bill  in  Chancery  against  Jesse  T.  Dutcher  and  R.  Y.  M. 
Croes,8ettingforththat  Dutcher,  at  the  April  term,  1846,  of  the 
Circuit  Court  of  Kane  county,  recovered  a  judgment  against 
him  for  twenty  one  d%ilars  and  ninety  three  cents  debt,  and 
costs  of  suit  amounting  to  five  dollars  and  fifty  six  cents ; 
that  execution  issued  upon  said  judgment,  and  was  levied 
by  the  Sheriff  of  Kane  county  upon  a  tract  of  land  belonging 
to  complainant,  and  containing  fifty  seven  acres  and  seven- 
teen hundredths  of  an  acre,  described  by  metes  and  bounds  ; 
that  said  land  was  sold  en  masscy  December  13,  1845,  to 
C'roes,  who  was  the  attorney  for  Dutcher,  for  thirty  three 
dollars  and  fifty  cents ;  that  it  lay  within  a  short  distance  of 
the  village  of  St.  Charles,  was  susceptible  of  division,  well 
improved,  and  of  the  value  of  at  least  $1,000  at  the  time  of 
filing  the  bill ;  that  the  Sheriff  had  been  guilty  of  various 
irregularities  in  the  sale  of  the  land,  such  as  a  failure  to 
return  the  execution  or  to  file  a  certificate  of  sale  with  the 
recorder ;  that  no  notice  was  given  of  the  sale  on  the  day  it 
took  place ;  that  complainant  resided  in  McHenry  county  at 
the  time  the  judgment  was  obtained  against  him,  and  until 
some  time  after  the  sale  of  the  land;  that  in  June,  1846,  he 
sent  the  money  by  one  Thomas  Stewart  to  pay  the  full 
amount  of  the  judgment  and  costs,  and  supposed  they  were 
paid  till  long  afterwards ;  that  he  had  no  knowledge  of  the 
sale  to  Croes  till  after  the  time  for  redeeming  from  the  sale 
had  expired,  and  that  he  had  offered  ^o  pay  him  the  amount 
of  his  bid  and  interest,  and  ten  dollars  besides,  if  he  would 
release  his  claim  upon  the  land;  but  Croes  refused  to  sur- 
render his  claim,  and  threatened  to  eject  complainant  from 
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the  land.    The  prayer  bf  the  bill  is  to  have  the  sale  set 
asid.e 

The  defendant,  Croes,  who  alone  was  served  with  pro- 
cess, demurred  to  the  bill  for  want  of  equity,  and  the  Cir- 
cuit Court  sustained  the  demurrer,  and  dismissed  the  bill, 
which  is  the  error  complained  of. 

The  demurrer  admits  the  allegations  of  the  bill,  one  of 
which  is  that  no  notice  was  given  of  the  sale  of  said  land 
to  take  place  on  the  day  it  was  sold.  The  attorney  of  the 
plaintiff  in  execution  being  the  purchaser,  he  is  chargeable 
with  notice  of  the  Sheriff's  proceedings,  and,  consequently, 
does  not  come  within  that  provisicii  of  the  statute,  (Rev. 
Stat.  302,  §  11,)  which  makes  valid  all  sales,  notwithstand- 
ing any  irregularity  of  the  Sheriff  in  cases  where  the  pur- 
chaser has  no  notice  of  such  irregularity.  Day  v.  Graharrij 
1  GUm.441. 

It  being  admitted  that  the  sale  was  made  without  notice, 
and  to  a  purchaser  in  contemplation  of  law,  cognizant  of 
the  fact,  the  complainant  had  a  right  to  have  it  set  aside, 
and  the  demurrer  should  have  been  overruled. 

The  other  irregularities  complained  of,  although  viola- 
tions of  duty  on  the  part  of  the  Sheriff,  are  not  such  as  to 
affect  the  validity  of  the  sale.  Had  there  been  an  allega- 
tion that  the  land  was  worth  «$  1,000  at  the  time  of  sale 
instead  of  at  the  time  of  filing  the  bill,  such  allegation  in* 
connection  with  the  other  statements  in  the  bill  would  have 
presented  a  clear  case  for  the  intervention  of  a  Court  of 
Equity,  for  it  would  never  be  allowable  for  an  officer  to  sell, 
en  masscj  a  tract  of  land  worth  $1,000  to  satisfy  an  execu- 
tion for  let:s  than  thirty  dollars,  when  the  tract  was  suscep- 
tible of  division,  and  the  sale  of  a  small  part  would  have 
satisfied  the  debt. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  Opinion. 

Decree  reversed^ 
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Edward  F.  Dutchsr,  plaintiff  in  error,  v.  Moses  T.  Crow^- 

ELL,  defendant  in  error. 

Error  to  Ogle. 

An  atUcbraent  in  aid  of  a  suit  at  law  may  issue  at  any  Hmii  under  the  provisioM 
of  the  thirtieth  section  of  the  ninth  chapter  of  the  Revised  Statutes. 

The  word  "<cri»"  in  the  thirtieth  section  of  the  Attachment  Act  of  1833  was  a 
misprint,  the  word  in  the  original  law  on  file  being  "/tmc.'*  The  Legislature 
in  the  revision  of  the  Statutes  in  1845,  without  doubt ,  intended  to  continue 
in  force  the  provisions  of  that  section  with  the  known  construction  which 
had  been  given  it. 

Attachment  in  aid  of  a  suit  at  law,  sued  out  by  the  pres- 
ent plaintiff  in  error  against  the  defendant  in  error  in  vaca* 
tion. 

At  the  May  term,  1849,  of  the  Ogl^  Circuit  Court,  the 
Hon.  Hugh  Henderson  of  the  eleventh  Judicial  Circuit  pre- 
siding, the  cause  coming  on  to  be  hpard,  the  writ  of  attach- 
ment was  quashed,  because  it  was  applied  for  and  issued  in 
vacation. 

J.  O.  Glover  ^  B.  C.  Cookj  for  the  plaintiff  in  error. 

But  a  single  question  is  presented  by  the  record  in  this 
case.  Did  the  Court  err  in  quashing  thq  writ  of  attach- 
ment ? 

In  the  Revised  Laws  of  1833,  the  word  ^Hime*^  in  the 
thirtieth  section  of  the  Attachment  Act  was  misprinted 
^Hermy^  as  appeared  by  an  inspection  of  the  original  draft 
on  fde  in  the  office  of  the  Secretary  of  State.  Beecher  v. 
JameSi  ^  Scam.  462. 

The  Legislature,  in  the  Revised  Statutes  of  1846,  did  not 
intend  to  change  the  law. 

A  mere  change  of  phraseology  in  a  revision  of  the  stat- 
ute will  not  be  deemed  to  alter  the  law,  unless  it  evidently  * 
appears  that  such  was  the  intention  of  the  Legislature.    Ex 
parte  Brown,  21  Wend.  316;  Jackson  v.  Collins^  3  Cowen, 
89 ;  Tates'  case,  4  Johns.  359 ;  The  People  v.  Utica  Ins. 
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Co.  15  do.  381 ;  Crocker  y.  Cranty  21  Wend.  211 ;  In  re 
Theriat  r.  Hart,  2  Hill's  (  N.  Y. )  R.  380 ;  Taylor  v.  Delancy, 
2  Cat.  Cas.  Er.  143,  161. 

The  intention  of  the  makers  of  a  statute  is  sometimes  to 
be  collected  from  the  catfse  or  necessity  of  making  the  stat- 
ute ;  at  other  times  from  circumstances.  Whenever  thi» 
can  be  discovered,  it  ought  to  be  followed  with  reason  and 
discretion,  although  such  construction  seem  contrary  to  the 
letter  of  the  statute.  9  Bac.  Abr.  246  ;  Crocker  v.  Crane^  21 
Wend.  211 ;  Jackson  v.  Collins,  3  Cowen,  89 ;  The  People 
V.  Utica  Ins.  Co.  16  Johns.  380* 

When  great  inconvenience  will  result  from  a  particular 
construction,  that  construction  is  to  be  avoided  unless  the 
meaning  of  the  law  is  plain.  2  Cranch,  386  ;  9  Bac.  Abr. 
240. 

When  the  words  of  a  statute  are  not  precise  and  clear, 
the  construction  best  adapted  to  accomplish  the  objects  of 
the  statute  will  be  adopted.  SneU  v.  Bridgewater  Cotton 
Gin  Man.  Co.  24  Pick.  296. 

If  a  thing  contained  in  a  subsequent  statute  be  within  the 
re&son  of  a  former  statute,  it  shall  be  taken  to  be  within  the 
meaning  of  that  statute.  9  Bac.  Abr.  244,  and  cases  there 
cited. 

Such  construction  ought  to  be  put  upon  a  statute  as  may 
best  answer  the  intention  which  the  makers  had  in  view,  for 
qui  hseret  in  litera  hxret  in  cortice.    9  Bac.  Abr.  246. 

A  remedial  statute  should  be  liberally  construed.  9  Bac. 
Abr.  267,  and  cases  there  cited. 

O.  Peters,  for  the  defendant  in  error. 

The  word  ^Hermf^  used  in  the  30th  section  of  the  Attach* 
ment  Act,  (  Rev.  Stat.  70, )  has  a  fixed,  legal  signification.  As 
applied  to  Courts,  it  means  that  time  during  which  thfc  Court 
is  held  open  for  the  trial  of  causes.  Webster's  piolion- 
ary,  word  <<Term."  This  matter  was  discussed  in  the  case 
of  Bestor  v.  Powell,  2  Gilm.  119,  and  it  was  not  contended 
that  such  is  the  proper  meaning  of  the  word,  as  applied  to 
the  Courts  and  legal  proceedings. 


f 
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On  the  other  side,  they  rely  on  the  case  of  Beecher  v. 
JameSf  2  Scam.  462,  to  show  that  this  section  is  to  have  the 
same  construction  as  if  the  word  ^^time^^  had  been  used. 
The  case  falls  far  short  of  justifying  any  such  conclusion. 
The  Court  stated  the  fact  that  there  had  been  a  misprint, 
and  that  the  word  'Hime^^  and  not  ^^ferm^^  was  used  in  the 
Act  when  it  passed  the  Legislature.  We  do  not  deny  that 
the  original  law  had  the  word  ^'/zime,"  when  the  printed 
copy  had  "/erm."  Not  so  with  the  Revised  Statutes.  I 
have  caused  the  Secretary  of  State's  office  to  be  inspected, 
and  it  is  found  that  the  word  ^Herm^^  is  used  in  the  Act  as  it 
passed  the  Legislature,  and  as  found  in  the  present  Revised 
Statutes.  The  law,  then,  as  it  is  at  the  present  time,  in 
terms,  only  authorizes  attachments  in  aid  of  a  suit  at  law 
commenced  by  summons  to  be  sued^out  during  the  term  of 
the  Court.  But  it  is  said  it  will  be  inconvenient  to  restrict 
this  remedy  to  such  narrow  limits.  It  is  a  sufficient  answ.»r 
to  this  to  say,  that  it  is  not  the  business  of  this  Court  to  in- 
quire into  the  propriety  of  the  enactment,  but  merely  what 
the  enactment  is.  If  the  Legislature,  in  re-enacting  the 
provisions  of  this  section,  changed  any  of  its  phraseology, 
this  Court  will  presume  it  had  sufficient  reason  to  do  so. 
The  other  side  contends  that  it  was  a  mistake  of  this  Legis- 
lature. This  doctrine  will  never  do  to  act  upon  in  giving  a 
construction  to  statutes.  It  would  be  disrespectful  to  a  co^ 
ordinate  and  independent  department  of  the  government,  to 
impute  such  a  mistake.  The  Legislature  must  be  understood^ 
to  mean  what  it  says,  when  its  enactments  are  expressed, 
as  in  this  case,  in  clear,  unequivocal  language.  But  sup- 
pose it  to  be  a  mistake,  whose  business  is  it  to  correct  it? 
Not  the  Courts,  surely ;  but  the  Legislature  itself. 

The  argument  ab  inconvenientia  has  been  pressed  upon 
the  Court.  Such  an  argument  may  do  in  cases  of  doubtful 
meamng  of  the  law,  but  never  when  the  language  is  not 
doubtful  in  its  import.  It  is  said  there  is  no  good  reason  for 
limiting  the  suing  out  of  the  process  to  the  term  of  the 
Court.  The  same  argument  might,  with  the  same  force, 
be  applied  to  the  38th  section  of  the  Revised  Statutes,  307, 
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that  there  is  no  reason  why  a  garnishee  process  should  be 
sued  out  on  the  return  o{  nulla  bona  only  in  <<  term ''  time ; 
and  yet  it  would  hardly  be  insisted  that  the  provision  of  the 
law  should  receive  such  a  construction.  It  is  insisted,  too, 
that  the  word  ^'  termy "  in  the  30th  section,  shall  be  con- 
strued to  mean  ^^iime^^^  because  there  is  no  good  reason 
why  an  attachment  in  the  case  provided  for  slipuld  not  be 
sued  out  in  vacation  as  well  as  in  ^'  term "  time.  Such  a 
construction  would  be  an  entire  perversion  of  the  meaning 
of  language.  I  have  already  shown  what  is  the  meaning  of 
the  word  "/grm. "  The  Court  is  now  gravely  asked  sol- 
emnly to  adjudicate  that  that  the  word  ^'  term "  does  not 
not  mean  the  time  during  which  the  Court  is  holden,  but 
something  else ;  that  term  means  time,  that  time  means 
vacation.  It  might  as  well  be  said  that  vacation  means 
term. 

We  ask  the  Court  to  construe  the  language  of  the  statute 
according  to  its  true  and  legal  import,  and  not  to  attempt  to 
reform  legislation,  and  to  correct  the  supposed  mistakes  of 
the  Legislature. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  Dutcher  commenced  an  action  oiassumpsil 
'  against  Crowell,  and  subsequently  sued  out  an  attachment  in 
aid  thereof.  The  Circuit  Court  dismissed  the  attachment 
because  it  was  issued  in  vacation.  The  propriety  of  that 
decision  is  the  only  question  in  the  case.  The  attachment 
was  sued  out  under  the  provisions  of  the  30th  section  of  the 
9th  chapter  of  the  Revised  Statutes,  which  section  is  a  literal 
transcript  of  the  30th  section  of  the  Attachment  Act  of  1833. 
Under  the  latter  section,  this  Court  held  in  the  case  of  Beech^ 
er  V.  JameSy  2  Scam.  462,  that  process  of  this  charac- 
ter might  issue  in  vacation — it  appearing,  on  examination, 
that  the  word  printed  "/6r?n"  in  the  statute  book  was  "/wi«'' 
in  the  original  law  on  file  in  the  office  of  the  Secretary  of 
State.  We  entertain  no  doubt  that  the  Legislature  intended 
to  re-enact  and  continue  in  force  the  provisions  of  this  sec- 
tion with  the  known  construction  which  had  been  given  it ; 
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but  that  iD  the  haste  of  a  legislative  revision,  the  printed 
copy  and  not  the  original  law  was  consulted  and  used.  In 
this  way,  the  phraseology  of  the  section  was  retained  without 
any  design  to  change  its  legal  effect.  We  cannot  for  a  mo- 
ment suppose  that  the  Legislature  ever  intended  to  restrict 
the  issuing  of  this  process  to  the  time  embraced  by  the  semi- 
annual  sessions  of  the  Cii^cuit  Courts.  There  is  as  much 
necessity  for  this  remedy  in  vacation  as  in  term  time,  and  no 
good  reason  why  it  may  not  be  resorted  to  at  the  one  time 
as  the  other.  The  Court  has  nothing  to  do  with  the  issuing 
of  the  process,  but  it  is  issued  by  the  clerk  as  the  process  in 
all  ordinary  actions.  If  required  to  be  issued  during  the  sit- 
ting of  the  Court,  it  would  be  because  some  action  of  the 
Court  was  necessary  before  its  emanation. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


Guy  C.  Batlet,  appellant,  v.  Legrand  Wynkoop,  appellee. 

•/Appeal  from  Lee.  . 

A  debtor  has  the  right^  at  the  time  of  making  a  payment^  to  direct  its  application. 
If  be  fail  to  do  this^  then  the  same  right  dcTolves  upon  the  creditor  subject 
certain  exceptions  and  limitations. 

The  application  of  a  payment  by  either  party  may  be  proved  as  well  by  circum- 
stances as  by  express  declarations. 

Where  neither  a  debtor  or  creditor  makes  a  specific  application  of  a  pa3nnent9the 
law  will  apply  it  as  justice  and  fair  dealing  may  dictate. 

This  was  an  action  originally  brought  before  a  justice  of 
the  peace  of  Lee  county  by  the  present  appellee  against  the 
appellant,  who  rendered  a  judgment  for  the  plaintiff  below 
for  $77.    The  defendant  appealed  to  the  Circuit  Court. 

The  cause  was  heard  in  the  Circuit  Court  at  the  April 
VOL.  v.  29 
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term,  1848,  before  the  Hon.  Thomas  C.  Browne  and  a  jury, 
when  a  verdict  and  judgment  were  rendered  for  the  plaintiff 
for  $76*52.  On  the  trial,  it  was  proved  that  the  defendant 
had  paid  the  plaintiff  the  sum  of  fifty  dollars  through  a  third 
person,  after  the  account  on  which  the  suit  was  brought 
accrued.  The  defendant,  having  been  sworn  as  a  witness, 
testified  that  when  this  payment  was  made,  he  gave  no 
direction  as  to  its  application,  but  that  he  intended  it  to 
apply  to  the  account.  It  was  further  proved  that  defendant 
owed  Wynkoop  &  Kennedy,  on  which  debt  he  had  made  pay- 
ments  both  before  and  after  the  time  the  payment  aforesaid 
was  made.  It  was  also  proved  that  defendant  had  fully  paid 
the  partnership  account  before  this  suit  was  commenced ; 
that  po  settlement,  however,  had  been  made,  and  that  he 
was  in  the  habit  of  paying  the  firm  on  orders  drawn  by  them 
on  him  ;  and  that,  after  the  payment  first  mentioned,  he  paid 
the  firm  several  amounts  and  upwards  of  three  hundred  dol- 
lars thereof  to  Kennedy. 

The  foregoing  was,  in  substance,  the  testimony  offered  on 
the  trial.  * 

/.  O.  Glover  ^  B.  C  Cook^  for  the  appellant. 

The  application  of  a  payment  either  by  debtor  or  creditor 
'  may  be  proven  by  circumstances  as  well  as  by  words.    How*  ' 
landf  adm'r.  v.  JRench^  7  Blackf.  236. 

The  creditor  may  apply  the  payment  to  whatever  debt  he 
thinks  proper,  unless  there  are  circumstances  which  would 
render  the  exercise  of  such  discretion  unreasonable  and  en- 
able him  to  work  injustice  to  his  debtor.  Jlrnold  v»  Johnson^ 
1  Scam.  196. 

When  a  payment  is  made  to  the  holder  of  two  notes 
against  the  person  paying  sufficient  to  extinguish  one  of 
them,  bringing  suit  upon  the  other  is  an  election  to  appro- 
priate the  payment  to  the  discharge  of  the  former.  2  U.  S. 
Dig.  513. 

If  one  member  of  a  firm  make  a  payment  to  a  person 
who  has  an  account  against  him,  and  also  against  the  firm. 
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the  creditor  must  apply  the  payment  to  the  individual  ac- 
count.   2  U.  S.  Dig.  512. 

E.  S.  Lelandf  for  the*  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Gatok,  J.  Upon  the  trial  below,  the  plaintiff  proved  m 
demand  against  the  defendant  for  ninety  four  dollars  and 
rested.  The  defendant  then  proved  an  undisputed  set  off  to 
the  amount  of  $17*48.  He  also  proved  a  payment  to  the 
plaintiff  of  fifty  dollars,  after  the  account  accrued.  The 
defendant  was  then  sworn  as  a  witness  whotestified,  that  at 
the  time  he  paid  the  said  sum  of  fifty  dollars  he  gave  no  di- 
rection as  to  its  application.  It  also  appeared  tllat  the 
plaintiff  and  one  Kennedy,  as  partners,  had,  prior  to  the  date 
of  the  plaintiff's  individual  account,  a  demand  against  the 
defendant  for  work,  &c.,  on  which  the  defendant  had  made  sun- 
dry payments,  both  before  and  after  the  payment  of  the  fifty 
dollars.  In  making  payments  on  the  partnership  accounts, 
he  had  sometimes  paid  on  the  individual  order  of  one  partner 
and  sometimes  of  the  other.  It  was  further  proved  by  the 
testimony  of  the  defendant,  that  he  had  paid  the  full  amount 
of  the  partnership  debt  before  the  commencement  of  this 
suit,  independently  of  the  said  sum  of  fifty  dollars,  but  that 
no  settlement  had  been  made  between  the  defendant  and  the 
co-partners.  Of  fire  hundred  dollars  which  the  defendant 
paid  to  the  co-partners,  he  paid  about  three  hundred  dollars 
to  Kennedy.  Upon  this  evidence  the  jury  returned  a  ver^ 
diet  for  the  plaintiff  for  seventy  six  dollars  and  fifty  two 
cents.  The  Court  overruled  a  motion  for  a  new  trial  to 
which  the  defendant  excepted. 

It  is  unnecessary  now  to  go  into  an  extended  examination  of 
all  of  the  rules  of  law  governing  the  application  of  a  payment 
of  money  made  by  a  debtor  to  his  creditor  holding  two  de- 
mands, upon  either  of  which  the  payment  might  be  applied. 
Although  upon  many  of  the  questions  involved  in  this  subject, 
the  authorities  are  contradictory,  and  the  rules  still  uncer- 
tain) ytty  so  far  as  they  are  necessary  for  the  decision  of  this 
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case,  they  are  clearly  defined,  and  well  understood.  The 
debtor  has  the  right  at  the  time  he  makes  the  payment,  to 
apply  it  to  which  ever  debt  he  pleases.  If  he  fails  to  do  this, 
tben  the  same  right  devolves  upon  the  creditor,  subject  how- 
ever to  certain  exceptions  and  limitations,  which  it  is  un- 
necessary to  examine  now ;  nor  is  it  material  to  inquire 
whether  the  creditor  must  exercise  this  right  immediately,  or 
may  do  it  at  any  time  afterwards,  as  has  been  held  in  some 
cases.  9  Cowen,  435;  4  Cranch,  317.  The  appropriation  by 
either  party  may  be  proved  as  well  by  circumstances  as  by 
express  declarations.  2  Greenl.  £v.  §  530 ;  Seymour  v.  Von 
Slyckj  8  Wend.  403.  In  case  neither  party  makes  the  specific 
application,  then  the  law  will  apply  it  as  justice  and  fair 
dealing  may  dictate.  2  Greenl.  Ev.  §  533.  In  this  case  the 
only  question  is,  whether  the  defendant  was  entitled  to  a 
credit  for  the  fifty  dollars  paid  by  him  to  the  plaintiff. 
There  is  no  direct  evidence  showing  that  either  party  made 
any  specific  application  of  that  payment,  either  at  the  time  it 
was  made,  or  at  any  subsequent  period.  The  fact  however, 
that,  subsequent  to  this  payment  the  defendant  paid  all  that 
was  due  to  the  co-partnership  of  Wynkoop  &  Kennedy, 
not  including  the  fifty  dollars,  and  that  they  received  such 
payment  without  having  credited  him  with  the  fifty  dollars, 
tends  to  show  that  neither  party  supposed  that  that  payment 
was  properly  applicable  to  the  partnership  debt.  This  in- 
ference however  is  weakened,  when  we  remember  that  this 
partnership  debt  was  paid  at  difierent  times,  sometimes  to 
one  partner  and  sometimes  to  the  other,  and  that  no  settle- 
ment or  accounting  had  taken  place  between  the  parties,  of 
th^  partnership  debt.  But  we  are  of  opinion  the  law  should 
make  the  same  application  of  this  payment,  which  the  cir- 
cumstance alluded  to  tends  to  show  that  the  parties  had 
made  themselves.  There  can  hardly  be  two  opinions  as  to 
what  justice  and  fair  dealing  would  dictate.  As  the  case  now 
stands  the  plaintiff  has  received  from  the  defendant  fifty 
dollars  more  than  he  has  credit  for.  After  he  has  paid  the 
whole  of  the  partnership  debt  and  fifty  dollars,  which  he 
supposed  would,  as  a  matter  of  course,  go  in  extinguishment 
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of  the  individual  debt,  it  seems  very  unjust  to  allow  the  very 
man  who  has  once  received  the  money  to  recover  it  over 
again.  The  proposition  will  hardly  bear  argument.  We 
are  satisfied  the  jury  must  have  misunderstood  the  law  as 
applicable  to  the  facts  as  proved,  and  that  the  case  should 
be  submitted  to  another  jury. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


10    4M' 


Joshua  Evans,  appellant,  v.  William  Fisher  e/o/.,  appel-  ui  829 

lees-  10 158 

50a  yio 

•Appeal  from  Marshall.  (196    1875] 

A  bill  of  exceptions  should  be  reduced  to  form,  and  signed  during  the  term  ih 
which  the  cause  is  tried,  except  in  cases  where  counsel  consent,  or  the  Judge 
by  an  entry  on  the  record  directs,  that  it  may  be  prepared  in  vacation,  and 
signed  nunc  pro  tunc.  In  all  cases,  it  should  appear  on  its  face  to  have  been 
taken  and  signed  at  the  trial. 

Where  counsel  consent  that  the  bill  of  exceptions  may  be  settled  out  of  term,  the 
better  practice  is  to  preserve  the  evidence  of  the  agreement  by  the  filing  of 
a  written  stipulation,  or  by  an  entry  on  the  records  of  the  Court 

The  counsel  for  the  appellees  in  this  case  entered  a  mo- 
tion, founded  upon  affidavits  filed  by  him,  to  strike  the  bill  of 
exceptions  from  the  files  of  the  Court. 

Those  affidavits  set  forth  that  no  bill  of  exceptions  was 
filed  in  the  Court  below  during  the  term  at  which  the  trial 
took  place;  that  there  was  a  verbal  agreement  between 
counsel  that  the  bill  of  exceptions  should  be  submitted  to  the 
counsel  of  the  appellees  at  the  next  term  of  the  Putnam  Cir- 
cuit Court,  to  be  held  during  the  ensuing  week,  and  after 
being  so  submitted,  it  was  to  be  signed  by  the  Judge ;  that, 
in  consequence  of  the  illness  of  the  Judge,  the  anticipated 
term  of  Court  was  not  held,  and  no  bill  of  exceptions  was 
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then  submitted  to  counsel ;  ttiat  the  counsel  of  appellees 
heard  nothing  further  in  relation  to  the  bill,  until  informed 
by  the  Circuit  Clerk  some  ^^eeks  after  that  the  bill  had  been 
filed  in  his  office ;  and  that  the  bill  did  not  set  forth  all 
the. evidence  heard  on  the  trial,  but  that  material  testimony 
(stating  it;)  was  omitted. 

It  appeared  by  an  affidavit  filed  by  counsel  for  appellant, 
that,  according  to  the  understanding  of  the  affiant,  the  bill 
of  exceptions  was  prepared,  presented  to  and  signed  by  the 
Judge  within  the  time  stipulated  ;  that  the  affiant  did  not 
understand  that  it  was  to  be  submitted  to  counsel,  though  it 
was  expected  that  counsel  would  meet  at  the  said  term  of 
the  Putnam  Circuit  Court,  which  the  Judge  was  prevented 
from  attending  on  account  of  illness;  that  the  bill  was  pre- 
pared from  written  notes  of  the  testimony  in  the  cause,  and 
was,  as  affiant  believed,  true  and  correct. 

O.  Peters,  in  support  of  the  motion,  contended  that  by 
the  twenty  first  section  of  the  Practice  Act,  (Rev.  Stat.  416,) 
a  bill  of  exceptions  must  be  taken  during  the  trial,  and  the 
judge  had  no  authority  to  allow  one  out  of  term.  Our  stat- 
ute is  substantially  like  the  statute  of  Westminster,  2  13  Edw. 
1,  ch.  32;  1  Bac.  Abr.  Tit.  Bills  of  Exceptions.  He  also 
referred  to  J9gnew  v.  Campbell,  2  Harr.  (N.  J.)  R.  183; 
Wilson  V.  Moore,  4  do.  186 ;  Shepherd  v.  White,  3  Cowen, 
32. 

This  Court  has  disapproved  of  the  practice  of  signing 
bills  of  exceptions  out  of  term.  Buckmaster  v.  Bea7?ies,  4 
Gilm.  443. 

The  question  as  to  the  construction  of  our  statute  was  not 
distinctly  presented  to  the  Court  in  that  case,  yet  this  is  a 
strong  reprobation  of  the  practice  that  has  prevailed,  of 
taking  bills  of  exceptions  out  of  term. 

The  language  of  our  Practice  Act  is  too  plain  to  admit  of 
doubts,  that  the  exception  to  the  decision  of  the  Court  is  to 
be  taken  '^during  the  progress  of  the  trial."  It  cannot  have 
any  reference  to  any  time  after  the  term. 

Though  this  be  the  true  construction  of  the  Act,  we  do 
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not  contend  bat  the  parties  may  waive  it,  and,  by  agreement, 
have  the  bill  of  exceptions  completed,  signed  and  sealed  by 
th%  Judge  out  of  term.  But  when  an  agreement  of  this  kind 
is  made,  the  agreement  must  be  adhered  to  by  the  parties, 
and  the  bill  of  exceptions  must  be  made  and  completed  ac- 
cording to  the  agreement.  In  this  case,  the  Agreement  was 
not  complied  with.  The  counsel  for  the  plaintiffs  below 
were  to  have  an  opportunity  to  see  it  and  correct  any  errors, 
and  have  the  Judge  settle  any  difference  that  might  exist 
between  the  counsel  of  the  parties. 

[Caton,  J.  here  observed  :  It  is  proper  that  I  should  state 
that  I  was  sick  at  the  time  this  bill  was  signed ;  that  my 
term  of  office  was  about  to  expire,  and  it  was  deemed  neces- 
sary to  have  it  completed  before  I  went  out  of  office ;  and 
when  it  was  done,  the  counsel  for  the  defendant  below 
stated  that  the  bill  should  be  open  for  correction  if  there  was 
any  error  in  it,  and  that  he  would  notify  the  counsel  on  the 
other  side.] 

We  contend  this  does  not  help  the  matter.  No  such  mo- 
tion was  given,  and  the  counsel  were  not  aware  of  any  such 
arrangement ;  so  that  neither  the  agreement  of  the  parties, 
nor  the  stipulation  of  the  counsel  on  the  other  side  has  been 
complied  with.  It  is  hoped  that  this  Court  will  now  adopt 
some  rule  that  shall  effectually  correct  the  loose  and  improp- 
er practice  that  has  hitherto  prevailed  on  this  subject.  If 
parties  will  agree  to  have  bills  of  exceptions  taken  out  of 
term,  they  ought  to  be  required  to  make  their  stipulations 
in  Court,  so  that  they  may  be  entered  of  record,  or  reduce 
them  to  writing  and  sign  them,  and  let  them  be  placed  on 
the  files  of  the  Court.  This  rule  will  save  much  misunder- 
standing, and  often  prevent  injustice. 

T,  L.  Dickey,  for  the  appellant,  resisted  the  motion. 

It  has  been  the  practice  in  the  Circuit  Court  for  years  to 
settle  bills  of  exceptions  in  vacation — a  matter  of  discretion 
with  the  Court,  as  is  said  in  the  case  cited  from  4  Gilm. 

The  case  cited  from  4  Harr.  goes  to  sustain  the  bill  of  ex« 
ceptions  in  the  present  case. 
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B.  C.  Cookf  upon  the  same  side,  said  that  in  the  cases  re- 
ferred to,  the  practice  was  different  from  ours;  that  the 
question  could  not  be  raised  here,  whether  the  bill  is  pro{/^r- 
ly  a  part  of  the  record,  it  appearing  to  have  been  signed 
and  sealed  by  the  Judge,  and  filed.     The  statute  expressly 

makes  it  a  part  of  the  record  when  so  signed,  sealed  and 
filed  with  the  clerk. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  A  bill  of  exceptions  should  be  reduced  to 
form  and  signed  during  the  term  in  which  the  cause  is  tried, 
except  in  cases  where  counsel  consent,  or  th^ Judge,  by  an 
entrv  on  the  record,  directs,  that  it  may  be  prepared  in  va- 
cation and  signed  nunc  pro  tunc.  And  in  all  cases  it  should 
appear  on  its  face  to  have  been  taken  and  signed  at  the 
trial.  Walton  v.  U.  States^  9  Wheat.  661 ;  ex  parte  Brad- 
street,  4  Peters,  107;  Law  v.  Merrills^  6  Wend.  268. 
Where  counsel  consent  that  the  bill  of  exceptions  may  be 
settled  out  of  term,  the  better  practice  is  to  preserve  the 
evidence  of  the  agreement  by  the  filing  of  a  written  stipu- 
lation, or  by  an  entry  on  the  records  of  the  Court.  The 
present  case  illustrates  the  propriety  of  such  a  practice. 
While  the  counsel  all  admit  that  the  bill  of  exceptions  was 
•to  be  prepared  in  vacation,  they  differ  as  to  some  of  the 
terms  of  the  agreement  If  the  agreement  had  been  reduced 
to  writing,  or  spread  on  the  records  of  the  Court,  there 
would  now  be  no  difficulty  in  determining  whether  the  bill 
of  exceptions  was  properly  made  a  part  of  the  record  of 
the  case.  As  it  is,  we  cannot  ascertain  with  any  degree  of 
certainty  what  were  the  real  terms  of  the  agreement.  The 
counsel  probably  misunderstood  each  other  as  to  the  mode 
of  settling  the  bill  of  exceptions,  and  the  sickness  of  the 
Judge  prevented  it  from  being  perfected  within  the  time 
prescribed.  Under  these  circumstances,  we  are  not  dis- 
posed to  say  that  the  agreement  was  substantially  violated, 
and  therefore  refuse  to  exclude  the  bill  of  exceptions  from 
the  record. 

Motion  denied. 


JUNE  TERM  1849.  467 


Woodruff  t>.  Tyler. 


Lewis  Woodruff,  appellant,  v.  William  A.  Tyler,  for  the 

use,  &c.,  appellee. 

j9pp€alfrom  Stephenson. 

The  refusal  of  the  Circuit  Court  to  set  aside  a  default  on  m6tion  cauDot  be  as- 
signed for  error. 

Assumpsit,  in  the  Stephenson  Circuit  Court,  brought  by 
the  appellee  against  the  appellant. 

At  the  April  term,  1848,  the  Hon.  Thomas  C.  Browne 
presiding,  on  motion  of  the  plaintiff's  attorney,  the  de- 
fendant was  required  to  plead  on  the  morning  of  the  day  suc- 
ceeding that  on  which  the  motion  was  made. 

At  the  August  term,  1848,  a  default  was  entered  against 
the  defendant,  on  motion  of  plaintiff's  attorney  for  want  of 
a  plea.  The  defendant,  when  called,  appeared  by  attorney, 
and  asked  leave  of  the  Court  to  file  a  plea  instanter^  which 
the  Court  denied,  and  rendered  a  judgment  for  the  plaintiff  for 
$109*75.  '  The  defendant  then  filed  a  motion  to  set  aside  the 
default  and  judgment  and  for  leave  to  plead  in  said  cause, 
and  in  support  of  his  said  motion  filed  the  following  affi- 
davit : 

^<  State  of  Illinois,    )        Of  the  August  term  of  Stephenson 
Stephenson  County,  \     '  County  Circuit  Court,  A.  D.  1848. 

William  A.  Tyler,  for  the  use  of  James  C.  Wright,  v. 
Lewis  Woodruff. 

S.  B.  Farwell,  being  by  me  first  duly  sworn  according  to 
law,  deposes  and  says  that  he  was  employed  by  the  de- 
fendant herein  to  defend  said  cause,  and,  at  the  last  term  of 
this  Court,  Thomas  F.  Goodhue,  one  of  the  attorneys  for  the 
plaintiff  in  this  cause,  offered  a  motion  for  a  rule  to  the  de- 
fendant to  file  his  plea  by  a  certain  day  of  that  term,  and 
that  this  affiant,  as  the  attorney  for  the  said  defendant,  then 
and  there  proposed  to  the  said  Goodhue,  in  order  to  save 
costs  to  the  parties  litigant  herein,  to  draw  up  a  written 
statement  of  the  case  and  submit  them  to  the  Court  upon 
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the  questions  of  law  involved  in  the  case,  and  to  abide  the 
decision  of  tlie  Court  in  the  same,  and  to.  waive  the  filing  of 
pleas  by  the  defendant,  and  that  this  affiant  understood  the 
said  Goodhue,  at  the  time  and  afterwards,  expressly  to  agree 
to  said  proposition,  made  as  aforesaid  by  this  affiant ;  and 
that  this  affiant  reposed  full  confidence  in  the  agreement  of 
the  fiaid  Goodhue,  and  that  it  would  be  carried  out  in  good 
faith,  and  in  consequence  thereof,  this  affiant  did  not  know, 
until  the  sitting  of  the  present  term  of  this  Court,  that  any 
rule  had  been  entered  for  a  plea  in  said  cause.  And  that 
this  affiant  has  been  informed  and  believes,  that  the  said  de- 
fendant has  a  full  and  complete  defence  to  the  said  claim  of 
the  said  plaintiff,  and  that  said  defence  consists  in  this,  that 
said  note,  upon  which  said  suit  is  brought,  has  been  paid  and 
fully  satisfied. 

(Signed,) 

S.  B.  Farwell.  " 

Sworn  to  and  subscribed  before 
me  this  16th  Au^.  1848. 

John  A.  Clark,  CPk." 

The  Court  overruled  the  motion,  and  the  defendant  ex- 
cepted. 

J,  C  Champlinj  for  the  appellant. 

The  only  question  in  this  case  is,  whether  that  which  is 
alleged  as  error  was  a  matter  within  the  discretion  of  the 
Court.  We  think  it  was  not.  The  defendant  was  in  Court, 
and  by  attorney,  asked  leave  to  ple&d  insfanter.  He  should 
have  been  allowed  to  plead.    Sev.  Stat.  415,  §  13: 

E.  S.  Zcfanc^,  for  the  appellee. 

The  setting  aside  of  the  default  was  a  matter  within  the 
discretion  of  the  Court,  (Rev.  Stat.  415,  §  16,)  and  cannot 
be  assigned  for  error.     Wallace  v.  JerofnCy  1  Scam.  624. 

The  Opinion  of  the  Court  was  delivered  by 
Caton,  J.    In  this  case  we  are  again  called  upon  to  re- 
Tiew  a  decision  of  the  Circuit  Court  overruling  a  tnotion  ta 
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6et  ast<le  a  default.  That  such  decision  cannot  be  assigned 
for  error  has  been  so  often  decided  by  tliis  Court  that  it  is 
unnecessary  to  discuss  the  question  again.  And  since  the 
decision  of  WallcLce  v.  Jerome^  1  Scam.  62i,  it  can  hardly 
be  expected  that  any  case  of  hardship  will  ever  form  an  ex- 
ception to  the  rule.  This  was  the  only  exception  taken  in 
the  Circuit  Court  and  the  only  question  presented  by  the 
record. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Amos  Norton  et  aLy  appellants,  v.  Marcus  F.  Dow  et 

al.)  appellees. 

•Appeal  from  Cook. 

A  writ  which  issues  from  the  Circuit  Court  is  required  l-y  ffatufe  tote  tested  in 
the  name  of  the  clerk  of  that  Court.  If  not  properly  tested^  it  nay  on  mo^ 
tion  be  amended.     • 

A  writ  of  attachment  was  issued  and  tested  in  the  r?nie  cf  the  Circuit  Judge. 
At  the  return  term,  an  attorney,  on  behalf  of  the  defcr.dar.t&,  nicvcd  to  quash 
the  attachment  because  of  the  inrufl^iency  of  the  aff  da\it  en  Hhirh  it  was 
based.  The  plaintifis  obtained  leave  to  amend,  the  defendants  were  defaulted, 
and  the  plaintiff's  damages  were  then  r^sessed.  The  Eame  attorney  then 
again  appeared  and  entered  amotion  in  arrest  of  judgment,  which  motion  was 
overruled,  and  judgment  entered  upon  the  aFSessmcrt  of  drnrpes:  Heldy 
that  the  attorney,  in  appearing  for  the  purpose  of  qurfhirp  the  attachment, 
should  have  urged  all  the  objections  he  had  intended  to  nr.£l.e  inmpportof 
his  motion,  and  in  omitting  to  raise  other  objections,  he  must  le  considered 
as  having  waived  them. 

Substantial  justice  and  a  fair  practice  seem  alike  to  require  a  porty,  who  objects 
to  a  particular  step  in  the  progress  of  a  cause,  to  take  :.li  ('f  the  objections 
which  can  be  reached  by  his  motion,  and  removed  by  amendment.  Omitting 
to  do  so,  he  will  be  considered  as  having  waived  these  not  raised. 

Attachment,  in  the  Cook  Circuit  Court,  brouglit  by  the 
appellees  against  the  appellants.  The  writ  was  tested  in  the 
Dame  of  the  Circuit  Judge. 
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At  the  Jane  term,  1848,  Ralph  Y.  M.  Croes,  an  attorney 
of  the  Court,  appeared  and  moved  the  Court  to  quash  the 
writ  of  attachment  issued  in  the  cause,  for  the  insufficiency 
of  the  affidavit,  when  a  cross  motion  for  leave  to  amend  was 
interposed  and  allowed. 

On  the  next  day,  no  one  answering  for  the  defendants, 
theii;  default  was  entered,  damages  were  assessed,  and  a 
judgment  then  rendered  by  the  Court,  the  Hon.  Jesse  B. 
TKomas  presiding,  in  favor  of  the  plaintiffs  for  $466-33. 

The  same  attorney,  on  the  part  of  the  defendants,  then 
moved  in  arrest  of  judgment,  and  subsequently  argument 
having  been  made  upon  the  motion,  it  was  overruled,  and 
judgment  rendered  upon  the  assessment.  The  defendants 
then  entered  an  appeal. 

£.  Fecki  for  the  appellants. 

The  writ  of  attachment  should  have  been  tested  in  the 
name  of  the  clerk  of  the  Circuit  Court,  not  in  the  name  of 
the  Judge  of  that  Court.    Rev.  Stat.  413,  §  1;  Ibid.  63,  §  2. 

J,  M.  Wilson f  for  the  appellees. 

The  defects,  if  any,  are  mere  clerical  errors,  which  the 
party  waived  by  appearance  in  the  Circuit  Court,  and 
making  no  objection  there.  Rev.  Stat.  66,  §  8;  Boston  v. 
AUum^  1  Scam.  250;  Beecher  v.  JameSy  2  do.  462. 

The  Court  had  jurisdiction  of  the  subject  matter  of  the 
suit,  and  of  the  parties  by  their  appearance  and  making 
other  objections  in  the  case. 

Pec^,  in  reply. 

The  appearance  was  not  a  full  appearance,  but  for  a  spe- 
cial purpose  which  is  allowable  in  practice.  The  party 
should  then  have  corrected  all  errors  in  the  process. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  was  a  proceeding  by  attachment. 
The  writ  was  tested  in  the  name  of  the  Circuit  Judge.  The 
defendants  were  regularly  notified  of  the  pendency  of  the 
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suit,  and  at  the  return  term,  an  attorney  on  their  behalf  moved 
to  quash  the  attachment  because  of  the  insufficiency  of  the 
affidavit  on  which  it  was  based.  The  plaintiffs  obtained 
leave  to  amend  the  affidavit,  and  thus  obviated  the  objection. 
The  defendants  were  then  defaulted,  and  the  plaintiffs'  dam- 
ages assessed^  when  the  same  attorney  again  appeared  and 
entered  a  motion  in  arrest  of  judgment.  The  Court  refused 
the  motion,  and  rendered  judgment  on  the  assessment.        ^ 

The  only  objection  now  taken  to  the  regularity  of  the 
proceedings  relates  to  the  test  of  the  writ  of  attachment. 
The  writ  is  required  to  be  tested  in  the  name  of  the  clerk 
of  the  Court  out  of  which  it  issues.  Rev.  Stat.  Ch.  9,  §  2. 
The  writ,  however  defective,  may  be  amended.  Rev.  Stat. 
Ch.  9,  §  8.  We  are  not  inclined  to  regard  the  acts  of  the 
attorney  as  amounting  to  a  full  appearance  to  the  action, 
but  only  as  an  appearance  for  the  purpose  of  quashing  the 
attachment.  In  appearing  for  that  purpose  and  interposing 
the  motion,  we  think  he  should  have  made  all  of  the  objec- 
tions he  designed  to  urge,  and  which  could  have  been  urged 
in  support  of  the  motion ;  and  omitting  to  raise  this  partic- 
ular objection,  he  must  be  considered  as  having  waived  it. 
It  was  but  a  technical  objection,  apparent  on  the  face  of  the 
process,  and,  if  insisted  on,  would  no  doubt  like  the  other 
objection  have  been  instantly  obviated  by  an  amendment. 
Substantial  justice  and  a  fair  practice  seem  alike  to  require 
a  party,  who  objects  to  &  particular  step  iq^he  progress  of  a 
cause,  to  take  all  of  the  objections  which  can  be  reached  by 
the  motion  and  which  can  be  removed  by  amendment  at 
the  same  time,  so  as  to  afford  his  adversary  the  opportunity 
of  avoiding  them.  He  must  be  understood  as  waiting  all 
those  he  does  not  thus  insist  upon. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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Albb&t    G.    Curtenius    et  at.y   appellants,   v.   William 

Wheeler  efal.f  appellees. 

•Appeal  from  Stark. 

In  an  action  upon  two  promissory  notes  by  the  assignees  thereof  against  the 
maker,  the  defendintj  introduced  evidence  tending  to- show  a  failure  of  con- 
sideration, when  the  plaintiffs  offered  as  a  witness  a  person  who  had  executed 
a  mortgai^e  of  his  real  estate  to  said  assignees  to  secure  a  debt  due  from  the 
payees  of  tha  notes  to  the  assignees,  for  which  debt  the  notes  in  said  suit 
were  assigned  to  the  plaintiffs  as  collateral  security.  The  defendants 
objected  to  his  introduction  on  the  ground  that  he  was  interested  in  the  event 
of  the  suit.  The  witness  stated  that  he  was  interested  in  no  other  way.  He 
was  not  permitted  to  testify :    Held,  that  the  witness  was  competent. 

It  is  well  settled,  as  a  general  rule,  that  to  disqualify  a  witness  from  testifying 
on  the  ground  of  interest,  he  must  have  some^certain^  legal  and  immediate 
interest  in  the  result  of  the  cause,  or  in  the  record. 

Semblef  that  a  witness  is  never  disqualified  from  testifying  on  account  of  interest 
in  the  result  of  a  sitlt,  when  the  extent  of  his  own  liability  or  claim  is  pre- 
viously fixed  and  certain,  and  a  judgment  either  way  would  not  directly  and 
certainly  increase  or  diminish  that  liability  or  claim. 

Assumpsit,  in  the  Stark  Circuit  Court,  by  the  appeUants 
against  the  appellees,  and  heard  before  the  Hon.  Joha  D. 
Ca^on  and  a  jury,  at  the  October  term,  1848,  when  a  verdict 
and  judgment  were  rendered  for  the  defendants. 

The  facts,  so  far  as  they  are  material  to  the  determination 
of  this  case,  are  stated  in  the  Opinion  of  the  Court. 

J.  Manning,  i^  the  appellants,  filed  the  following  brief. 

I.  The  witness.  White,  rejected  as  incompetent  on  the 
ground  of  interest,  was  a  competent  witness  for  the  plaintiff 
below. 

1.  He  had  given  security  for  the  payment  of  the  debt^ 
for  the  security  of  which  the  notes  in  suit  had  also  been 
assigned  to  the  plaintiffs.  The  undertaking  of  the  witness 
was  that  the  payees  of  the  notes  should  pay  their  debt,  and 
not'that  their  debt  should  be  paid  by  the  notes  in  suit.'  The 
witness  had  no  direct  and  certain  interest  in  the  event  of  the 
6uit,  which  was  necessary  to  justify  his  exclusion.  Carter 
V.  Pearce^  1  T.  R.  163;  Day  v.  Green.  Hardin,  117; 
Stewart  v.  Kipp^  6  Johns.  266 ;  7  Mass.  zb. 
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2.  The  true  test  of  the  interest  is,  ^^will  the  witness 
gain  or  lose  by  the  event,^  or  will  the  record  be  admissible 
in  evidence  for  or  against  him?"  1  Greenl.  £v.  491,  § 
390.  Now,  in  this  case,  the  witness  would  not  gain  by  a 
judgment  in  favor  of  the  plaintiffs.  Such  judgment  would 
not  discharge  him  from  liability.  His  liability  is  independent 
of  this  judgment  or  the  security  of  these  notes,  and  that 
liability  is  not  decreased  by  the  obtaining  of  the  judgment. 
His  interest  is  too  remote  and  contingent  to  affect  his 
competency.  The  record  would  not  be  evidence  to  dis- 
charge his  liability.  The  payment  of  the  original  debt  by 
his  principals,  whether  by  means  of  these  notes  or  otherwise, 
alone  discharges  his  liability.  If  it  were  shown  that  his 
principals  had  no  other  means  except  the  notes  in  suit  to 
pay  the  original  debt,  a  different  question  might  be  presented, 
but  the  Court  will  not  presume  this  in  the  absence  of  proof, 
and  therefore  the  interest  is  too  uncertain  to  affect  the  com- 
petency of  the  witness. 

II.  If  the  witness  were  interested  in  the  suit,  he  had 
recourse  on  his  principals,  the  ThomaAk,  and  therefore  his 
interest  was  equally  balanced.  Gregory  v.  Dodge,  14 
Wend.  604 ;  Lhke  v.  Jiuburn,  17  Wend.  18 ;  Bregorji  v. 
Dodge,  4  Paige,  558;  Martineau  v.  Woodland,  12  Eng. 
Com.  Law  R.  453  ;  Banks  v.  Kain,  12  do.  753 ;  Benedict 
V.  Hiokox,  18  Wend.  603. 

III.  At  most,  the  witness  offered  was  merely  a  security 
for  the  indorsers,  and  if  in  that  case  his  principals  would 
have  been  competent,  a  fortiori  would  the  proposed  wit* 
ness  ?  Jordain  v.  Lashbrook,  7  T.  R.  601  ;  Shuttleworth 
V.  Stephens,  1  Camp.  408;  Stephens  v.  Lynch,  2  Camp. 
332 ;  Bichardson  v.  Jmen,  2  Starkie's  R.  344 ;  Dickinson 
V.  Prentice,  4  Espinasse,  62 ;  Barber  v.  Oingell,  3  do.  62  ; 
3  Wend.  415 ;  5  Cowen,  23 ;  Thayer  v.  Crossman,  1  Mete. 
416 ;  Strong  v.  Buck,  11  do.  279. 

O.  Peters,  also  for  the  appellants,  insisted  that  White  was 
a  competent  witness  for  the  plaintiffs.  The  mortgage  which 
he  gave  to  the  plaintiffs  was  not  given  to  secure  the  pay- 


464  OTTAWA. 


Cartenius  et  cd,  v,  Wheeler  tt  oL 


ment  of  the  notes  in  suit  in  this  action,  but  to  secure  the  in- 
debtedness of  the  Thoihases  (the  payees  of  the  notes)  to  the 
plaintiffs,  and  the  notes  were  holden  by  the  plaintiffs  as  se- 
curity for  the  same  debt ;  so  that  the  plaintiffs  were,  at  most, 
the  trustees  of  these  payees.  White's  undertaking,  there- 
fore, was  not  that  he  would  pay  the  notes  in  suit,  but  that 
he  would  pay  another  debt  from  these  payees  to  the  plaintiffs. 
Thus  the  interest  of  the  witness  was  too  remote,  contin- 
gent and  uncertain  to  justify  his  exclusion.  To  render  him 
incompetent  on  the  ground  of  interest,  it  is  necessary  that 
he  be  directly  interested,  and  liable  in  all  events  if  the  plain- 
tiffs fail  in  their  suit.  1  GreenL  Ev.  §  408 ;  Day  v.  GreeUj 
Hardin,  117. 

1.  The  true  test  of  the  competency  of  a  witness  gen- 
erally iS|  ^Ul  he  gain  or  lose  by  the  event  of  the  suit  ?  1 
Greenl.  Ev.  491,  §  390.  White  will  not  gain  by  a  judgment 
in  favor  of  the  plaintiffs,  for  his  liability  will  remain  inde- 
pendent of  the  judgment,  or  of  the  security  furnished  by  the 
pledge  of  these  notes.  That  liability  is  not  affected  by  a  re- 
covery of  a  judgment  by  the  plaintiffs.  If  the  plaintiffs 
should  succeed  in  collecting  their  judgment  the  money  re- 
ceived by  them  would,  pro  tanto,  discharge  the  mortgage, 
because  it  would  go  in  discharge  of  the  debt  of  the  Thomases 
to  them.  But  they  may  never  collect  the  judgment  if  re- 
covered. They  may  resort  at  once  to  this  mortgage,  or  to  their 
original  security  of  the  Thomases.  The  liability  of  this 
witness  then  rests  upon  a  contingency  depending  upon  other 
contingencies. 

2.  But  if,  in  any  sense,  the  witness  is  interested, 
that  interest  is  balanced.  Gregory  v.  Dodge^  14  Wend. 
593,  604;  Lake  v.  Jhiburuy  17  do.  568;  Benedict  v. 
Hickoxy  18  do.  503.  See,  also,  Walton  v.  Shelby^  6  T.  R. 
276,  and  full  discussions  of  the  principles  of  that  case  and 
others  following  that  decision  in  Story  v.  Seechy  11  Mete. 
279  ;  2  Cowen's  Treat.  964,  967. 

It  might  be  proper  to  urge  the  interest  of  this  witness,  and 
his  relations  to  the  parties,  upon  the  consideration  of  a  jury; 
but  it  would  be  a  violation  of  principle  to  hold  him  incompe- 
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tent.  The  tendency  of  the  decisions  in  more  modem  times 
is  to  enlarge  the  rule  of  competency  of  witnesses,  and  if 
their  interest  is  not  direct,  to  permit  them  to  testify,  and 
leave  it  to  the  jury  to  judge  of  their  credibility.  This  is  a 
better  rule  and  better  subserves  the  purposes  of  justice. 

As  to  the  record  in  this  case,  we  are  unable  to  see  how,  in 
any  event,  it  can  be  used  as  evidence  for  or  against  this  wit- 
ness. He  is  only  liable  on  his  mortgage,  and  according  to 
its  terms.  If  the  plaintiffs  recover  a  judgment  against  White 
&  Putnam,  that  is  not  a  discharge  of  the  mortgage. '  If  they 
collect  the  amount  of  the  judgment,  they  must  apply  it  to  the 
debt  against  the  Thomases;  but  the  record  of  the  judgment 
can,  in  no  event,  be  evidence  of  such  payment. 

vV.  H,  Purple,  for  the  appellees.  , 

The  witness  was  interested  to  reduce  the  dn^ount  of  his 
liability  to  the  plaintiffs,  and  therefore  incompetent  The 
notes  in  suit  were  given  as  collateral  security  for  the  same 
debt,  and  if  the  plaintiffs  recovered  and  collected  them,  the 
witness' lability  would  be  reduced. 

It  is  no  answer  that  he  still  may  have  a  claim  against  the 
principal  debtors.  It  would  be  the  same  in  teases  of  bail 
and  all  securities. 

If  an  indorser  may  be  a  witness,  it  is  because  his  liability  in 
all  events  will  still  remain  the  same.  Stacy  v.  Baker,  1 
Scam.  422 ;  Webster  v.  Vickers,  2  do.  296  ;  Hays  v.  Gor- 
ham,  ib.  431 ;  Contra. — Lyon  v.  Boilvin,  2  Gilm.  636. 

A  verdict  and  judgment  in  this  case  for  the  plaintiffs  would 
be  evidence  in  a  suit  brought  by  the  plaintiffs  against  White 
to  establish  a  payment  on  his  mortgage.  Blake  v.  Irish,  8 
Shep.  450 ;  2  U.  S.  Dig.  969,  §  245. 

When  the  effect  of  a  witness'  testimony  is  to  create  a 
fund  from  which  he  is  to  receive  a  benefit,  he  is  incompe- 
tent. Brown  v.  O^Brien,  1  Richardson,  268,  cited  in  2  U. 
S.  Dig.  970,  §  272. 

A  witness  whose  debt  would  be  extinguished  by  a  recov- 
ery in  the  suit  is  not^a  competent  witness.  Richardson  v. 
Bartlett,  2  B.  Munroe,  328. 

VOL.   V.  30 
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One  who  has  receipted  for  property  attached  by  a  deputy 
sheriff  is  not  a  competent  witness  for  the  defendant  in 
attachment.    Pollard  v.  Graves^  23  Pick.  86. 

The  interest  of  a  witness  is  balanced  only  when  he  is 
alike  liable  to  either  party  in  case  of  the  success  of  either, 
or  when  he  is  alike  benefited  by  the  result  either  in  favor 
of  plaintiff  or  defendant,  and  not  when,  if  his  evidence  is 
received  or  rejected,  the  result  of  the  verdict  would  be  to 
him  an  immediate  benefit  if  admitted,  or  loss  if  rejected, 
which  loss  might  be  repaired  by  the  liability  of  some  third 
person  to  him.    Ibid. 

PeterSf  in  reply  to  the  statement,  that  the  judgment  in 
this  C9jpe  would  be  evidence  in  favor  of  the  witness  in  a  suit 
on  the  moitgage,  said  that  the  judgment  could  not  extin- 
guish his  liability,  unless  it  was  paid ;  that  it  would  cut  no 
figure  whatever  on  a  foreclosure  by  plaintiffs.  It  would  be 
no  answer  that  a  judgment,  merely,  had  been  recovered. 

The  Opinion  of  the  Court  was  delivere^d  by 

Trumbull,  J.  This  was  a  suit  upon  two  promissory  notes 
executed  by  the  defendants  to  6.  M.  &  S.  Thomas,  and  by 
them  assigned  to  the  plaintiffs  as  collateral  security  for  a 
d^bt  which  they  owed  the  plaintiffs. 

Upon  the  trial  in  the  Circuit  Court,  the  defendants  intro- 
duced evidence  going  to  show  that  the  consideration  for 
which  the  notes  were  given  had  failed,  and  the  plaintiffs 
offered  one  White  as  a  witness  by  whom  they  proposed  to 
prove  facts  material  to  the  issue,  but  bis  testimony  was  ob- 
jected to  and  excluded  by  the  Court  on  the  ground  that  he 
was  interested  in  the  event  of  the  suit.  White,  when  exam- 
ined touching  his  interest,  testified,  ^^that  he  had  executed  a 
mortgage  to  the  plaintiffs  of  his  real  estate,  to  secure  the 
payment  of  a  debt  due  from  said  payees,  the  Thomases,  to 
the  plaintiffs,  for  the  security  of  which  said  debt  of  the 
Thomases,  said  two  notes  had  also  been  assigned  by  payees 
to  the  plaintiffs;  that  if  judgment  should  be  recovered  in 
this  case,  the  money  would  go  to  discharge  the  debt  which 
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the  mortgage  was  given  to  secure ;  but  he  stated  that  he 
had  no  other  ipterest  in  the  suit,  and  that  if  he  should  be 
compelled  to  pay  anything  by  reason  of  his  having  given  said 
mortgage,  the  said  payees  would  be  liable  to  pay  the  same 
to  him,  as  he,  White,  was  security  only  for  them.''  Judg- 
ment was  rendered  for  the  defendants,  and  the  plaintiffs 
bring  the  case  here  and  assign  for  error  the  decision  of  the 
Court,  which  was  excepted  to  at  the  time,  excluding  White 
from  testifying. 

The  general  rule  that  to  disqualify  a  witness  from  testify- 
ing on  the  ground  of  interest,  he  must  have  some  certain, 
legal  and  immediate  interest  in  the  result  of  the  cause,  or  in 
the  record,  is  well  settled ;  ( 1  Stark.  £v.  102 ;  1  GreenL 
Ev.  §  387;) but  the  difficulty  arises  in  applying  this  rule, 
and  determining  in  each  particular  case  what  the  nature  of 
the  interest  is. 

In  this  case,  it  is  difficult  to  conceive  how  the  record  could 
be  evidence  either  for  or  against  White  in  any  other  suit. 
He  was  not  a  party  to  it,  and  of  course  would  not  be  bound 
by  it,  nor  could  it  be  introduced  in  any  other  proceeding  to 
establish  the  facts  therein  contained  either  to  his  benefit  or 
injury.  White  had  made  himself  liable  upon  the  mortgage, 
and  in  a  suit  to  enforce  its  collection,  the  record  of  this  case 
would  not  be  evidence  one  way  or  the  other.  A  judgment 
upon  the  notes  followed  by  satisfaction,  would,  to  that  extent^ 
discharge  the  debt  for  which  White  was  security,  and  so 
would  payment  of  the  notes  without  judgment.  But  to  avail 
himself  of  the  benefit  of  such  satisfaction  or  payment,  the 
judgment  obtained  in  this  case  would  be  of  no  use  as  it 
would  not  establish  that  fact. 

Nor  had  White  such  an  interest  in  the  result  of  the  cause 
as  to  disqualify  him  from  testifying.  The  most  that  can  be 
said  is,  that  if  the  plaintiffs  were  unable  to  make  their  claim 
out  of  the  defendants  and  the  Thomases  neglected  to  pay  it, 
the  witness  might  be  called  upon  to  do  so,  and  in  that  event 
he  would  have  to  look  tathe  Thomases  alone  for  re-imburse- 
ment.  To  obtain  it,  he  might  or  might  not  be  forced  to 
resort  to  a  suit,  and  if  he  should,  greater  difficulty  would 
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follow  in  securing  himself  harmless  than  if  the  debt  were 
discharged  at  once  by  collecting  the  amouok  from  the  de- 
fendants, but  more  or  less  difficulty  in  protecting  the  rights 
of  the  witness  shows  but  a  remote  or  contingent  interest. 
The  witness  may  never  be  called  upon  to  pay  anything  even 
if  the  plaintiff  fail  in  this  suit.  The  Thomases  will  still  be 
between  him  and  the  plaintiffs,  and  a  payment  by  them 
would  of  course  discharge  him,  or  if  compelled  to  pay  in  the 
first  instance,  he  still  has  his  remedy  over,  and  it  is  only 
upon  the  double  contingency  that  he  would  be  compelled  to 
pay  the  mortgage  and  that  the  Thomases  would  be  unable 
to  refund,  of  which  there  is  no  evidence  in  the  record,  that 
he  could  possibly  suffer  loss.  The  law  does  not  regard  ap 
interest  so  remote  and  contingent.  The  circumstances 
disclosed  might  well  be  supposed  to  have  more  or  less 
influence  upon  the  mind  of  the  witness,  but  they  were  cir- 
cumstances going  to  his  credit  and  not  to  his  competency. 

The  case  of  Oregory  v.  Dodge^  14  Wend.  693,  is  in  prin- 
ciple precisely  analogous  to  this.     In  that  case,  the  witness 
by  his  testimony  discharged  a  debt  due  to  the  defendants 
from  himself  by  fixing  it  upon  the  complainants,  and  there- 
fore appeared  to  be  interested  in  favor  of  the  defendants  by 
ivhom  he  was  called  as  a  witness,  but  it  appearing  that  the 
-debt  belonged  to  the  complainants  to  pay,  and  that  if  the 
defendants  should  have  to  collect  it  from  the  witness,  he 
would  have  a  remedy  over,  he  was  held  competent,  and 
Justice  Nelson,  in  giving  his  opinion  in  that  case  remarks: 
'^If  the  account  is  now  settled  in  this  suit,  the  witness  is 
discharged  from  his  individual  liability ;  if  not,  he  may  be 
obliged  to  pay  it  and  look  to  the  complainants.    The  remedy 
may  be  attended  with  more  difficulty  as  paying  the  amount 
end  being  turned  over  to  the  complainants  for  re-imburse- 
ment,   than  at  once  canceling  it  by  an   adjustment  now 
between  the  parties;  and  to  the  extent  of  this  supposed 
difference  the  witness  may  be  regarded  as  not  indifferent. 
But  upon  the  facts  the  remedy  is  as  certain  in  the  one  case 
as  the  other.     The  witness  may  and  will   have   a  bias, 
because  the  discharge  from  liability  is  more  speedy  and 


JUNE  TERM  1849.  469 


Curtenius  et  oL  v,  Wheeler  et  dL 


and  practically  more  certain  in  one  case  than  the  other ; 
but,  upon  established  principles,  I  think  he  is  legally  indif- 
ferent." 

The  case  of  Lake  v.  .Auburn,  17  Wend.  18,  re-affirms  the 
doctrine  laid  down  in  the  foregoing  case,  and  the  same 
principle  is  established  by  numerous  other  cases.  Page  v. 
Thomas  J  6  Meeson  &  Welby's  Rep.  732;  Milward  v.  Hallety 
2  Gaines  Rep.  77  ;  Greely  v.  Dow^  2  Metcalf,  176;  ilfor- 
tineau  v.  Woodland^  12  Eng.  Com.  Law  R.  463.  In  this 
last  case,  the  witness  had  accepted  a  bill  for  the  sum  for 
which  the  action  was  brought,  which  bill  had  been  dishon- 
ored and  was  in  the  hands  of  the  plaintiffs  in  whose  behalf 
he  was  called.  It  was  objected  that  it  was  his  interest  to  fix 
the  defendant  in  that  action ;  for  if  the  defendant  paid  the 
plaintiffs,  the  witness  would  be  exonerated  on  the  bill. 
To  this  it  was  answered  that  the  witness  was  indifferent,  his 
interest  being  equal  each  way,  for  if  obliged  to  pay  the  bill, 
he  would  recover  the  amount  of  the  defendant,  and  he  was 
held  competent. 

The  foreg6ing  authorities,  and  there  are  many  others  to 
the  same  effect,  would  seem  to  establish  the  rule,  that  a 
witness  is  never  disqualified  from  testifying  on  account  of 
interest  in  the  result  of  a  cause,  when  the  extent  of  his  own 
liability  or  claim  is  previously  fixed  and  certain,  and  a  judg- 
ment either  way  would  not  directly  and  certainly  increase 
or  diminish  that  liability  or  claim. 

This  rule  would  not  allow  a  surety  upon  a  bail,  appeal  or 
official  bond  to  testify  in  a  suit  against  the  principal  in 
.reference  to  a  matter  for  which  the  surety  might  ultimately 
be  made  liable,  because  the  judgment  to  be  obtained  would 
be  evidence  of  and^x  the  surety's  liability  in  a  subsequent 
suit  upon  the  bond;  but  the  extent  of  White's  liability  in  this 
case  was  fixed  by  his  mortgage,  and  did  not  depend  upon 
the  amount,  or  whether  any  judgment  was  obtained  against 
Wheeler  &  Putnam.  He  was  therefore  a  competent 
witness. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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William  Strawbridge  etal.^  appellants,  v.  Samosl  Rob- 
inson, for  the  use,  &c.  appellee. 

•dppeaifrom  Jo  Daviess. 

An  action  of  agmmpnt  was  brought  upon  the  following  instniment :  ^'Messrs. 
Smith  &  Garter,  please  pay  Samuel  Robinson  one  hsndred  and  ten  dollars, 
and  charge  the  same  to  Strawbridge  Sl  Bower.''  ^'East  Fork^  the  4th  Feby, 
1845." 

It  was  proved  by  parol  that  the  place  where  the  instrunenf  purports  to  have 
been  drawn  was  within  the  State  of  Illinois,  that  the  parties  resided  there, 
but  that  it  was  in  fkoft  executed  in  Wisconsin :  Held,  that  the  instrument  was 
an  inland  bill,  and  that  it  was  competent  for  the  parties,  both  being  citi- 
zens of  Illinois,  to  provide  that  it  should  be  subject  to  and  construed  by  its 
law. 

Assumpsit,  in  the  Jo  Daviess  Circuit  Court,  brought  by 
the  appellee  for  the  use  of  Robert  C.  Buzan,  against  the  ap- 
pellants, and  heard  before  the  Hon.  Thomas  C.  Browne  and 
a  jury,  at  the  October  term,  1848, 

The  suit  was  brought  upon  the  following  instrument : 

^^Messrs.  Smith  &  Carter,  please  pay  Mr.  Samuel  Robin* 
son  one  hundred  and  ten  dollars,  and  charge  the  same  to 

Strawbridge  &  Bower. 
"East  Fork,  the  4th  Feby,  1845." 

It  appeared  from  the  evidence  that  the  parties  to  the  in* 
strument  were  citizens  of  Jo  Daviess  county,  in  this  State, 
and  that  East  Fork  was  in  the  same  county,  and  that  the 
instrument  was  in  fact  executed  within  the  State  of  Wis- 
consin. 

During  the  progress  of  the  trial,  numerous  Instructions 
were  asked  by  the  counsel  for  the  plaintiff,  one  of  which 
was  in  the  following  words :  "1.  If  the  jury  believe  from 
the  evidence,  that  the  order  given  in  evidence  was  an  inland 
one — that  it  belonged  to  Buzan,  and  that  afterwards  within 
a  reasonable  time  after  it  was  drawn,  it  was  presented  by 
Buzan  or  his  agent  to  Smith  &  Carter  for  payment,  and 
they  refused  the  same,  and  that  the  defendants  bad  due 
notice  of  such  refusal,  and  had.  also  notice  that  the  order 
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belonged  to  Buzan  before  payment  of  it  to  Robinson,  they 
should  find  for  the  plaintiff."        ^ 

This  instruction  was  given. 

The  defendant  also  asked  several  instructions,  one  of 
which  was  as  follows:  ^*S.  That  if  the  jury  believe  from 
the  evidence  that  the  holder  of  the  bill  sued  on  this  cause 
was  guilty  of  any  laches,  then  the  plaintiff  cannot  recover 
on  the  common  counts  of  the  declaration  ;  that  absence  of 
a  protest  on  the  non-payment  of  a  foreign  bill  of  exchange, 
payable  on  presentation,  or  the  want  of  due  presefttment  for 
payment,  is  each  such  laches.^' 

This  instruction  was  refused. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$134*20,  and  the  defendants  entered  a  motion  for  a  new  trial, 
which  was  overruled  by  the  Court,  and  judgment  entered 
upon  the  verdict. 

J.  M.  Wilson^  for  the  appellants. 

Presentment  of  a  bill  and  notice  of  non^-payment  are  con- 
ditions precedent  to  the  right  of  action  against  a  drawer* 
CHy  of  Springfield  v.  Hickox^  2  Oilm.  247. 

B.  JR.  Sheldofiy  M.  Y,  Johnson^  and  O.  Peters,  for  the 
appellee. 

No  protest  was  necessary  in  this  case,  because  this  is  not 
a  foreign  bill. 

Blackstone  defines  foreign  and  inland  bills  thus :  ^^ foreign, 
where  drawn  by  a  merchant  residing  abroad,  upon  his  cor- 
respondent in  England,  or  vice  versa;  and  inland^  where 
both  the  drawer  and  the  drawee  reside  within  the  kingdom. 
Christian's  Black.  Com. 

The  drawers,  drawees,  and  payee  all, resided  in  Jo  Da- 
viess county,  and  it  was  dated  at  East  Fork,  the  residence 
and  place  of  business  of  the  drawees  in  Jo  Daviess  county, 
manifesting  the  intention  of  the  parties  to  have  it  taken  and 
treated  as  if  drawn  at  East  Fork,  and  it  should  be  considered 
an  inland  bill,  although  it  was  in  fact  drawn  -hk  Wisconsin,  a 
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few  miles  from  the  residence  of  the  parties  in  this  county, 
where  they  then  accidentally  happened  to  be. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  This  suit  is  brought  upon  a  bill  of  exchange, 
drawn  by  the  defendants  below  on  Smith  &  Carter  of  Galena, 
in  favor  of  the  plaintiff  below,  and  dated  <<East  Fork  the 
4th  Feb'y  1845,"  which  is  in  the  same  county.  All  the  par- 
ties to  the  bill  were  citizens  of  this  State,  but  the  evidence 
shows  that  the  bill  was  actually  drawn  in  Wisconsin. 

The  rights  and  duties  of  the  holder  and  the  privileges  and 
responsibilities  of  the  drawer  of  a  foreign  bill  differ  in  many 
important  particulars  from  those  of  an  inland  bill.  Although 
this  bill  was  actually  drawn  in  another  State,  yet  upon  its 
face  it  was  an  inland  bill,  and  it  was  manifestly  the  intention 
of  all  the  parties  that  such  should  be  its  character. 

Admitting  the  competency  of  the  parol  proof  that  the  bill 
was  drawn  in  Wisconsin,  still  we  are  satisfied  that  it  must 
be  treated  and  considered  as  an  inland  bill.  Such  was  the 
intention  and  agreement  of  the  parties  as  shown  on  the  face 
of  the  instrument.  That  it  was  competent  for  the  parties, 
both  being  citizens  of  Illinois,  to  provide  by  their  express 
agreement  that  it  should  be  subject  to  and  construed  by  the 
laws  of  this  State,  is  too  well  established  by  authority  to 
admit  of  doubt.  In  the  case  of  Robinson  v.  Bland,  2  Burr. 
1077,  Lord  Mansfield,  in  speaking  of  a  bill  of  exchange  ac- 
tually drawn  in  France,  said  :  ^'The  parties  had  a  view  to 
the  laws  of  England.  The  law  of  the  place  can  never  be 
the  rule,  where  the  transaction  is  entered  into  with  an  ex- 
press view  to  the  law  of  another  country,  as  the  rule  by 
which  it  is  to  be  governed." 

As  before  stated,  the  rights  and  liabilities  of  all  parties  to 
the  bill  maj  be  sensibly  affected  by  the  determination  of  the 
question  whether  this  be  a  foreign  or  an  inland  bill.  If  this 
bill  is  to  be  treated  as  it  was  designed  by  the  parties  and  is 
expressed  upon  its  face,  then  no  damages  can  be  allowed  for 
non-payment,  no  matter  what  the  laws  of  Wisconsin  are.    If 
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we  disregard  the  place  of  the  contract  as  expressed  on  its 
face^  and  adhere  to  the  parol  proof  which  shows  it  to  bare 
been  made  in  Wisconsin,  then  the  laws  of  that  State  must 
fix  the  rule  of  damages.  Whether  this  agreement  of  the 
parties  to  make  this  an  inland  bill  was  designed  for  the  ben- 
efit of  the  holder,  so  as  to  relieve  him  from  the  necessity  of 
having  it  formally  protested  as  in  case  of  a  foreign  bill,  or 
whether  it  was  intended  for  the  benefit  of  the  defendant  and 
to  relieve  him  from  the  payment  of  damages,  we  do  not 
know.  Probably  the  parties  had  both  objects  in  view.  As 
it  was  the  design  and  express  agreement  of  the  parties  thai 
this  should  be  considered  and  treated  as  an  inland  bill,  to  be 
controlled  by  the  laws  of  Illinois,  the  Court  must  give  effect 
to  that  agreement. 

This,  then,  being  an  inland  bill,  the  first  instruction  for 
the  plaintiff  was  properly  given,  and  the  defendants'  eighth 
instruction  was  properly  refused,  and  these  decisions  alone 
are  assigned  for  error.  When  the  facts  are  once  ascertain*- 
ed  and  settled,  as  by  a  special  verdict  or  agreed  case,  then 
it  is  a  question  of  law  to  determine  whether  reasonable 
notice  of  non-payment  has  been  given  or  not.  Bank  of 
Utica  V.  Bender^  21  Wend.  643.  As  the  question  was  pre- 
sented in  the  first  instruction,  it  was  compounded  of  law  and 
fact,  and  as  such  was  properly  submitted  to  the  jury.  Had 
the  defendant  desired  the  Court  to  instruct  the  jury  whether 
a  given  state  of  facts  supposed  to  be  proved  amounted  to 
reasonable  notice,  he  should  have  asked  an  instruction  based 
upon  such  state  of  facts. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs^ 

Judgment  affirmed. 
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m  mj  Cboros  R.   Makepeace,  plaintiff  in  error,   v.  Avos  M. 
lies'  m  Moore,  defendant  in  error. 
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An  admiDistrator  may  assign  a  promissory  note  payable  to  his  intestate  to  as  to 
vest  the  legal  interest  in  the  assignee. 

An  administrator  succeeds  to  the  legal  title  to  the  personal  estate  of  his  intestate, 
and  the  title  takes  effect  by  relation  from  the  death  of  the  latter. 

As  a  general  principle,  an  administrator  has  the  power  to  dispose  of  the  per- 
sonal estate  of  his  intestate,  and  it  cannot  be  followed  -into  the  hands  of  the 
alienee.  There  are,  however,  exceptions  to  this  rule,  as  where  the  pur- 
chaser knows,  or  has  reason  to  believe,  that  the  sale  is  made  with  a  design  to 
misapply  the  funds;  or  where  property  is  transferred  by  the  administrator  in 
payment  of  a  private  debt;  or  where  it  is  sold  for  a  grossly  inadequate  price. 

Assumpsit,  in  the  Kane  Circuit  Court,  brought  by  the 
defendant  in  error  against  the  plaintiff  in  error,  and  heard 
before  the  Hon.  Theophilus  L.  Dickey,  at  the  January 
special  term,  1849,  who  found  the  issues  for  the  plaintiff  and 
assessed  his  damages  at  the  sum  of  $172*78,  when  the  de- 
fendant moved  in  arrest  of  judgment.  At  the  April  term 
following,  the  motion  was  overruled  by  the  Courts  and  judg- 
meht  rendered  for  the  amount  of  the  damages  assessed. 

The  suit  was  brought  upon  9  promissory  note  executed  by 
Makepeace  to  Harvey  Bristol  or  bearer.  It  was  alleged  iji 
the  declaration  that  the  said  Bristol  died  intestate,  that  let- 
ters of  administration  on  his  estate  were  duly  granted  to 
Joel  McKee  and  Elijah  S.  Town,  and  that  they,  as  the  ad- 
ministrators, ^^ndorsed  and  delivered  the  said  note''  to  the 
plaintiff,  <^who  then  and  there  became  the  legal  owner  and 
bearer  of  the  said  note,''  &c. 

I.  G.   Wilson^  for  the  plaintiff  in  error. 

The  decision  of  the  question  involved  in  this  cause  de- 
pends on  the  constructioB  of  our  statute.  It  is  insisted  by 
the  plaintiff,  in  error: 
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I.  That  our  Statute  of  Wills  gives  an  administrator  no 
Tight  to  sell  or  dispose  of  choses  in  action  belonging  to  his 
intestate,  except  in  cases  of  desperate  or  doubtful  debts. 

'Our  statute  requires  an  administrator  to  collect  the  debts 
due  to  the  intestate. 

Having  no  right  to  sell  and  assign,  the  administrators  in 
tliis  case  could  confer  no  title  to  the  note  so  as  to  maintain 
an  action. 

II.  By  the  Common  Law  a  note  is  not  assignable.  It  is 
only  by  virtue  of  the  Statute  of  Anne  and  subsequent  Acts 
that  promissory  notes  are  assignable  in  England.  The 
English  decisions  are  therefore  based  on  statutory  provis- 
ions and  can  have  no  authority  here,  except  so  far  as  our 
own  statute  must  necessarily  receive  the  same  construction. 

Our  statute  provides  for  the  assignment  of  notes  <^in  the 
same  manner"  as  bills  of  exchange  are,  and  ^'by  the  persons 
to  whom  they  are  made  payable." 

By  the  term  <4n  the  same  manner,"  is  it  intended  to  create 
all  the  liabilities  of  an  ordinary  indorsement,  or,  on  the  other 
hand,  does  it  n6t  refer  to  the  mode  of  making  the  assign- 
ment? 

Again:  Would  the  indorsee  have  any  remedy  over  against 
the  estate  of  the  administrator's  intestate  in  case  of  failure  to 
collect  of  the  maker  ?  Surely  not,  as  an  administrator  can- 
not, by  the  new  contract  arising  on  the  indorsement,  bind 
the  estate. 

Would  the  indorser  have  any  remedy  against  the  indorsee 
in  his  individual  capacity?  It  would  seem  not,  after  having 
Teceived  the  note  under  an  assignment  from  him  as  adminis- 
trator, unless  indeed  he  might  recover  back  what  he  paid 
for  the  note  on  the  ground  that  the  administrator  had  ob- 
tained his  money  without  giving  him  title  to  the  note. 

The  language  of  our  statute  is,  that  the  person  to  whom 
fiaid  note  is  made  payable  may  indorse  the  same. 

Why  was  it  necessary  to  pass  a  special  statute  giving  the 
administrator  the  right  to  apply  to  the  Probate  Court  for  an 
order  to  sell  doubtful  debts,  if  he  already  hid  the  power  to 
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dispose  of  debts  due  the  estate  ?    It  is  an  indirect  admission 
that  the  administrator  has  not  the  legal  right  to  dispose  of 
debts  except  in  that  particular  case.     And  if  he  has  not  the 
right,  then  he  cannot  confer  title  on  his  indorsee,  and  there- 
fore the  indorsee  can  sustain  no  action  in  his  own  name. 

The  law  has  prescribed  the  limits  within  which  an  admin- 
istrator may  act.  He  is  to  collect  the  debts,  not  to  sell  them 
except  under  the  order  of  the  Probate  Court.  And  it  is  not 
a  sufficient  answer  to  say  that  if  he  disposes  of  a  debt,  that 
he  is  liable  for  the  amount^  inasmuch  as  he  may  sell  a  good 
demand  and  himself  and  his  sureties  become  insolvent  so 
that  the  avails  would  be  lost  to  the  estate. 

W.  B.  Platoy  and  /.  0.  Glover  *  B.  C.  Cook^  for  the 
defendant  in  error. 

The  construction  given  to  the  Statute  of  Anne,  (which  is 
not  materially  different  from  ours,)  by  the  English  author- 
ities is,  that  an  executor  or  administrator  of  a  person  to 
whom  a  promissory  note  is  made  payable,  may  assign  the 
same  so  as  to  enable  the  assignee  to  sue  in  his  own  name. 
Stone  Y.RawUnsorij  Willes,  559 ;  Rev.  Stat.  384  ;  Chitty  on 
Bills,  517  ;  2  Williams  on  Executors,  796 ;  Valentine  v. 
Jackson^  9  Wend.  302. 

The  reason  assigned  is,  that  the  legal  title  of  the  personal 
assets  of  the  testator  or  intestate  is  vested  in  the  executor 
or  administrator,  and  the  executor  or  administrator  may  dis- 
pose of  the  same  for  a  valuable  consideration,  and  the 
contract  will  be  obligatory.  This  doctrine  is  sustained  by  our 
own  Supreme  Court.    McConneU  v.  Hodson^  2  Gilm.  640. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  record  presents  the  single  question, 
whether  an  administrator  can  assign  a  promissory  note  pay- 
able to  his  intestate  so  as  to  vest  the  legal  interest  in  the 
assignee.  On  the  score  of  principle  and  authority,  the  an- 
swer must  be  in  the  affirmative.  The  administrator  suc- 
ceeds to  the  legal  title  to  the  personal  estate,  and  the  title 
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takes  effect  by  relation  from  the  death  of  the  intestate.  As 
a  general  principle,  he  has  the  power  to  dispose  of  the'per*- 
sonal  effects,  and  they  cannot  be  followed  into  the  hands  of 
the  alienee.  He  has  to  sell  the  property  in  order  to  pay  the 
debts  against  the  estate  and  make  distribution  of  the  surplus 
among  the  heirs,  and  purchasers  would  not  be  disposed  to 
deal  with  him  if  they  were  liable  to  be  afterwards  called  to 
account.  There  are  exceptions  to  the  rule,  as  where  the 
purchaser  knows,  or  has  reason  to  believe,  that  the  sdle  is 
made  with  a  design  to  misapply  the  funds  ;  or  where  prop- 
erty  is  transferred  by  the  administrator  in  payment  of  a 
private  debt ;  or  where  it  is  sold  at  a  grossly  inadequate 
price.  In  such  cases,  those  interested  in  the  estate  may 
treat  the  administrator  as  personally  liable,  or  pursue  the 
property  into  the  hands  of  the  purchaser.  2  Williams  on 
Executors,  796  ;  McConnell  v.  Hodson^  2  Gilm.  640.  In 
this  case,  there  is  nothing  to  impeach  the  fairness  of  the 
transaction,  and  the  assignment  must  be  sustained  if  the 
administrator  had  the  legal  power  to  make  it.  The  statute 
authorizes  the  payee  of  a  promissory  note  by  indorsement 
in  writing  to  transfer  the  absolute  legal  interest.  By  opera- 
tion of  law,  the  administrator  is  vested  with  the  legal  inter- 
est to  as  full  an  extent  as  the  intestate  possessed  it.  Having 
the  right  to  receive  payment  of  the  note,  to  sue  upon  it  in 
his  own  name,  and  dispose  of  it  by  sale,  it  follows  that  he 
may  transfer  the  legal  title  to  another.  The  objection  that 
he  is  not  within  the  letter  of  the  statute,  and  therefore  not 
competent  to  make  the  assignment,  is  entitled  to  but  little 
consideration.  In  the  case  of  Stone  v.  Rawlinsorij  Willes 
569,  the  Court  held,  under  a  similar  provision  in  the  Stat- 
ute of  Anne,  that  the  administrator  of  the  payee  could 
assign  a  promissory  note  so  as  to  enable  the  indorsee  to  sue 
on  it  in  his  own  name  ;  and  the  decision  was  put  distinctly 
on  the  ground  that  the  terms  of  the  statute  authorized  the 
person  in  whom  the  legal  estate  was  vested  to  pass  and 
transfer  the  estate  by  assignment.  Such  is  the  reasonable 
construction  to  be  given  to  our  statute.       Whether  the 
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assignee  may  charge  the  estate  on  failure  to  collect  the  note  of 
the  payee,  or  whether  he  may  hold  the  administrator  person- 
ally liable,  are  questions  that  now  do  not  arise  and  need  not 
therefore  be  discussed.  The  power  conferred  on  the  adminis- 
trator to  compound  or  sell  desperate  or  doubtful  debts  due 
the  estate,  under  the  direction  of  the  Probate  Court,  does 
not  imply  that  he  has  no  power  to  assign  a  promissory  note 
belonging  to  Jhe  estate.  If  he  disposes  of  the  note  without 
obtaining  the  direction  of  the  Court  to  do  so,  he  is  chargea- 
ble with  the  amount  due  upon  it ;  if  he  acts  under  the  sanc- 
tion of  the  Court,  he  is  only  to  be  charged  with  the  amount 
he  actually  received.  The  object  of  the  provision  is  to 
facilitate  the  settlement  of  estates  by  the  disposition  of 
doubtful  claims  for  the  best  price  that  can  be  obtained  for 
them. 
The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirtned. 
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William  Holmes,  efcU.j  plaintiffs  in  error,  v.  The  People 
OF  THE  State  of  Illinois,  defendants  in  error. 

Error  to  Kane. 

An  application  for  a  continuance  in  a  criminal  case  is  addressed  to  the  discretion 
of  the  Court,  and  the  decision  thereof  cannot  be  assigned  for  error. 

An  affidavit  of  a  deputy  sheriff  copied  into  the  record  of  a  criminal  case,  but  not 
embodied  in  a  hill  of  exceptions^  was  held  not  properly  a  part  of  the  record. 

The  record  in  a  criminal  case  stated  that  the  jury  retired  to  consider  of  their 
verdict  in  charge  of  a  sworn  officer :  Heldy  that  the  presumption  was  that  the 
Court  performed  its  duty  by  requiring  the  proper  oath  to  be  administered ; 
that  if  the  officer  was  not  in  fact  sworn,  the  defendaAts  should  have  objected 
to  the  irregularity  at  the  time,  and  if  not  corrected  by  the  Court,  have  taken  a 
bill  of  exceptions. 


Indictment  for  larceny,  in  the  Kane  Circuit  Court,  heard 
before  the  Hon.  John  D.  Caton  and  a  jury,  at  the  April 
term,  1848. 


JUNE  TERM  1849.  479 


Holmes  et  al.  v.  The  People. 


The  defendants  filed  an  affidavit  and  entered  a  motion  for 
a  continuance.  The  affidavit  set  forth  that  they  could  not 
have  a  fai^  and  impartial  trial  at  that  term  in  eonsequence 
of  the  strong  prejudice  then  existing  against^  them  in  the 
minds  of  the  people  of  the  county;  that  they  could  prove 
by  certain  witnesses,  in  substance,  that  they  cathe  properly 
into  possession  of  the  horses  alleged  to  have  been  stolen  by 
them,  &c.     The  motion  was  overruled. 

The  cause  was  tried  by  ihe  jtiry,  and  a  verdict  of  guilty 
rendered  against  the  defendants,  fixing  the  term  of  their  im- 
prisonment in  the  penitentiary  at  eight  years,  upon  which 
verdict  the  Court  rendered  a  judgment. 

/.  JV.  jlrnoldy  for  the  plaintiffs  in  error. 

1 .  A  continuance  should  have  been  granted  on  the  facts 
stated  in  the  affidavit. 

2.  Counter  affidavits  were  improperly  admitted. 

3.  It  was  erroneous  to  abandon  the  regular  panel  of 
jurors,  and  to  summon  a  new  jtg*y  to  try  the  cause.  Rev. 
Stat.  184.  This  was  not  one  of  the  cases  where  taks  are 
to  be  summoned*    lb.  310,  §  7. 

4.  There  is  no  order  appearing  on  the  records  requiring 
the  officer  to  summon  a  special  jury. 

6.     The  jury  were  not  sworn  as  is  provided  by  the  189th 
section  of  the  Criminal   Code.      See,  also,  Jones  v.  71U  * 
SUUe^  2  Blackf.  478 ;    Van  Doren  v.   Walker^  2  Caines, 
373 ;  Fink  v.  Holly  8  Johns.  437. 

B.  C.  Cook,  Circuit  attorney,  for  the  people. 

The  overruling  of  a  motion  for  a  new  trial  cannot  be  as- 
signed for  error  in  a  criminal  proceeding.  Baxter  v.  The 
People,  3  Gilm.  371. 

It  is  not  necessary  for  the  record  to  show  that  the  jury 
were  kept  in  charge  of  a  sworn  officer  during  their  retire-  • 
ment.  It  will  be  presumed  to  be  so,  unless  the  contrary 
appear  by  exceptions  taken,  or  otherwise  upon  the  record. 
McKinney  v.  The  People^  2  Gilm.  664 ;  Baxter  v.  Same^ 
ib.  578. 
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There  is  nothing  in  the  record  to  show  that  a  special 
panel  was  called  to  try  the  case,  or  that  the  defendants  were 
tried  by  a  special  panel. 

Affidavits  and  other  papers,  to  be  made  a  part  of  the 
record,  should  be  incorporated  in  a  bill  of  exceptions. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  T^ie  application  for  a  continuance  was 
addressed  to  the  discretion  of  the  Court,  and  the  decision 
thereof  cannot  be  assigned  for  error.  Baxter  v.  The  Feo- 
plej  3  Gilm.  368. 

There  is  nothing  in  the  record  on  which  to  base  the 
assignment  of  error  that  the  Court  erred  in  ordering  a  spe- 
cial jury  to  be  summoned.  For  aught  appearing  to  the 
contrary,  the  jurors  who  tried  the  prisoners  were  taken 
from  the  regular  panel.  The  affidavit  of  the  deputy  sheriff 
is  not  properly  a  part  of  the  record.  It  should  have  been 
introduced  into  the  record  by  a  bill  of  exceptions. 

The  record  states  that  the  jury  retired  to  consider  of 
their  verdict  in  charge  of  a  sworn  officer  of  the  Court ;  and 
the  presumption  is,  that  the  Court  performed  its  duty  by 
requiring  the  proper  oath  to  be  administered.  If  the  officer 
was  not  in  fact  sworn,  the  defendants  should  have  objected 
to  the  irregularity  at  the  time,  and  if  not  corrected  by  the 
Court,  have  taken  a  bill  of  exceptions.  McKinney  v.  The 
People^  2  Gilm.  640. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs« 

Judgment  affirmed. 
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Job  Olcott  ei  a/.,  plaintiffs  in  error,  tr.  The  State  op  Il- 
linois, defendant  in  error. 

Error  to  Lee. 

Words^  figures  and  abbreviations  may  be  used  to  designate  lands  against  which  a 
judgmfpt  is  asked  for  the  taxes,  &c.  due  thereon,  but  the  description  must  be 
so  cerfain  that  a  definite  locality  can  be  given  them. 

A  judgment  against  lands  for  taxes  is  not  to  be  regarded  as  a  ualt,  but  as  a  sev- 
eral judgment  against  each  particular  tract  of  land  ordered  to  be  sold.  The 
judgment  is  not  ti»  persoTiam  againsi  the  owners,  for  the  satisfaction  of  which 
they  are  jointly  liable,  but  merely  a  condemnation  of  each  tract  of  land  for  the 
non-payment  of  the  taxes  due  upon  it  It  may  be  valid  as  to  a  part  of  the 
lands  returned  by  the  Collector,  and  erroneous  as  to  the  rest. 

Id  cases  of  writs  of  error  to  judgments  ofihe  Circuit  Courts  directing  a  sale  of 
lands  for  the  non-payment  of  taxes,  the  Supreme  Court  will  only  inquire 
into  the  regularity  and  validity  of  so  much  of  the  proceedings  as  relates  to  the 
lands  of  the  parties  before  the  Court. 

Any  number  of  persons  interested  in  lands  condemned  by  a  judgment  for  taxes 
may  join  in  a  writ  of  error  for  its  reversal,  and  if  the  judgment  is  valid  as  to 
part  of  the  plaintiffs  in  error  and  erroneous  as  to  the  rest,  it  may  be  affirmed 
in  part  and  reversed  in  part. 

All  persons  uniting  in  a  writ  of  error  to  reverse  a  judgment  against  lands  for  taxes 
will  be  liable  for  the  costs  accruing  thereon. 

Suit  for  taxes,  in  the  Lee  Circuit  Court,  at  the  April 
term,  1848,  Hon.  Thomas  C.  Browne  presiding. 

A  list  of  the  lands  against  which  taxes  had  been  assessed 
and  which  were  due  and  unpaid,  and  the  printer's  certificate 
of  publication  of  the  notice  of  the  intended  application  for  a 
judgment  having  been  filed,  StiUman^  Circuit  Attorney,  en- 
tered a  motion  for  judgment.  Hcaton  Sr  JSToble  appeared 
for  the  owners  of  the  lands  described  in  the  list  as  being  the* 
Ogee  Reserve  Section,  and  resisted  the  motion  so  far  as 
those  lands  were  concerned,  but  their  objections  were  over- 
ruled by  the  Court,  to  which  decision  tfiey  excepted. 
Judgment  was  then  entered  in  the  usual  form  in  juch  cases. 

The  owners  of  the  Ogee  Reserve  Section  in  their  indi- 
vidual names,  and  of  the  Le  Clere  Reserve  Section  joined 
in  a  writ  of  error  to  reverse  this  judgment. 

The  list  exhibited  in  the  record,  embraced,  among  other 
lands,  the  following : 
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The  following  errors  were  assigned : 

1.  The  Court  erred  in  rendering  judgment  against  the 
Ogee  Reserve  Section,  and  against  the  Pierre  Le  Clere 
Reserve  Section,  because  the  description  in  said  list  is  un- 
certain and  defective.  , 

2.  The  Court  errdd  in  rendering  judgment  for  the  taxes 
and  costs  for  the  years  1841,  1842,  1843,  1844. 

3.  The  Court  erred  in  rendering  the  judgment  aforesaid, 
because  no  notice  had  been  given  of  the  application  for  such 
judgment. 

4.  That  no  suit  for  taxes  was  docketed,  as  required  by 
the  statute.  ' 

5..  The  Court  erred  in  overruling  the  objections  made  to 
the  Ogee  Reserve  Section,  in  township  thirty  seven  north, 
range  two  east. 

6.  The  Court  erred  in  rendering  the  judgment  aforesaid 
in  manner  and  form  aforesaid. 

J.  O.  Gl&ber  fy  -fi-  C.  Cook^  for  the  plaintiffs  in  error. 

In  sttmmary  proceedings  under  a  statute,  its  provisions  must 
be  strictly  complied  with.  Day  v.  Cushman^  1  Scam.  476 ; 
Smith  V.  Hileman^  ib.  326. 

The  return  of  the  officer  does  not  show  that  these  lands 
were  omitted  to  be  assessed  for  the  prior  years,  but,  on  the 
contrary,  it  does  show  that  they  were  assessed  for  those 
yeais. 

Tbe  suit  was  not  properly  docketed  in  the  name  of  The 
Sfafe  of  Illinois  v.  Samuel  Bowman  et  aL  Rev.  Stat  445, 
§67. 

Courts  will  not  give  the  law  a  retrospective  operation. 
Garret  v.  Wiggins^  1  Scam.  336 ;  Robinson  v.  Rowan^  2 
do.  563 ;  Bruce  v.  Schuyler,  4  Gilm.  279. 

The  judgment  is  void  for  uneertainty  in  the  description  of 
the  lands  recited  in  it. 

0.  Peters,  for  the  defendants  in  error. 

1.  As  to  the  first  error,  that  the  lands  were  insufficiently 
described : 
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No  mode  of  describing  is  required  by  statute.  The 
33d  section  of  the  Revenue  Law  of  1838-9  is  re-enacted, 
(Rev.  Stat.  446,  §  62,)  and  it  authorizes  figures,  &c.  to  be 
used  in  describing  lands  in  advertisements  and  records  for 
taxes,  but  does  not  require  it.  But  any  other  description  is 
sufficient.  Such  a  description  as  would  be  good  in  an  at- 
tachment or  levy  will  answer  here.  Mkins  v.  Hinman^  2 
Gilm.  461. 

Land  may  be  described  by  name,  as  Black  Acre,  White 
Acre,  &c.  So  here,  the  description  by  a  name  and  not  by 
lines  or  dimensions — "the  Ogee  Reserve  Section." 

2.  As  to  rendering  judgment  against  the  lands  for  the 
years  1841-42-43-44 : 

Whether  the  twentieth  section  of  the  Revised  Statutes 
(Rev.  Stat.  440,)  is  to  have  a  retro-active  operation  or  not, 
it  has  no  application  to  these  cases.  That  Act  only  ap- 
plies to  cases  where  there  has  been  no  assessment  of  taxes. 

Whether  assessments  were  made  upon  these  lands  during 
these  years  does  not  appear  from  this  record,  except  as  it  is 
to  be  inferred  from  the  fact  that  the  Circuit  Court  had  juris- 
diction of  the  subject  matter  and  has  rendered  the  judgment. 
To  beget  this  jurisdiction,  the  return  of  the  officer  and  the 
publication  of  notice  to  delinquents,  is  all  that  is  required. 
Taylor  v.  The  People^  2  Gilm.  350 ;  Atkins  v.  Hinman^  lb. 
446. 

The  judgment  of  a  Court  of  general  jurisdiction  is  presumed 
to  be  right,  unless  the  contrary  is  madef  to  appear  afiirma- 
tively.     Graham  v.  Dixon,  3  Scam.  115. 

Nothing  then  appears  on  the  record  to  show  when  the  as- 
sessment was  made.  It  is  to  be  presumed  to  have  been 
regularly  made  from  year  to  year,  and  before  the  passage  of 
the  Act  of  1842-3  for  the  previous  years.  Were  it  other- 
wise however,  the  language  of  the  Act  is  broad  enough  to 
give  it  a  retro-active  operation. 

3.  As  to  there  being  no  notice : 

The  notice  conforms  isubstantially  to  what  is  required  by  the 
statute.    These  suits  are  not  to  be  defeated  and  the  collection 


488  OTTAWA. 


Olcott  et  al.  V,  The  State. 


of  the  revenue  delayed  on  mere  technicalities.  Jitkins  v. 
Hinman^  2  Gilm.  446;  Bestor  v.  Powell^  Ibid.  119. 

4.  As  to  the  objection  that  the  suit  was  not  properly 
docketed : 

The  case  of  *Atkins  v.  Hinman  settles  this  question.  In 
that  case  the  cause  was  not  entitled  of  any  parties^  and  yet 
it  was  held  sufficient. 

6.  As  to  the  fifth  error  assigned,  no  notice  can  now  be 
taken  of  it.  The  bill  of  exceptions  fails  entirely  to  show 
what  objections  were  made,  or  what  proceedings  were  had 
in  the  Circuit  Court.  No  particular  error  in  law  or  fact  is 
pointed  out  under  this  assignment,  and  the  same  may  be 
properly  said  of  the  sixth  assignment. 

6.  It  has  been  suggested  that  there  was  error  in  the 
amount  of  the  judgment  for  costs. 

It  is  not  made  to  appear  by  the  record  how  the  costs  are 
made  up.  But  the  amount  is  in  fact,  no  more  than  the  stat- 
ute allows. 

Costs  of  trial  might  have  been  added.  If  so,  then  the  error 
is  in  favor  of  the  plaintiffs  in  error ;  they  cannot  assign  it 
for  error  here. 

It  is  a  new  question,  but  yet  in  analogy  to  other  proceed- 
ings in  rerriy  as  in  case  of  attachments,  mechanics'  lien,  &c., 
where  the  owner  resists  the  judgment,  the  property  becomes 
liable  for  the  costs,  and  it  is  to  be  added  to  the  debt,  or  claim 
for  which  the  judgment  is  rendered.  And  we  contend  that 
under  this  statute,  when  an  owner  appears  and  contests,  if 
judgment  is  rendered  against  the  land,  the  costs  of  the  trial 
will  be  added  to  the  judgment  with  the  other  costs,  and  the 
land  be  sold  for  the  whole. 

7.  The  owners  of  the  land  who  entered  their  appearance 
in  the  Circuit  Court,  have  waived  the  right  of  objecting  to 
the  sufficiency  of  the  notice.  The  notice  is  merely  for  the 
purpose  of  compelling  the  appearance  of  the  owner.  If  be 
appears  without  a  regular  notice,  he  waives  all  informalities. 
It  is  like  appearances  in  attachments  and  other  proceedings  . 
in  rem^  in  this  respect. 
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8.  But  what  seems  to  us  as  decisive  of  this  suit  is  the 
improper  joinder  of  parties  in  this  writ  of  error.  We  insist 
that  each  tract  of  land  is  to  be  considered  as  a  separate  de- 
fendant, and  the  owner  of  each  tract  must  sue  out  his  own 
writ  of  error.  We  would  not  say  that  the  owner  of  several 
tracts  may  not  sue  out  his  writ  of  error  as  to  all.  Perhaps 
the  case  of  Tat/lor  v.  The  People  may  be  authority  for  this,  but 
it  would  violate  all  our  ideas  of  writs  of  error,  to  tolerate  the 
practice,  that  different  owners,  holding  by  different  tenures, 
insisting  perhaps  upon  entirely  different  grounds  of  defence, 
should  be  allowed  to  join  in  a  writ  of  error. 

Though  the  statute  prescribes  the  form  of  the  judgment, 
which  is  to  be  general  as  to  all  the  delinquent  lands  in  the  list, 
yet  the  effect  is  several,  operating  severally  upon  each  tract. 
Besides,  one  owner  may  be  quite  willing  to  waive  any  error  in 
the  proceedings,  so  that  the  judgment  may  be  good  as  to  his 
lands  until  it  is  reversed — and  yet,  if  this  is  to  be  treated  as 
one  general  judgment  for  any  error  therein,  one  owner  may 
reverse  the  judgment,  so  as  to  render  the  whole  proceeding 
void  as  to  all  the  lands.  This  result  cannot  be  tolerated. 
The  only  way  to  avoid  such  a  consequence  is  to  adopt  the 
rule  that  each  owner  must  be  put  to  his  writ  of  errdr. 

Nor  does  the  defendant  waive  the  right  to  make  this  objec- 
tion by  joining  in  error. 

J\^\  H.  Purple^  for  the  plaintiff  in  error,  in  conclusion. 

The  description  of  the  lands  is  not  sufficiently  minute  and 
specific.     It  is  too  general  and  uncertain. 

Lands  omitted  to  be  assessed  one  year  cannot  be  assessed 
in  another.  There  is  no  authority  for  such  a  proceeding  in 
the  statute.  The  Legislature  never  intend  that  an  Act  shall 
operate  retrospectively,  unless  there  is  an  express  declaration 
to  that  effect.  The  Act  referred  to  to  establish  this  right 
is  prospective  merely. 

Counsel  say  that  this  Court  will  presume  that  the  Circuit 

.  Court  had  jurisdiction.    Jurisdiction  in  cases  of  this  kind 

can  only  be  obtained  by  the  proper  duties  of  the  officers  being 

performed.    The  appearance  of  the  owners  for  the  purpose 
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of  objecting  to  the  judgment  is  not  a  waiver  of  any  irregu- 
larities. 

This  writ  of  error  is  prosecuted  ty  several  persons  as 
plaintiffs,  and  this  is  objected  to  by  the  defendants  in  error. 
We  can  see  no  possible  objection  to  proceeding  in  this  man- 
ner. Cases  of  this  character  are  not  governed  by  the  general 
rules  of  pleading. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  There  is  a  fatal  objection  to  so  much  of  the 
judgment  as  embraces  the  lands  assessed  to  the  plaintiffs  in 
error.  The  judgment  is  void  for  uncertainty  in  the  descrip- 
tion of  the  lands  in  question.  The  description  is  so  genei  al 
and  indefinite  that  the  lands  ordered  to  be  sold  could  not  be 
ascertained  and  located.  Words,  figures  and  abbreviations 
may  be  used  to  designate  the  lands,  but  the  description  must 
be  so  certain  that  a  definite  locality  can  be  given  them.  It 
is  true  that  the  section,  township  and  range — and  as  to  a 
part  of  the  lands,  the  half  section,  are  given;  but  what  par- 
ticular part  of  the  section  or  half  section  was  intended  to  be 
a^isessed  and  sold  as  the  property  of  one  of  the  plaintiffs, 
there  are  no  means  of  ascertaining.  It  is  evident  that  the 
assessment  and  judgment  were  not  designed  to  embrace  the 
whole  section  or  half  section,  because  tlie  same  general  de- 
scription is  several  times  used  in  reference  to  each  section 
and  half  section.  In  every  instance,  the  same  tract  is  appa- 
rently assessed  to  several  of  the  plaintiffs  in  error,  and  the 
judgment  seems  to  pursue  the  assessment.  The  fact  prob- 
ably is  that  the  plaintiffs  in  error  are  severally  the  owners  of 
distinct  portions  of  the  reservations,  but  the  record  fails 
wholly  to  show  of  what  portion  and  to  what  extent. 

The  question  arises  whether  the  judgment  must  be  wholly 
reversed,  or  only  so  far  as  it  affects  the  rights  of  the  plain- 
tiffs in  error.  We  do  not  regard  the  judgment  as  a  unit, 
but  as  a  several  judgment  against  each  particular  tract  of 
land  ordered  to  be  sold.  The  judgment  is  not  in  personatn  • 
against  the  owners,  for  the  satisfaction  of  which  they  are 
jointly  liable,  but  nierely  a  condemnation  of  each  tract  of 
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land  for  the  non-payment  of  the  taxes  due  upon  it.  The 
judgment  may  be  valid  as  to  part  of  the  lands  returned  by 
thjB  collector,  and  erroneous  as  to  the  rest.  In  this  case,  if 
the  preliminary  proceedings  were  regular,  so  as  to  vest  the 
Court  with  jurisdiction,  the  judgment  may  be  good  as  to  the 
lands  properly  described,  and  void  as  to  the  lands  of  the 
plaintiffs  in  error,  by  reason  of  uncertainty  in  the  description. 
In  cases  of  writs  of  error  to  judgments  of  the  Circuit  Courts 
directing  the  sale  of  lands  for  the  non-payment  of  taxes,  this 
Court  will  only  inquire  into  the  regularity  and  validity  of  so 
much  of  the  proceedings  as  relates  to  the  lands  of  the  parties 
before  the  Court. 

The  only  difficulty  in  the  case  is  whether  persons,  not 
jointly  interested,  may  join  in  the  prosecution  of  a  writ  of 
error.  This  is  purely  a  matter  of  practice,  not  affecting  the 
rights  of  the  parties,  or  the  merits  of  the  case,  and  we  feel 
authorized  to  adopt  the  rule  that  will  operate  most  conve- 
niently in  practice.  We  see  no  impropriety  in  permitting 
any  number  of  persons  interested  in  lands  condemned  by  the 
judgment  to  join  in  a  writ  of  error  for  its  reversal.  No  evil 
can  grow  out  of  such  a  practice.  If  the  judgment  is  valid 
as  to  ptirt  of  the  plaintiffs  in  error,  and  erroneous  as  to  the, 
rest,  it  may  be  affirmed  in  part  and  reversed  in  part.  All 
uniting  in  the  writ  of  error  will  of  course  be  liable  for  the 
costs  accruing  thereon.  Great  inconveniences  would  result 
from  the  adoption  of  a  different  rule.  The  owners  of  a  large 
number  of  town  lots  or  tracts  of  land  would  be  compelled  at 
an  enormous  expense  to  sue  out  as  many  writs  of  error, 
when  in  point,  of  fact  the  whole  matter  could  be  the  better 
settled  in  one  proceeding.  To  hold  that  the  present  plain- 
tiffs could  not  maintain  this  writ  of  error  would  involve  the 
necessity  of  several  distinct  suits  to  test  precisely  the  same 
question.  The  ordinary  rules  of  practice  do  not  seem  to  be 
strictly  applicable  or  appropriate  in  this  peculiar  proceeding, 
80  much  unlike  the  common  law  actions. 

We  are  not  to  be  understood  by  this  decision  as  sanction- 
ing a  departure  by  the  State,  in  prosecuting  a  suit  for  taxes, 
from  the  ordinary  mode  of  pr-oceeding  in  other  cases,  except 
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where  the  Legislature  has  otherwise  provided,  but  this  de- 
cision is  only  intended  to  apply  to  the  mode  of  bringing  a 
case  before  this  Court  for  decision. 

So  much  of  the  judgment  of  the  Circuit  Court  as  relates 
to  the  lands  assessed  to  the  plaintiffs  in  error  will  be  rcf- 
versed. 

Judgment  reversed. 


Robert  Hugunin  et  al.y  plaintiffs  in  error,  v.  Charles  R. 
Starkweather,  defendant  in  error. 

Error  to  Cook  County  Court. 

H.  and  K.  purchased  of  C.  certain  lands^  and  executed  their  individual  notes  to  C. 
and  mortgages  to  secure  the  payment  thereof,  and  on  the  same  day,  the  notes 
were  given  up  and  an  agreement  in  writing  entered  into  by  them,  wherein  H. 
and  E.  stipulated  that  they  would  pay  the  amount  of  said  notes  upon  certain 
notes  of  C.  to  0.  and  others  given  for  the  same  lands  ;  and  C,  on  his  part, 
agreed  that,  upon  their  making  such  payments,  the  same  should  Be  applied 
upon,  and  be  a  discharge  of  their  respective  mortgages.  C.  subsequenUy 
assigned  the  agreement  and  the  mortgages  to  M.,  who  further  assigned  them 
to  S.  The  latter  filed  a  bill  to  foreclose,  the  payments  not  being  made,  to 
which  there  was  a  demurrer,  which  was  overruled,  and  a  decree  pro  confessoy 
&c.,  entered :  Held,  that  it  was  the  evident  intention  of  the  parties  that  the 
mortgages  should  still  remain  as  subsisting  securities  for  the  payment  of  the 
debt ;  that  it  was  not  the  intention  to  give  to  O.  and  others  any  better  secu- 
rity, but  simply  to  provide  for  their  own  convenience  in  having  C^s  liabilities 
discharged  in  the  manner  prescribed  in  the  agreement. 

Where  a  reference  was  made  to  a  Master  to  compute  the  amount  due  upon  cer- 
tain notes,  and  he  made  his  report  to  the  Court,  when  no  objections  were 
made  to  its  confirmation,  and  it  was  accordingly  confirmed,  but  objections 
were  made  in  the  Supreme  Court,  it  was  held  that  they  could  not  be  inquired 
into  by  the  latter  tribunal. 

Bill  in  Chancery  to  foreclose  a  mortgage,  &c.,  filed  by 
the  defendant  in  error  against  the  plaintiffs  in  error,  in  the 
Cook  County  Court,  and  heard  before  the  Hon.  Hu^h  T. 
Dickey,  at  the  October  Term,  1848.     The  defendant,  Hu- 
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gunin,  demurred  to  the  bill,  and  the  demurrer  was  overruled, 
and  a  decree  pro  confesso^  that  the  defendant  pay  the  com- 
plainant the  sum  of  $2475-89,  &c.,  reported  by  the  Master, 
and  in  default  thei;eof,  that  the  mortgaged  premise?  be  sold, 
&c. 

A  statement  of  the  material  facts  appears  in  the  Opinion 
of  the  Court. 

E.  fV.  Tracy y  for  the  plaintiffs  in  error. 

1.  The  giving  up  the  note  which  the  mortgage  was  given 
to  secure,  and  taking  in  lieu  of  it  an  agreement  to  pay  in 
different  manner  and  at  different  times,  operated  lo  cancel 
the  mortgage  :  And  if  the  parties  supposed  otherwise,  and 
supposed  that  the  mortgage  would  continue  in  force  as  secu« 
rity  to  the  new  agreement,  it  was  a  mistake  of  law  which  a 
Court  of  Equity  will  not  mend. 

2.  The  agreement  set  forth  in  the  bill  was  an  assignment 
of  a  debt  by  Case  to  Ogden,  and  Taylor,  and  McGregor,  (his 
creditors. )  If  the  mortgage  operated  to  secure  the  per- 
formance of  this  agreement,  then  it  must  be  considered  as 
assigned  to  Ogden  and  Taylor  and  McGregor,  the  debt 
being  the  principal  and  the  mortgage  the  incident,  and  the 
assignment  of  the  debt  carrying  with  it  the  mortgage  as  the 
incident  to  it,  and  consequently  the  equity  is  in  (^den  and 
Taylor  and  McGregor,  and  they  are  the  proper  complain- 
ants.   Jackson  v.  Blodgetly  6  Cowen,  202. 

3.  The  agreement  itself  being  an  assignment  could  not  be 
assigned  by  Case  so  as  to  give  his  assignee  any  right  of  ac- 
tion. 

4.  If  the  mortgage  has  any  force,  it  is  to  secure  the  pay- 
ment of  the  note  mentioned  in  the  agreement,  and  the  bill 
does  not  state  that  those  notes  are  unpaid. 

5.  Unless  the  complainant  or  his  assignor  has  paid  the 
notes  mentioned  in  the  agreement,  he  cannot  combine  the 
equities  in  himself. 

6.  The  decree  should  be  for  the  amount  of  the  nfttes 
mentioned  in  the  agreement  remaining  unpaid,  if  for  any- 
thing. 
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J.  H.  Collins^,  for  the  defendant  in  error. 

L  The  surrender  of  the  note  was  not  an  extinguishmetti 
of  the  mortgage. 

1»  R  was  not  so  intended  between  the  parties,  but  a  new 
arrangement  was  made  bj  which  Hugunin  agreed  to  pay 
the  same  debt  to  Ogden,  Taylor  &  McGregor,  instead  of 
Case. 

2.  The  new  agreement  was  substituted  in  the  place  of 
the  note,  ^nd  the  new  agreement  expressly  recognizee  the 
mortgage  as  a  valid  subsisting  debt^  and  provides  for  the 
payment  of  it,  in  these  words  :  ^^Now,  therefore,  \y  Robert 
Hugunifl,  do  hereby  agree  with  stfid  Case  to  pay  the  said 
$1,339*83  secured  by  my  said  mortgage^  by  paying  one 
third  part  of  said  notes,"  &c. 

11.  The  defendant  in  error  was  entitled  to  a  decree  for 
the  sale  pf  the  premises  on  the  ground  of  a  lien  for  the  pur- 
chase money. 

The  agreement  set  forth  in  the  bill  shows  that  the  debt 
for  which  the  decree  of  foreclosure  was  granted  was  the 
consideration  agreed  to  be  paid  by  Hugunin  to  Case  for 
the  land  described  in  the  mortgage.  It  recites :  ^'And 
whereas  the  said  Calvin  Case  on  the  13th  day  of  July, 
1836,  conveyed  one  undivided  third  part  of  said  lot  of  land 
to  RoWft  Hugunin,  and  on  the  same  day  he  also  conveyed 
one  undivided  third  of  said  lot  of  land  to  Walter  Kimball,  in 
consideration  of  which  conveyances,  they  respectively  exe- 
cuted to  the  said  Case  as  security  for  the  purchase  money ^ 
their  individual  mortgages  on  said  land  for  $1,330-83." 

The  rule  of  law  in  relation  to  real  estate  is  that  the 
vendor  has,  without  any  express  agreement  for  that  pur- 
pose, a  lien  on  the  premises  conveyed,  even  after  possession 
thereof  is  delivered  to  the  purchaser,  for  the  purchase  money, 
provided  he  has  not  taken  a  distinct  and  independent  se- 
curity therefor, ^and  the  land  has  not  passed  by  a  bona  fide 
sale  to  a  third  person.  .  6  Wend.  82  ;  3  Sug.  Vend.  124,  §§  18, 
fiO;22. 

Upon  the  whole,  therefore,  it  seems  quite  clear,  that  tak- 
ing a  bond  or  a  note  for  the  purchase  money^  or  any  part  of 
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it,  will  not  discharge  the  vendor's  equitable  lien  on  the 
estate.    Ibid.  127,  §  30. 

The  assignee  of  a  bond  for  the  purchase  money  of  land 
has  a  lien  on  the  land,  if  the  assiguor  had.  1  Barb.)&  Harr. 
Dig.  188,  §  22 ;  4  Littell,  289, 

The  assignee  of  a  bond  not  negotiable  may  sue  in  a  Court 
of  Equity,  but  must  always  show  that  the  assignment  wae  for 
value.     1  Barb.  &  Harr.  Dig.  196)  §  83. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  Hugunin,  on  the  13th  of  July,  1836,  executed 
his  note  and  mortgage  to  Case,  to  secure  the  payment  of 
the  sum  of  $1330*83,  and  afterwards  on  the  same  day,  by 
the  agreement  of  the  parties,  the  note  was  given  up  and  in 
lieu  thereof,  Hugunin  entered  into  an  agreement  with  Case, 
to  pay  the  same  amount  of  money  to  Ogden,  Taylor  and 
McGregor,  as  follows : 

"Whereas  William  B.  Ogden,  William  Taylor  and  Alex- 
ander McGregor  of  the  town  of  Chicago,  Cook  county  and 
State  of  Illinois  on  the  first  day  of  July  1836,  conveyed  to 
Calvin  Case  16  im  acres  of  land  being  part  of  the  south 
fraction  of  the  north  west  quarter  of  section  numbered  twen- 
ty eight,  township  thirty  nine  north,  range  fourteen  east  of 
the  third  principal  meridian  in  Chicago  land  disltiot,  as  by 
reference  to  said  deed  will  more  fully  appear.  And  whereas 
the  said  Calvin  Case  as  security  of  the  consideration  of  the 
said  conveyance  executed  his  three  individual  ndtes  to 
William  Taylor  and  William  B.  Ogden  each  for  $294-53, 
each  note  due  two,  three  and  four  years  after  date  with  in- 
terest at  seven  per  cent,  payable  annually.  Also,  his  three 
individual  notes  of  $499*06  each  to  Alexander  McGregor, 
due  at  the  same  time  of  those  to  Taylor,  all  of  the  above 
notes  payable  at  the  Branch  of  the  State  Bank  of  Illinois  in 
Chicago.  Also,  to  McGregor,  his  (Case's)  two  indorsed 
notes,  the  one  due  eight  months  after  date  for  $261*254md 
the  other  for  $267*14  due  twelve  months  after  date  aad 
both  negotiable  and  payable  at  the  Branch  of  the  State  Bank 
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in  lUiuois  in  Chicago ;  also  to  William  Taylor  his  two  in- 
dorsed notes,  the  one  for  $130*36,  due  eight  months  after 
date  and  the  other  for  $133*67  due  twelve  months  after 
.  date ;  also  to  William  B.  Ogden  his  two  indorsed  notes,  the 
one  for  $130*36  due  eight  months  after  date,  and  the  other 
for  $183*67  due  twelve  months  after  date,  the  notes  to  both 
Taylor  and  Ogden  negotiable  and  payable  at  the  Branch  of 
the  State  Bank  of  Illinois  in  Chicago ;  and  whereas  the  said 
Calvin  Case  on  the  13th  day  of  July  1836  conveyed  one  un- 
divided third  of  said  lot  of  land  to  Robert  Hugunin,  and  on 
the  same  day  he  also  conveyed  one  undivided  third  of  said  lot 
*of  land  t^  Walter  Kimball,  in  consideration  of  which  con- 
veyances, they  respectively  executed  to  the  said  Case  9S 
security  for  the  purchase  money  their  individual  mortgages 
on  the  said  land  for  $1330  83. 

Now,  therefore,  I  Robert  Hugunin  do  hereby  agree  with 
the  said  Case  to  pay  the  said  $1330**83  secured  by  my  said 
mortgage  by  paying  one  third  part  of  the  said  notes  given  by 
the  said  Case  as  aforesaid,  when  they  shall  fall  due,  and  I,  the 
said  Walter  Kimball  do  hereby  agree  with  the  said  Case  to 
pay  the  said  $1330*83  secured  ky  my  said  mortgage  by 
paying  one  third  part  of  the  said  ^notes  given  by  said  Case 
as  aforesaid  when  they  shall  fall  due,  and  the  said  Case  hereby 
agrees  with  the  said  Kimball  ai\d  Hugunin,  that  upon  their 
making  such  payment  as  aforesaid,  the  same  shall  apply 
upon,  and  be  a  discharge  of  their  respective  mortgages. 

In  witness  whereof  the  said  parties  have  hereunto  sub- 
scribed their  names,  this  13th  day  of  July,  1836. 

(Signed)  C.  Case, 

Rob't.  Hugunin. 
Walter  Kimball." 

In  1839,  Case  assigned  this  agreement  and  the  mortgage 
to  McGregor,  and  in  1846  he  assigned  both  to  the  com- 
plainant. The  bill  further  shows  that  about  the  sum  of 
$1330*83,  the  principal  sum  mentioned  in  the  condition  of 
the  mortgage,  with  interest  thereon  at  the  rate  of  seven  per 
centum  per  annum  from  the  13th  day  of  July,  1836,  still 
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remains  due  and  unpaid,  and  asks  a  foreclosure  of  the 
mortgage.  A  demurrer  was  filed  to  the  bill,  which  was 
overruled  by  the  Court,  and  a  decree,  ordering  the  bill  to 
be  taken  as  confessed,  entered,  and  a  reference  made  to  the 
Master  to  compute  the  amount  due  uppn  the  mortgage. 
Upon  the  coming  in  and  confirmation  of  the  report^  a  decree 
was  entered  ordering  the  premises  to  be  sold,  &g. 

It  is  insisted  on  the  part  of  the*  defendant,  Hugunin,  that 
by  giving  up  the  note  which  was  given  for  the  same  sum  of 
money  to  secure  which  the  mortga'ge  was  executed,  the 
mortgage  was  canceled,  and  the  party  must  rely  alone  upon 
the  special  agreement,  which  was*  executed  in  lieu  of  the 
note.     This  may  be  so  unless  it  is  •manifest  that  the  parties 
intended  that  the  mortgage  should  still  remain  a  subsisting 
security  for  the  payment  of  the  debt.    When  we  examine 
this  agreement  with  a  view  to  ascertain  the  intfnt  of  the 
parties,  no  doubt  can  be  left  on  that  subject*    The  agree- 
ment recites  certain  notes  which  Case  owed  to  Ogden,  Taylor^ 
and  McGregor,  and  the  execution  of  the  mortgage  as  securi^ 
ty  for  the  specified  sum,  and  then  proceeds :  <^I,  Robert 
Hugunin,  do  hereby  agree  with  the  said  Case  to  pay  the  said 
$1,330*83,  secured  by  my  said  mortgage,  by  paying  one'- 
third  part  of  the  said  notes  given  by  the  said  Case  as  afore*- 
aaid  when  they  shall  fall  due."     And  Case,  on  his  part, 
agrets  that  such  payments,  when  made,  shall  apply  upon, 
and  be  in  dischai^e  of,  said  mortgage.    It  was  certainly 
competent  for  the  parties,  by  their  agreement,  to  change 
the  mode,  or  particular  terms  of  payment,  or  even  amount, 
and  still  retain  the  mortgage  as  security  for  the  sum  due,  if 
they  thought  proper.    Such  an  agreement  was  not  immorjil, 
and  it  violated  no  law ;  and  it  would  be  hard  to  assign  any 
reason  why  parties  capable  of  contracting  might  not  enter, 
into  such  an  agreement.    If  they  have  not  made  such  an 
agreement,  then  certainly  a  mistaken  supposition  on  their 
part  that  they  had  made  such  an  one  can  avail  nothing. 
The  question  is,  what  is  the  fair  construction  and  legal  effect 
of  this  agreement?    That  depends  upon  the  intent  of  the 
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parties,  as  expressed  in  the  agreement.  The .  mortgage  is 
spoken  of  as  still  subsisting  as  a  valid  security  fot  the  pay- 
ment of  the  $1,330*83,  and  that  payments  made,  according 
to  the  stipulations  of  the  agreement,  should  apply  upon, 
and  be  in  discharge  of,  the  mortgage.  Should  we  hold 
that  this  mortgage  was  intended  to  be  canceled  by  that  very 
agreement,  I  am  at  a  loss  to  know  what  meaning  we 
should  attach  to  these  expressions.  The  intent  of  the 
parties  that  the  mortgage  should  continue  a  subsisting 
security  is  so  manifest  from  the  whole  tenor  of  the  agree- 
ment, that  it  neither  requires  argument  or  construction.  If 
such  was  the  intention  of  the  parties,  as  manifested  in  the 
writing,  then  that  is  their  agreement. 

Again  it  is  said,  that  if  this  agreement  did  not  extinguish 
the  mortgage,  then  it  operated  as  an  assignment  of  it  to 
Ogden,  Taylor,  and  McGregor.  But  this  was  not  the  intent 
of  the  parties  nor  the  legal  eflfect  of  the  agreement.  It  was 
.not  their  {ntention  to  give  Case's  creditors  any  better  secu- 
rity, but  it  was  simply  to  provide  for  their  own  convenience, 
that  Hngunin  should  pay  the  lAooey  due  to  Case,  to  be  ap- 
plied on  those  outstanding  notes.  His  failure  to  pay  Ogden 
and  others  as  he  had  agreed,  gave  them  no  right  of  action 
either  upon  the  agreement  or  the  mortgage,  nor  did  the  pay- 
ment of  those  notes  by  Case  after  their  maturity  extinguish 
the  mortgage.  The  mortgage  was  not  an  incident  to  those 
notes,  nor  to  secure  them,  but  it  was  to  secure  the  money 
mentioned  in  its  condition,  while  the  agreement  authorized 
the  mortgagor  to  pay  the  amount  to  other  parties  on  account 
of  Case.  If  Hugunin  has  performed  his  agreement  by  mak- 
ing the  payments  as  he  has  stipulated,  then  he  should  have 
set  that  up  as  a  defence;  but  not  having  performed  that 
agreement,  the  mortgage  is  still  subsisting,  and  the  party 
has  a  right  to  have  it  foreclosed. 

Whether  the  decree  is  for  too  much  or  too  little,  is  not 
before  us.  It  was  referred  to  a  Master  to  compute  the 
amount  due.  He  made  his  report,  to  which  no  exceptions 
were  taken.     It  was  ratified  and  confirmed  by  the  Court, 
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and  cannot  now  be  inquired  into.  It  ijs  hardly  necessary  to 
say  that  this  is  not  the  proper  place  to  take  an  exception  to 
the  report  of  a  Master  for  the  first  time.  Indeed,  the  only 
question  before  us  is  whether  the  demurrer  was  properly 
overruled  or  not. 

We  find  no  error  in  the  record,  and  the  decree  of  the 
County  Court  is  affirmed  with  costs. 

Decree  affirmed. 


Jamls  McKay,  appellant,  v.  William  Bissett e/a/.j  appeal ni  SqI 

lees.  ^6g  499 

,206     «488 

Appeal  from  Lake.^ 

In  a  bill  in  Chancery  to  correct  an  alleged  mistake,  the  complainant  ^ased  his 
claim  to  relief  on  the  ground  of  actual  notice  to  a  subsequent  purchaser. 
.  The  answer  positively  denied  such  notice,  and  there  was  no  proof  to  sus- 
tain the  allegation.  The  complainant  then  insisted  that  he  was  not  a  pur- 
chaser for  a  valuable  consideration,  and  that,  therefore,  proof  of  actual  notice 
was  unnecessary.  There  was  no  allegation  to  this  effect  in  the  bill :  HeM, 
that  the  complainant,  if  he  had  intended  to  rely  on  this  point,  should  have 
distinctly  so  stated  and  charged  in  the  bill. 

A  complainant  must  recover,  if  at  all,  on  the  case  made  by  his  bill.  He  cannot 
state  one  case  in  his  bill,  and  make  out  a  different  one  in  proof.  The  alle- 
gations and  prooCf  must  correspond ;  the  latter  must  support,  and  not  be 
inconsistent  with  the  former.  Although  a  good  case  may  appear  in  the  evi- 
dence, yet  if  it  be  variant  from  that  staled  in  the  bill,  the  bill  will  be  dismiss- 
ed. The  defendant  has  the  right  to  answer  and  contest  the  case  on  which 
the  complainant  claims  relief,  and  he  is  not  required  to  explain  or  controvert 
what  is  not  there  stated  as  the  foundation  of  the  elaim« 

Bill  in  Chancery,  in  the  Lake  Circuit  Court,  filed  by 
the  appellant  against  the  appellees. 

The  bill  alleged  that  the  complainant  on  or  about  the  13th 
day  of  September,  1842,  became  bound  with  Burleigh  Hunt, 
as  his  surety,  unto  Jesse  H.  Foster  in  the  penal  sum  of  $800, 
on  the  condition  following,  to  wit :    ''The  condition  of  the 
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above  obligation  is  such  that  whereas  the  above  bound  Bur- 
leigh Hunt  and  James  McKay  has  this  day  sold  to  the  said 
Jesse  H.  Foster,  his  heirs  &  assigns,  for  the  sum  of  $800, 
$799  in  hand  paid,  the  receipt  of  which  is  hereby  acknowl- 
^  edged  and  one  dollar  to  be  paid  on  the  22d  of  September, 
A.  D.  1843,  all  the  following  described  lot  or  parcel  of  land, 
to  wit :  Lot  numbered  (29)  twenty  nine  and  the  building 
thereon,  being  part  of  section  sixteen,  in  township  numbered 
forty  four  north,  range  numbered  eleven  east  of  the  third 
principal  meridian,  designated  on  the  map  of  the  said  section 
&3  made  by  the  trustees  of  school  lands  within  said  town- 
ship, the  same  being  in  the  county  of  Lake  and  State  of 
Illinois,  upon  the  payment  of  said  sum  being  made  at  the 
time  and  in  the  manner  aforesaid  to  the  said  Burleigh  Hunt 
and  James  McKay,  their  heirs,  executors  and  assigns,  cove- 
nant and  agree  to  and  with  the  said  Jesse  H.  Foster,  his 
heirs,  executors,  administrators  and  assigns  to  execute  a 
gopd  and  sufficient  deed  of  conveyance  in  fee  simple,  free 
from  .all  incumbrances  with  full  and  proper  covenants  of 
warranty  for  the  above  described  premises :  Now  if  the 
said  Burleigh  Hunt  and  James  McKay  shall  well  and  truly 
keep,  observe  and  perform  their  said  covenants  and  agree- 
ments herein  contained  on  their  part,  then  this  obligation  is 
to  be  void,  otherwise  to  remain  in  full  force  and  virtue." 

The  bill  further  alleged  that  said  Hunt,  at  the  request  of 
said  complainant  and  to  save  him  harmless  as  surety  .afore- 
said, on  or  about  the  20th  of  November  1842,  procured 
William  Bissett  to  convey  by  a  deed  of  general  warranty  to 
complainant  the  following  described  land,  to  wit:  The 
north  half  of  the  north  east  fractional  quarter  of  section 
twenty  eight,  in  fractional  township  forty  five  north,  range 
twelve  east  of  said  third  meridian,  containing  eighty  acres, 
for  the  consideration  of  $100,  as  was  expressed  in  the  deed 
thereof;  that  the  complainant,  on  the  26th  day  of  said  No- 
vember, by  his  bond  of  that  date  bound  himself  in  the  penal 
0um  of  $10,000  to  the  said  Hunt,  to  the  purport  that  if  the 
said  Hunt  should  save  the  complainant  harmless  as  afore- 
said, the  said  complainant  would,  on  request,  on  or  before^ 
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the  first  day  of  October  then  next  convey  to  said  Hunt,  or 
his  assigns,  the  land  last  mentioned;  that  on  or  about  the 
S7th  day  of  May,  1843,  the  bond  first  mentioned  was  can- 
celed and  delivered  up  by  said  Foster  to  the  complainant ; 
that  after  such  delivery,  to  wit,  on  or  about  the  24th  day  of 
May,  1844,  the  complainant,  at  said  Hunt's  request,  con- 
veyed said  land  to  said  Bissett,  excepting  and  reserving  lots 
two  and  twelve  in  block  seven,  and  lot  three  in  block 
one,  and  one  square  acre  lying  in  the  north  east  comer  of 
said  north  east  quarter  of  said  section  in  McKay's  addition 
to  the  town  of  Little  Fort. 

The  bill  further  alleged,  that  during  the  time  the  com^^ 
plainant  was  holding  said  land  under  said  deed  from  said 
Bissett  to  him,  it  was  laid  ofi*  by  the  complainant  into  town 
lots  as  an  addition  to  said  Little  Fort,  at  the  request  of  said 
Hunt  and  Bissett,  and  the  plat  thereof  was  recorded  as 
^^McKay's  addition ;"  that  on  or  about  the  26th  day  of  June, 
1844,  Bissett  conveyed  said  land,  excepting  and  reserving 
said  lots  and  the  square  acre  aforesaid,  to  Rufus  Tiffany  for 
the  alleged  consideration  of  $2700,  and  that  said  Tiffany 
afterwards,  on  or  about  the  1st  day  of  July  then  next  ensu- 
ing, conveyed  said  land,  excepting  the  said  described  lots, 
to  William  C.  Tiffany,  his  son,  for  the  alleged  consideration 
of  $6200;  that  the  complainant,  between  the  1st  and  24th 
day  of  May  bought  of,  and  paid  for  said  lots  so  reserved  as 
aforesaid,  to  wit :  Lot  No.  three  in  block  three,  not  block 
one  as  reserved  in  McKay's  addition,  and  that  lots  two  and 
twelve  in  block  seven,  and  one  square  acre  aforesaid,  were, 
at  the  request  of  said  Hunt  and  with  the  knowledge  and  as- 
sent of  said  Bissett,  conveyed  by  the  complainant  to  other 
persons  while  he  held  the  title  as  aforesaid. 

It  was  further  alleged  in  said  bill,  that  there  was  a  mistake 
in  the  re-conveyance  to  said  Bissett,  to  wit:  ^^Lot  No. 
three  in  Block  No.  one  ( 1 )  "  was  so  described  by  mistake, 
and  was  intended  to  be  lot  No.  three  in  block  No.  three^ 
and  that  there  was  no  such  lot  as  lot  No.  three  in  block  No. 
one,  and  that  the  intention  to  reserve  lot  three  in  block 
three,  was  well  understood  by  said  Bissett  at  the  time  said 
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re-conveyance  was  made  known  to  him  by  complainant,  but 
that  he  was  not  aware  of  the  misdescription  until  after  said 
re-conveyance  was  made,  and  that  he  repeatedly  afterwards 
admitted  that  it  was  a  mistake ;  that  said  Rufus  Tiffany  bad 
notice  from  said  Bissett  of  said  mistake,  and  that  his  son  also 
had  actual  notice,  before  taking  the  deed  from  him,  of  the 
reservation  and  the  mistake;  that  said  Rufus  Tiffany,  before 
the  conveyance  to  his  son,  was  repeatedly  requested  by  the 
complainant  to  quit- claim  said  lot  three  in  block  three  to 
him,  and  that  after  such  conveyance,  the  said  William  C. 
Tiffany  was  similarly  requested,  but  that  both  refused  to 
accede  to  bis  said  request. 

It  was  also  alleged  in  said  bill  that  a  judgment  was  recovered 
by  the  State  Bank  of  Illinois  and  others  against  said  Hunt 
and  others,  and  an  execution  sued  out  after  said  re-convey- 
ance, and  levied  on  said  lot  three  in  block  three,  &c. 

The  bill  concluded  with  a  prayer  for  the  correction  of  the 
alleged  mistake,  and  that  the  said  William  C.  Tiffany  execute 
and  deliver  a  deed  to  complainant,  &c.,  and  that  the  said 
plaintiffs  in  said  judgment  be  enjoined  from  selling  under 
said  levy,  &c. 

The  defendants  Tiffany,  in  their  answer  to  the  bill,  admit- 
ted the  conveyances  from  Bissett  to  Rufus  Tiffany,  and  from 
the  latter  to  William  C.  Tiffany  for  a  valuable  consideration. 
As  to  the  alleged  purchase  by  McKay  from  Hunt,  &c.,  be- 
tween the  first  and  twenty  first  days  of  May  aforesaid,  the 
defendants  stated  that  they  had  no  knowledge  of  it,  but 
believe  that  it  was  not  true  that  such  a  purchase  was  made 
for  a  good  or  valuable  consideration  paid,  and  with  the 
knowledge  and  assent  of  Bissett.  They  alleged  that  from 
an  examination  of  the  plat  as  originally  made,  a  lot  was 
regularly  laid  off  and  platted,  which,  they  believe,  in  the 
regular  order  of  numbering,  would  have  been  designated  as 
lot  three  in  block  one,  but  that  the  lines  appear  to  have 
been  since  erased,  but  by  whom  the  same  was  done  they  do 
not  know.  The  answer,  which  was  joint  and  several,  denies 
the  notice  and  knowledge  charged  in  the  bill,  and  the  allega- 
tions of  the  bill  in  this  respect  were  not  sustained  by  the  proof. 
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The  answer  claimed  benefit  and  advantage  of  certain  de- 
fects in  the  bill',  want  of  proper  allegations  and  of  its  general 
insufficiency  to  entitle  the  complainant  to  relief,  and  asked 
for  the  same  benefit  as  if  a  demurrer  had  been  filed  to  the 
bill  for  the  same  causes. 

The  cause  was  submitted  upon  the  bill,  answers,  replica- 
tion and  proofs,  to  the  Hon.  Hugh  T.  Dickey,  then  Judge  of 
the  Cook  County  Court,  presiding  in  said  Lake  Circuit  Court 
at  the  request  of  the  Judge  of  said  Court,  who  took  the  same 
under  advisement.  At  the  September  special  term,  1848, 
the  issues  having  been  found  for  the  defendant,  the  bill  was 
didmissed. 

B.  S.  jaiorrisy  for  the  appellant,  among  other  points,  con- 
tended that  the  Tiffanys  were  not  purchasers  for  a  valuable 
consideration  paid  before  notice  of  con^lainant's  claim,  and 
that  they  were  not,  therefore,  injured  in  any  way.  They 
did  not  aver  in  their  answer  that  either  of  them  ever  paid 
anything  for  the  lands  and  tenements  conveyed  to  either  of 
them,  either  before  or  since  notice,  and  that,  therefore,  their 
answer  was  wholly  defective  and  insufficient  for  that  pur- 
pose. He  contended  that  a  bona  Jide  purchaser  is  one  who 
has  not  only  obtained  the  legal  title,  but  has  also  paid  his 
money  in  full  before  notice,  and  has  proved  it.  In  support 
of  this  proposition,  he  cited  1  Story's  Eq.  Jur.  664  c;  2  do. 
1602 ;  Wood  v.  iMann,  1  Sumner,  606 ;  Flagg  v.  Same^  2 
do.  487 ;  Thompson  v.  Mason^  4  Bibb,  198. 

■ 

E.  W.  Hoyt^  for  the  appellees. 

The  answer  fully  denies  the  alli^gation  of  notice,  and  the 
testimony  of  two  witnesses  at  least,  proving  notice,  is  neces- 
sary to  overcome  this  positive  denial.    Lube's  Eq.  PL  112. 

The  only  witness  who  assails  this  denial  is  Bissett,  but  by 
the  testimony  of  a  witness  who,  as  Bissett  swears,  was  pres- 
ent at  the  time  of  the  notice  alleged  to  have  been  given  to 
Rufus  Tiffany,  the  answer  is  fully  sustained.  He  disproves 
the  fact  alleged. 
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It  tf  contended  by  the  complainant  that  there  is  no  proof 
that  William  C.  Tiffany  is  a  purchaser  for  a  valuable  con- 
sideration, and  that  he  is  a  mere  trustee.  The  bill  does  not 
seek  or  ask  for  relief  on  this  ground,  but  on  the  ground  of 
notice.  The  complainant  cannot  thus  change  his  position 
and  claim  that  the  conveyance  is  fraudulent  or  without  con* 
sideration,  not  having  so  alleged  in  his  bill.  Story's  Eq.  PL 
§§  263,  264. 

It  is  also  contended  that  the  Tiffanys  cannot  be  protected 
as  bona  fidt  purchasers  without  notice,  because  the  full  con- 
sideration has  not  been  paid,  and  to  sustain  this  position,  the 
complainant's  counsel  cites  1  Sumner,  606,  2  do.^  487,  and 
other  authorities.  But  these  oases  do  not  sustain  his  posi- 
tion. They  only  show  that  the  complainant  may,  under 
some  circumstances,  entitle  himself  to  the  balance  or  to  a 
portion  of  the  consideration  money  remaining  unpaid.  See 
1  Sumner,  647-.52 ;  2  do.  607-12. 

Again  we  say  that  if  the  complainant  intended  to  rely 
;upon  this  ground,  he  should  have  charged  the  facts  instead 
of  attempting  to  mislead  by  placing  his  claim  upon  the  sole 
ground  of  notice.  It  is  a  material  fact  which  the  defend- 
ants  were  entitled  to  controv.ert,  but  upon  which  no  issue 
could  be  taken  unless  charged  in  the  bill. 

The  case  cited  from  4  Bibb,  was  where  the  heir  was  al- 
lowed to  set  up  the  statute  as  a  bar  to  the  parol  contract  of 
his  ancestor.  So  also  may  a  devisee.  May  not  a  purchaser 
for  a  consideration,  whether  with  or  without  notice  ? 

The  Opinion  of  the  Court  was  delivered  by 

Tbkat,  C.  J.  The  question  of  notice  is  decisive  of  this 
case.  The  complainant  alleges  in  the  bill,  that  the 
defendant,  William  C.  Tiffany,  in  whom  the  legal  estate  in 
the  lot  is  vested,  had  actual  notice  of  the  mistake  in  the  de- 
scription of  the  lot  in  the  conveyance  to  Bissett.  This  is 
made  the  basis  of  his  right  to  relief  as  against  thia  defendant. 
The  charge  of  notice  is  explicitly  denied  in  the  answer. 
There  is  no  proof  whatever  to  sustain  the  allegation.    It  is 
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insisted,  however,  by  the  counsel  for  the  complainant^  that 
this  defendant  was  not  a  purchaser  for  a  valuable  considera* 
tion,  and  therefore  proof  of  actual  notice  is  unnecessary. 
It  is  a  conclusive  answer  to  this  position  to  say  that  the  bill 
does  not  place  the  right  to  relief  upon  this  ground.  A  com- 
plainant must  recover  on  the  case  made  by  his  bilL  He  is 
not  permitted  to  state  one  case  in  the  bill,  and  make  out  a 
different  one  in  proof.  The  allegations  and  proof  must  cor- 
respond ;  the  latter  must  support,  and  not  be  inconsistent 
with,  the  former.  Although  a  good  case  may  appear  in  the 
evidence,  yet  if  it  be  variant  from  the  one  stated  in  the  bill, 
the  bill  will  be  dismissed.  The  defendant  has  the  right  to 
answer  and  contest  the  case  on  which  the  complainant 
claims  relief.  Harrison  v.  JVixon,  9  Peters,  483 ;  Boon  v. 
Chilesj  10  do.  177;  1  Smith's  Ch.  Pr.  M%\  Doyle  v.  Teas^ 
4  Scam.  202.  If  the  complainant  intended  to  rely  on  the 
fact  that  the  defendant  was  not  a  purchaser  for  a  valuable 
consideration,  he  should  have  distinctly  so  stated  and 
charged  in  the  bill.  The  defendant  could  then  have 
shaped  his  case  accordingly.  As  it  is,  he  was  not  called 
on  to  explain  and  controvert  such  an  allegation. 
The  decree  of  the  Circuit  Court  is  affirmed  with  costs. 

Decree  affirmed^ 
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David  Cl\t  et  cU.j  appellants,  v.  Jacob  Boter,  appellee. 

Apptalfrom  Stephenson. 

In  an  action  for  cutting  trees,  the  plaintiff  must  prove  that  he  was  the  owner  of 
the  land  on  which  the  trespass  was  committed. 

In  an  action  for  cutting  trees,  the  plaintiff  proved  by  two  witnesses  that  the  land 
on  which  the  trespass  was  committed  belonged  to  him.  Ko  objection  was 
made  by  the  defendants  to  this  testimony,  but,  after  the  cause  had  been  sub- 
mitted to  the  jury,  their  counsel  asked  the  Court  to  instruct  the  jury  that  if 
the  plaintiff  had  faile'd  to  prove  by  the  production  of  paper  title  that  he  was 
the  owner  of  the  land  on  which  the  trees  were  cut,  oral  proof  of  such  fact 
was  not  sufficient  The  Court  refused  the  instruction,  because  parol  proof 
had  been  given  and  not  objected  to  :  Hdd^  that  the  defendants,  by  not  ob- 
jecting to  the  introduction  of  the  parol  testimony,  dispensed  with  the  produc- 
tion of  the  higher  evidence. 

This  was  a  suit  for  cutting  trees,  originally  commenced 
by  the  appellee  against  the  appellants,  before  a  justice  of 
the  peace  of  Stephenson  county,  and  tried  before  a  jury, 
who  rendered  a  verdict  in  favor  of  the  defendants  below. 
The  plaintiff  appealed  to  the  Circuit  Court. 

At  the  April  term  1849,  the  Hon.  Benjamin  R.  Shelden  pre- 
siding, the  cause  was  submitted  to  a  jury,  and  a  verdict 
rendered  in  favor  of  the  plaintiff  in  the  appeal  for  thirty  dol- 
lars, upon  which  there  was  judgment. 

The  bill  of  exceptions  set  forth,  in  general  terms,  the  tes- 
timony given  on  the  trial  in  the  Circuit  Court,  as  also  the 
instruction  asked.  The  testimony  was  oral  and  showed  that 
the  land  trespassed  upon  belonged  to  the  plaintiff,  to  the  in- 
troduction of  which  no  objection  was  interposed.  After  the 
cause  had  been  submitted  to  the  jury,  the  counsel  for  defend- 
ants asked  the  Cotirt  to  instruct  the  jury  that  if  the  plaintiff 
had  failed  to  prove  by  the  production  of  paper  title  that  he 
was  the  owner  of  the  land  on  which  the  trees  were  cut,  oral 
proof  of  such  fact  was  not  sufficient.  The  Court  refused  to 
give  the  instruction  because  parol  proof  of  such  fact  had  been 
given  and  not  objected  to. 
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0.  Petersj  for  the  appellants. 

1.  The  instruction  asked  for  by  the  defendants  below, 
ought  to  have  been  given.  Though  ^generally,  in  an  action 
of  trespass,  it  is  not  necessary  to  show  paper  title,  and  per* 
haps,  not  even  in  a  case  for  the  penalty  under  the  Act  against 
trespassers,  yet  the  instruction  was  made  proper  in  this  case, 
by  the  state  of  the  evidence  and  the  facts  proved.  The 
evidence  failed  to  show  possession  in  the  plaintiff.  The 
plaintiff  was  willing  to  rest  his  case  on  parol  testimony, 
when  it  was  necessary  for  him  to  show  that  he  was  the  own^r 
in  fee  simple.     Wright  v.  Bennett^  3  Scam.  263.'       • 

It  is  no  answer  to  this  to  say  that  the  defendants  below  let 
in  the  evidence  without  objection  on  their  part ;  the  evidence 
so  far  as  it  went  was  competent,  admissible,  and  if  it  had 
been  followed  up  by  proof  of  possession,  it  might  have  been 
sufficient,  but  certainly  the  Court  will  not  sustain  a  verdict 
when  there  is  no  evidence  to  support  it,  and  this  instruction 
was  virtually  saying  to  the  jury  that  such  evidence  did  not 
prove  a  fee  simple  in  the  land.  Jarrot  v.  Vaughn^  2  Gilm. 
138 ;  Ptttman  v.  Gaty^  (ante  186) ;  TVhitesides  v.  Divers,  4 
Scam.  336. 

But  whether  the  instruction  was  rightly  refused  or  not,  the 
Court  will  look  into  the  evidence,  the  whole  record,  and  see 
if  there  is  anything  to  sustain  the  verdict.  Like  an  action 
of  ejectment,  if  a  verdict  goes  for  the  plaintiff,  where  the 
whole  evidence  shows  that  he  has  wholly  failed  to  make  a 
title,  the  Court  will  reverse  it. 

There  is  nothing  to  show  that  there  was  anything  ma- 
licious in  the  entry,  or  that  there  was  anything  more  than 
a  mere  involuntary  trespass,  or  acts  done  under  a  mistake  of 
boundaries. 

E.  S.  Lelandj  for  the  appellee. 

The  party  should  have  objected  to  the  parol  testimony 
when  it  was  offered.  JSTichols  v.  Hayes,  13  Cowen,  166. 
Not  having  done  so,  the  objection  was  waived.  Waldo  v. 
Bussellj  6  Missouri,  387 ;  Dunham  v.  Simmons,  3  Hill's  (N. 
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Y.)  R.  609 ;  House  v.  Low,  2  Johns.  378 ;  McKee  v.  JYel- 
soTiy  4  Cof^en,  365;  Phil.  £v.  Cowen  &  Hill's  Notes,  1474. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  plaintiff  was  bound  to  show  that  he 
was  the  owner  of  the  land  on  which  the  trespass  was  com- 
mitted. Wright  V.  Bennetty  3  Scam.  268;  PThiieside  v. 
Divers  J  4  do.  336;  Jarrot  v^  Vaughn,  2  Gilm.  132. 
The  defendants  permitted  him  to  prove  it  in  his  own  way, 
and  without  objection.  The  bill  of  exceptions  does  not  set 
forth  t]^e  evidence  in  detail,  but  states  generally,  in  relation 
to  this  part  of  the  case,  that  two  witnesses  testified  that  the 
land  belonged  to  the  plaintiff.  If  the  testimony  given  by 
them  would  have  been  competent  in  any  sjate  of  the  case  to 
prove  the  ownership,  then  the  Circuit  Court  committed  no 
error  either  in  refusing  to  give  the  instruction  or  grant  a 
new  tri^l.  The  question  is  not  whether  the  proof  was  tlie 
best  which  the  nature  of  the  case  admitted  of,  but  whether 
it  was  relevant  and  tended  to  establish  the  fact  of  ownership. 

The  defendants  by  their  silence,  dispensed  with  the  pro- 
duction  of  higher  evidence,  and  allowed  the  plaintiff  to  prove 
this  branch  of  his  case  by  any  legitimate  testimony,  although 
it  might  be  of  an  inferior  character.  If  they  desired  to  hold 
the  plaintiff  to  strict  proof  of  title,  they  should  have  ob- 
jected to  the  evidence  when  offered.  By  permitting  it  to  be 
received  they  could  not  afterwards  call  upon  the  Court  to 
exclude  it  or  direct  the  jury  to  disregard  it,  unless  it  was 
manifestly  irrelevant  or  incompetent.  If  it  clearly  appeared 
from  the  bill  of  exceptions  that  the  testimony  actually  given 
by  the  witnesses  was  incompetent,  then  the  allegation  of 
ownership  was  not  made  out,  and  the  defendants  were  entitled 
to  a  new  trial.  Pittman  v.  Oaty,  (^ante  186.)  This,  how- 
ever, does  not  affirmatively  appear.  The  precise  charac- 
ter of  the  evidence  is  not  given.  It  may  have  been  proper. 
We  can  readily  conceive  bow  the  plaintiff  may  have  shown 
title  to  the  land  by  the  oral  statements  of  the  witnesses. 
Proof  by  them  that  he  had  the  actual  possession  of  the 
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premises  under  claim  of  title  would  authorize  the  presumption 
that  he  was  the  owner. 

The  witnesses  may  have  stated  from  recollection  the  con- 
tents of  documentary  evidence  of  title.  Such  proof,  admitted 
without  objection,  would  not  be  improper,  because  in  a 
certain  contingency — the  loss  of  the  original— rthe  recollection 
of  witnesses  might  be  the  only  evidence  capable  of  being 
produced.  The  generality  of  the  bill  of  exceptions,  the 
phraseology  of  the  instruction  asked,  and  the  reason  assigned 
by  the  Court  for  refusing  to  give  it,  render  it  not  improbable, 
that  the  testimony,  though  of  an  inferior  grade,  was  not  pure- 
ly incompetent. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmtdi 


John  S.  Armstrong^  appellant,  t;.  Francis  H.  Cooley  etaL^ 

appellees. 

%SppecU  from  La  Salle. 


tt  is  not  necessary^  in  order  to  maintain  an  action  for  damages  for  the  destruc- 
tion of  stacks  of  grain  and  hay  by  reason  of  afire  set  out  by  the  defendant, 
that  the  plaintiff  should  be  the  owner  of  tlie  freehold  where  such  stacks  were 
standing. 

If  a  fire  be  set  out  in  the  prairie  by  a  servant  under  the  direction  of  his  master, 
the  latter  is  responsible  for  all  of  the  consequences  resulting  from  it,  and  be 
cannot  shield'  himself  from  such  responsibility  by  showing  that  his  instruc- 
tions were  not  strictly  pursued  by  his  servant  in  doing  the  iUegal  act  Even 
when  the  act  is  legal,  he  is  responsible  for  the  manner  of  its  performance^  if 
done  in  the  course  of  his  employment,  and  not  in  wilful  violation  of  his  in- 
structions. 

Trespass  on  the  Case  in  the  La  Salle  Circuit  Court, 
brought  by  the  appellees  against  the  appellant,  for  damages 
occasioned  by  setting  OHt  a  fire  on  the  prairie,  heard  before 
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the  Hon.  John  D.  Caton  and  a  jury,  at  the  November  term 
1847. 

The  substance  of  the  pleadings  in  the  case  is  stated  in  the 
Opinion  of  the  Court. 

During  the  progress  of  the  trial,  tlie  plaintiffs  below  asked, 
among  other  instructions,  the  following,  which  was  given : 
^^4.  That  if  the  jury  believe  from  the  evidence  that  Arm- 
strong gave  directions  to  McCawIey  and  Austin  to  set  out 
the  fire  that  consumed  the  plaintiff's  stacks,  and  the  fire  was 
set  out  by  them  in  pursuance  of  these  directions,  and  would 
not  have  been  set  out  if  directions  had  not  been  given  by 
Armstrong,  that  Armstrong  is  liable  for  the  damage  done 
plaintiffs,  although  McCawley  and  Austin  may  not,'  in  all 
respects,  have  followed  Armstrong's  directions." 

The  defendant  asked  that  the  following  instruction  be 
given  to  the  jury,  which  the  Court  refused  to  give  :  <^1.  If 
the  jury  believe  from  the  evidence  that  the  fire  was  set  out 
by  Austin  and  McCawley  with  the  wind  in  a  different  direc- 
tion from  the  direction  Armstrong  told  them  to  set  it  with, 
then  that  Armstrong  is  not  responsible  for  their  acts."    * 

The  jury  returned  a  verdict  of  guilty,  and  assessed  the 
plaintiff's  damages  at  $215-76,  upon  which  verdict  the  Court 
rendered  a  judgment. 


J.  C.  Champliriy  for  the  appellant,  submitted  the  cause  on 
Ills  part  without  argument. 

•^.  Hoes^  for  the  defendants  in  error,  submitted  the  follow- 
ing brief: 

I.  The  matters  alleged  in  the  plea,  if  true,  do  not 
constitute  a  full  defence  to  the  causes  of  action  set  forth 
in  the  second,  third  and  fourth  counts,  which  the  plea 
professes  to  answer.  6  Comyn's  Dig.  103-4-5  ;  1  Chitty's 
PI.  543-4. 

II.  The  second  assignment  of  errors  cannot  be  sustained 
because — 

First.  The  exception  taken  was  general  to  all  of  the  in- 
itruction$  on  the  part  of  the  plaintiff,  and  the  defendant  failed 
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to  specify  the  particular  instructioDS  to  which  he  intended  to 
except  as  erroneous. 

Second.  The  instruction  is  not  erroneous,  but  lays  down 
the  law,  as  applicable  to  the  case  under  consideration  cor- 
rectly. Joel  V.  Morrison,  25  Eng.  Com.  Law  R.  511  ; 
Sieaih  v.  fVilsoriy  38  do.  249;  19  Wend.  343. 

III.  The  third  assignment  of  errors  cannot  be  sustained 
because — 

First  The  instruction  asked  was  erroneous,  and  had  a 
tendency  to  mislead  the  jury. 

Second.  The  third  instruction  given  on  the  part  of  the 
defendant  in  the  Court  below,  covered  the  whole  ground, 
and  lays  down  the  law  correctly,  if  this  case  is  to  be  con- 
sidered as  standing  on  the  same 'footing  as  if  Austin  and 
McCawley  had  been  employed  in  the  transaction  of  lawful 
business.  Bland  v.  The  People,  3  Scam.  366;  Hays  v. 
Borders,  I  Gilm.  46-66. 

IV.  The  fifth  assignment  is  embraced  in  the  first,  second, 
and  third. 

All  the  evidence  is  not  inserted  in  the  bill  of  exceptions, 
and  the  only  questions  that  can  arise  are  upon  the  instruc- 
tions and  the  demurrer  to  the  plea  of  Hberum  tenementum. 

V.  The  act  of  setting  out  the  fire  being  an  unlawful  act, 
Armstrong  is  responsible  as  a  joint  wrong  d^^er,  and  it  is  not 
necessary  that  the  relation  of  master  and  servant  should 
exist  in  order  to  charge  him.  Rev.  Stat.  179,  §  158  ;  fFhit-^ 
ney  v.  Turner,  1  Scam.  263. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  plaintiffs  by  their  declaration  claim  to 
recover  damages  for  the  destruction  of  certain  stacks  of 
grain  and  hay  by  reason  of  a  fire  set  out  in  the  neighbor- 
hood by  the  defendant.  The  second  plea  avers,  that  the 
land  on  which  the  stacks  were  standing  was  the  freehold  of 
the  defendant,  and  not  of  the  plaintiffs.  The  Court  sustain- 
ed  a  demurrer  to  the  plea,  and  that  decision  is  assigned  for 
error.    The  plea  is  no  answer  to  the  declaration.    The  dec- 
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laration  proceeds  not  on  the  ground  of  an  injmry  to  the  free- 
hold, but  for  an  injury  to  personal  property  standing  thereon. 
The  plaintiffs  may  well  have  been  the  otvners  of  the  person- 
alty, and  entitled  to  damages  for  its  destruction,  without 
having  any  interest  in  the  realty. 

The  Court  committed  no  error  either  in  giving  the  fourth 
instruction  asked  by  the  plaintiffs,  or  in  refusing  the  first 
instruction  asked  by  the  defendant.  If  the  fire  was  set  out 
by  McCawley  and  Austin  in  pursuance  of  the  directions  of 
the  defendant,  he  is  responsible  for  all  of  the  consequences 
resulting  from  it.  Nor  can  he  shift  the  responsibility  by 
showing  that  they  did  not  strictly  pursue  his  instructions. 
If  the  destruction  of  the  property  was  caused  by  his  direc*- 
tions,  he  must  compensate  the  injured  party.  If  the  master 
instructs  his  servant  to  do  an  illegal  act,  he  is  liable  for  the 
consequences,  although  the  servant  in  doing  the  act  does 
not  strictly  adhere  to  his  commands.  Even  when  the  act 
is  lawful,  he  is  .responsible  for  the  manner  of  its  perform- 
ance, if  done  in  the^course  of  his  employment,  and  not  in 
wilful  violation  of  his  instructions.  Johnson  v.  Barber^ 
{ante^  .426.) 

The  bill  of  excepti<ms  does  not  purport  to  contain  all  of 
the  evidence.  We  cannot^  tiierefore^  pass  on  the  propriety 
of  the  finding  ^f  the  jury,  or  the  decision  of  the  Court  re- 
fusing  to  grant  a  new  trial. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmtd. 
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Thb  County  of  La  Salle,  plaintiff  in  error,  v.  William 

SiMKONs,  defendant  in  error. 

« 

Error  to  La  SaUe* 

Where  payment  of  money  is  compelled  by  ondae  advantage  taken  of  the  situation 
of  the  party  paying,  and  it  is  against  equity  and  good  conscience  that  the  pay- 
ment should  be  retained,  the  money  so  paid  can  be  recovered  back  by  the 
party  paying  it. 

Thus,  where  County  Commission^  gave  notice  that  they  would  grant  a  certain 
Ferry  License  to  the  person  who  would  donate  the  largest  sum  to  the  County, 
and,  several  offers  being  made,  the  person  who  had  previously  kept  the  ferry, 
and  was  an  applicant  for  a  license  to  continue  the  same,  finally  offered  $500, 
which  offer  was  accepted  by  the  Commissioners  and  the  money  paid ;  Held, 
by  the  Court,  that,  inasmuch  as  the  law  in  force  at  the  time  of  this  transaction, 
authorized  County  Commissioners,  in  granting  a  ferry  license,  to  impoee  an 
annual  tax  not  exceeding  one  hundred  dollars,  they  had  no  right  to  annex  con- 
ditions or  impose  restrictions  not  prescribed  by  tbe  statute,  and  that  the  $500 
was  to  be  considered  a  compulsory  payment  wl^ich  could  be  recovered  back : 
Held,  aliOy  that  interest  can  be  recovered  on  a  compulsory  payment  thus  made. 

The  declarations  of  County  Commissioners  are  not  evidence  .against  the  County 
unless  made  while  officially  representing  the  County  and  engaged  in  the 
transaction  concerning  which  the  declarations  are  made. 

A  book  kept  in  the  Clerk's  office  of  the  County  Commissioners,  under  their  di* 
rection,  respecting  the  affairs  of  the  County,  though  not  a  public  record,  is  yet 
pfima  facie  evidence  against  the  County  of  the  facts  stated  therein. 

Debt,  in  the  La  Salle  Circuit  Courts  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error,  to  recover  back 
the  amount,  with  interest,  of  a  payment  alleged  to  have  been 
illegally  enforced  from  the  defendant  in  error  by  the  plaintiff 
in  error.  The  case  was  tried  by  the  Court  below  and  a 
judgment  rendered  for  the  plaintiff  below  for  $500  debt  and 
$292*60  damages. 

The  pleadings  and  evidence  are  set  forth  in  the  Opinion 
of  tbe  Court. 


10  613 
94a  ^525 
94a  ^527 

10  618 
96a  >6d4; 
97a  >686 


J.  C.  Champlin,  for  the  plaintiff  in  error. 

The  finding  in  this  case  cannot  be  sustained,  because — 
I.    The    finding  is  based  on  incompetent  testimony  in 
regard  to  the  payment  of  the  money  by  Simmons. 
!•    It  is  on  hearsay  testimony. 
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2.    It  is  oa  the  admission  of  a  book  in  evidence  that  is 
not  a  record,  nor  sm  admission  by  the  county,  nor  does  it 
possess  any  character  that  can  entitle  it  to  be  admitted  as 
evidence  in  the  cause.    Phil.  Ev.  Cowen  &  Hill's  Notes,  part 
1,  168,  n.  176;  ib.  180,  n.  182;  ib.  662. 

II.  But,  admitting  the  evidence  that  was  received  to  have 
been  sufficient  to  establish  the  facts  sought  to  be  established 
by  it,  the  whole  record  shows  those  facts  to  be  insufficient 
to  sustain  the  judgment.    Because — 

1.  Money  voluoiiirily  paid,  without  fraud,  and  without 
mistake,  the  payment  of  which  was  not  obtained  by  coercion, 
bad  faith,  or  undue  means,  nor  for  the  procurement  of  a  thing 
to  which  the  person  paying  had  a  right  without  the  payment 
of  the  money,  is  not  such  a  payment  as  can  be  recovered  back. 
I  V.  S.  Dig.  262,  §  646,  citing  1  N.  &  M.  46;  1  Wend. 
360 ;  13  S.  &  R.  268 ;  4  Mass.  48&;  1  Conn.  394 ;  7  Greenl. 
134 ;  2  Denio,  33,  and  eases  there  cited  in  counsels  brief, 
viz:  2  Phil.  Ev.  118;  »  Cowen,  674,  681 ;  1  Taunt.  144;  2 
East,  469 ;  2  Starkie's  R.  86 ;  9  Johns.  370 ;  Jacob's  Law 
Diet.,  Extortion;  2  Burr.  1012;  11  Mass.  368,  376. 

III.  The  defendant  is  estopped  to  deny  that  the  money 
was  paid  as  a  donation:  because  the  proof  of  the  payment 
and  every  part  of  that  proof  is  coupled  with  proof  that  it 
was  paid  and  received  as  a  donation. 

IV.  The  judgment  was  for  a  larger  amount  than  the  proof 

warranted^  assuming  the  proofs  to  be  competent.    Vide  R. 
L.  294 

T.  Z.  Dickey  and  E.  S.  Lehndj  for  the  defendants  in  er- 
ror, presented  the  following  points  and  authorities.  The 
exceptions  to  the  competency  of  evidence  in  the  bill  of 
exceptions  are  too  general,  do  not  appear  to  have  been  taken 
in  apt  time  or  manner,  and  cannot  be  made  available  here. 
Clay  V.  Boyerj  {ante^  606 ;)  fFaldo  v.iRt/5^e//,  6 Missouri,  387. 

The  payment,  sought  to  be  recovered  back  herein,  was 
made  in  furtherance  of  a  transaction  forbidden  by  the  Stat- 
ute passed  for  the  protection  of  ferry  keepers  against  extor- 
tion by  County  Commissioners.    Gale's  Stat.  302,  §§  !>  2 and 
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14.  In  transactions  prohibited  by  a  statute  passed  to  protect 
one  set  of  men  from  another — ^the  one  teing  liable  from  their 
situation  to  be  oppressed  or  imposed  upon  by  the  other — the 
parties  are  held  not  to  be  in  pari  cteUciOy  and  the  injured 
party  may  recover.  Browning  v.  Morris j  Cowp.  790 ;  - 
Jacques  v.  Withy  etaLj  1  H.  Black.  65;  Williams  y>  Head-' 
Ijfj  8  East,  378 ;  Ferguson  v.  Sutpken,  3  Gilm.  647  ;  Headly 
V.  Danny  6  B.  Monroe,  145 ;  Wheaton  v.  Hubbard^  20  Johns.  ;. 
1  Story's  Eq.  Jur.  299,  §§  300,  302. 

This  payment  was  not  voluntary,.  Igit  eoerced  by  undue 
advantage  taken  of  Simmons'  situation,  and  in  such  cases 
money  may  be  recovered  back.  1  U.  S.  Dig.  292,  §  647 ;. 
Cazenove  v.  Cutler,  4  Mete.  246 ;  Note  in  2  Esp.  Rep.  648, 
in  Marriott  v.  Hampton ;  — —  v.  Pigot,  cited  in  Cart-^ 
Wright  V.  Rowley y  2  Esp.  B.  723 ;  Shaw  v.  Woodcock,  14  Eng. 
'  C.  L.  R.  14;  Dew  v.  Parsons^  4  do.  R.  640;  Clinton 
V.  Strong,  9  Johns.  370 ;  Ripley  v.  CHbson,  9  Johns.  201 ; 
Boston  Sc  S.  Olass  Co.  v.  City  of  Boston,  4  Mete.  181 ;. 
Morgan  v.  Palmer,  9  Eng.  Com.  L.  R.  729. 

The  Court  will  distinguish  between  immoral  or  criminal 
contracts  and  such  as  are  merely  illegal  and  void — ^being 
against  public  policy  or  prohibited  by  statute.  Mount  4* 
Wardell  v.  Wait,  7  Johns.  434,^  and  Ch.  J.  Kent's  Opinion 
in  Fischer  v.  Yates,  11  Johns.  28. 

Interest  is  allowable  by  American  decisions  where  money 
is  fraudulently  or  wrongfully  obtained — though  there  is  no 
express  agreement  to  pay. 

The  Opinion  of  the  Court  was  delivered  by 

T&EAT,  C.  J.  This  was  an  action  of  debt  brought  by 
William  Simmons  against  the  County  of  La  Salle.  The 
declaration  was  for  money  had  and  received ;  the  plea  nil 
debet.  The  cause  was  heard  by  the  Court.  It  was  proved 
by  the  plaintiff  that,  in  the  year  1^37,  the  County  Commis- 
sioners of  La  Salle  county  gave  notice  that  they  would  grant 
a  license  for  a  ferry  across  the  Illinois  river,  at  the  town  of 
Ottawa,  to  the  person  that  would  donate  the  largest  sum  of 
money  to  the  county ;  that  up  to  that  time,  the  plaintiff  had 


516  OTTAWA. 


The  Countj  of  La  Sall»>fr.  Simmons. 


kept  the  ferry,  and  was  an  applicant  for  a  license  to  continue 
the  same ;  that  on  the  day  the  license  was  granted,  several 
offers  were  made  for  the  franchise,  when  the  plaintiff  finally 
bid  the  sum  of  five  hundred  dollars.  Several  witnesses  tes** 
tified  that  they  had  heard  the  successors  in  office  of  the 
Commissioners  who  granted  the  license,  declare  that  the 
plaintiff  had  paid  the  $500  to  the  county ;  and  another  wit« 
ness  testified  that  he  had  heard  one  or  more  of  the  Commis* 
sioners  who  granted  the  license,  make  a  similar  declaration. 
The  plaintiff  then  produced  in  evidence  a  book,  which  the  . 
County  Clerk  swore  was  a  book  belonging  to  his  office,  in 
which  the  accounts  of  the  treasurer  were  kept ;  and  in  which 
book,  the  treasurer  was  charged,  under  date  of  July,  1837^ 
with  the  receipt  of  $500  from  William  Simmons  as  a  donation 
to  the  county.  The  defendant  objected  to  the  introduction 
of  all  of  the  evidence,  and  excepted  to  the  decision  of  the 
Court  admitting  it  On  this  state  of  case,  the  Court 
rendered  a  judgment  for  the  plaintiff  for  $500  debt,  and 
$292*50  damages — the  amount  of  interest.  The  County 
sued  out  a  writ  of  error. 

The  declarations  of  the  Commissioners,  respecting  the 
payment  of  the  money,  were  not  competent  evidence  against 
the  County.  They  were  not  made  by  them  while  officially 
representing  the  County  in  this  transaction.  The  declara- 
tions of  an  agent,  while  engaged  in  the  business  of  his 
principal,  respecting  a  particular  matter  then  depending, 
are  a  part  of  the  res  gestsB  of  the  transaction,  and  binding  on 
the  principal ;  but  those  made  out  of  the  course  of  the  agency; 
when  the  agent  is  not  acting  for  the  principal  in  the  partidular 
transaction  concerning  which  they  are  made,  are  mere  hear- 
say, and  not  admissible  in  evidence  against  the  principal. 
1  Greenleaf 's  Ev.  §§  113-14 ;  Story  on  Agency,  §§  134-^6. 

But  the  reception  of  this  evidence  did  not  prejudice  the 
defendant,  for  the  payment  of  the  money  was  proved  by 
other  evidence  to  which  there  was  no  just  objection.  The 
book  belonging  to  the  Clerk's  office  was  not  strictly  admis- 
sible as  a  public  record,  because  there  was  no  law  requiring 
such  a  book  to  be  kept.    It  was  no  doubt  kept  by  the  direc- 
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tioaof  the  Commissioners  for  the  double  purpose  of  exhibiting 
the  true  state  of  the  fiscal  concerns  of  the  county,  and  op- 
erating aa  a  check  upon  the  treasurer.  It  was  admissible 
because  it  contained  memoranda  made  under  the  view  and 
direction  of  the  Commissioners  respecting  the  affairs  of  the 
County,  and  of  this  particular  transaction  ;  and  the  entry  in 
question  furnished  prima  facie  evidence  of  the  receipt  of  the 
money,  subject,  of  course,  to  explanation  on  the  part  of  the 
County. 

The  principal  question  in  the  case  is,  whether  the  money 
thus  obtained  by  the  County  can  be  recovered  back  by  the 
plaintiff.  If  the  payment  is  to  be  considered  as  voluntarily 
made,  it  is  very  clear  that  he  cannot  recover  back  the  money ; 
but  if  it  is  to  be  regarded  in  the  light  of  a  compulsory  pay- 
ment, it  is  equally  clear  that  he  is  entitled  to  recover.  The 
laws  in  force  when  this  transaction  took  place  authorize  the 
County  Commissioners  to  grant  licenses  for  ferries,  when- 
ever considered  necessary  by  them,  and  to  impose  an  annual 
tax  on  each  ferry  not  exceeding  one  hundred  dollars.  Rev. 
Stat.  1833,  page  302.  The  law  vested  them  with  a  sound 
discretion  as  to  whether  a  ferry  should  be  established,  and 
as  to  whom  the  license  should  be  granted  unless  the  owner 
of  the  shores  of  the  stream  claimed  the  license;  but  it  gave 
them  no  discretion  as  to  the  sum  to  be  paid  for  the  franchise 
further  than  to  fix  the  amount  of  the  annual  assessment.  It 
was  their  duty,  however,  to  establish  a  ferry  whenever  the 
convenience  of  the  public  demanded  it,  for  the  law  gave  "to 
the  owners  of  ferries  the  exclusive  privilege  of  ferriage 
for  hire.  If  they  decided  that  the  public  interests  would  be 
promoted  by  establishing  a  ferry,  they  had  then  only  to  de- 
termine to  whom  the  license  should  be  issued,  and  what  as- 
sessment should  annually  be  made  on  the  ferry.  They  had 
no  right  to  annex  conditions  or  impose  restrictions  not  pre- 
scribed by  the  statute.  In  this  case,  they  decided  to  estab- 
lish the  ferry,  but  chose  only  to  grant  the  license  to  the 
person  that  would  pay  the  largest  amount  of  money  for  the 
franchise  in  addition  to  the  tax  which  they  might  legally 
impose.    In  other  words,  the  privilege  of  ferriage  was  put 
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up  at  public  auction  to  the  highest  bidder.  The  law  con- 
fered  no  such  power  on  the  Commissioners.  In  the  granting 
of  lioenses,  they  were  bound  to  keep  within  the  provisions 
of  the  statute  conferring  the  power,  and  regulating  its  ex- 
ercise. 

What  was  the  condition  of  the  plaintiff,  and  what  effect 
did  this  unauthorized  arrangement  of  the  Commissioners 
have  upon  him  ?  He  had  been  keeping  the  ferry,  and  was 
anxious  to  secure  a  continuance  of  the  privilege ;  but  instead 
of  being  permitted  to  have  it  by  complying  with  the  re- 
quisitions of  the  statute,  and  submitting  to  pay  the  highest 
tax  which  could  be  assessed  on  the  franchise,  he  was  com- 
pelled by  the  force  of  circumstances,  over  which  he  had  no 
control,  to  advance  a  large  sum  of  money  in  order  to  obtain 
the  license.  The  illegal  conduct  of  the  Commissioners  put 
the  plaintiff  in  their  power ;  and  taking  advantage  of  his 
peculiar  situation,  they  obtained  money  from  him  to  which 
the  County  had  not  the  shadow  of  right.  The  money  was 
unlawfully  and  wrongfully  obtained,  and  cannot  in  equity 
and  good  conscience  be  retained  by  the  County.  The  fact 
that  the  Commissioners  chose  to  call  it  a  donation  does  not 
change  the  real  character  of  the  transaction.  It  was  merely 
a  device  to  obtain  money  which  the  County  had  not  the 
slightest  right  to  demand.  The  money  was  exacted  from 
the  plaintiff  under  circumstances  that  strip  the  transaction 
of  all  the  features  of  a  voluntary  payment.  It  was  in  law 
and  fact  a  compulsory  payment,  as  much  so  as  the  pay- 
ment of  usurious  interest,  which  the  lender  exacts  from  the 

« 

borrower;  qt  the  payment  of  illegal  charges,  which  an  of- 
ficer demands  as  the  condition  of  the  performonce  of  official 
services. 

A  reference  to  a  few  authorities  will  show  clearly  that  the 
decision  of  the  Circuit  Court  was  correct.  In  Irving  v.  fFtU 
son  J  4  D.  &  East,  486,  where  a  revenue  officer  seized  goods 
as  forfeited,  which  were  not  liable  to  seizure,  and  took 
money  of  the  owner  to  release  them,  the  owner  was  allowed 
to  recover  it  back  on  the  ground  that  the  payment  was  com- 
pulsory, the  owner  being  in  the  power  of  the  officer.     In 
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Ripiey  v.  Galston^  9  Johnson  201,  where  the  Coltector  re- 
fused to  give  a  vessel  a  clearance  unless  the  owner  would 
pay  tonnage  duty,  which  was  not  properly  chargeable,  and 
the  owner  paid  the  money,  the  Court  sustained  an  action  to 
recover  it  back.  In  Cazenove  v.  Cutler^  4  Mete.  246, 
where  the  mortgagee  of  land,  who  was  in  possession  for  con« 
dition  broken,  required  the  mortgagor  to  pay  more  than  was 
legally  due  in  order  to  redeem,  and  it  was  paid  to  avoid  a 
foreclosure,  the  Court  held  that  the  payment  was  compulsory, 
and  might  be  recovered  back.  In  Morgan  v.  Palmer^  2 
Bam.  &  Cress.  729,  where  the  Mayor  demanded  fees  for 
renewing  a  license,  to  which  he  was  not  entitled,  the  Court 
held  that  the  paymtsnt  was  not  voluntary,  and  that  the  money 
could  be  reclaimed.  Payment  of  taxes  to  a  Collector,  who 
has  a  warrant  for  their  collection,  is  to  be  regarded  as  a 
compulsory  payment,  and  if  the  taxes  were  assessed  without 
•authority,  they  may  be  recovered  back  in  an  action  for  money 
had  and  received.  Olass  Co*  v.  Boston^  4  Mete.  181.  Money 
paid  to  obtain  the  possession  of  property  illegally  withheld 
from  the  owner,  may  be  recovered  back  on  the  ground  that 
the  payment  was  compulsory.  7  Barn.  &  Cress.  73,  Shaw 
T.  Woodcock.  And  money  paid  to  liberate  a  raft  of  lumber, 
<letained  in  order  ^o  exact  illegal  tolls,  was  held  to  be  a  com- 
pulsory payment.  Chase  v.  Dunnall^  7  Greenl.  134.  See 
also  the  cases  of  Astley  v.  Reynolds^  2  Strange,  ^15,  and 
Clinton  v.  Strongs  9  Johns.  370. 

It  cannot,  with  any  degree  of  propriety,  be  said  that  the 
parties  were  in  pari  delicto^  and  therefore  that  the  plaintiff 
is  not  entitled  to  recover.  There  was  a  great  inequality 
of  condition  between  the  parties.  The  plaintiff  was  in  the 
power  of  the  Commissioners,  and  compelled  from  the  neces- 
sity of  the  case  to  advance  the  money  in  order  to  obtain  the 
license.  He  was  not  parliceps  criminisy  because  acting 
under  constraint  and  not  from  choice.  Jacques  v.  Wiihey^ 
1  H.  Black.  66;  Browning  v.  Morris^  2  Cowp.  790;  Wil- 
Hams  V.  Headlyj  8  East,  378;  Jacques  v.  OolighUy^  2  W. 
Black.  1073 ;  Mount  v.  TFaite^  7  Johns.  434 ;  1  Story's  £q. 
§  300  et  seq. ;  Ferguson  v.  Suiphen,  3  Gilm.  647. 
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The  question  is  made  whether  interest  is  recoverable. 
The  money  was  wrongfully  obtained  from  the  plaintiff  in  the 
first  instance,  and  as  a  matter  of  course  afterwards  illegally 
withheld  from  him.  In  such  case,  the  law  is  well  settled  in 
this  country,  however  it  may  be  in  Great  Britain,  that  interest 
may  be  recovered.  The  plaintiff  was  deprived  of  the  use 
of  his  money  without  his  fault,  and  he  ought  to  receive 
compensation  by  the  allowance  of  interest  in  the  way  of 
dam^es.  Where  a  defendant  fraudulently  obtained  or 
wrongfully  detained  the  money  of  the  plaintiff,  he  is  charge- 
able with  interest  from  the  time  of  his  so  obtaining  or  detain- 
ing the  same.  fVood  v.  Bobbins,  1 1  Mass.  604.  Interest 
is  recoverable  against  a  man,  who  receives  the  property  of 
another,  and  holds  it  against  his  consent.  Ccmmonwealth  v. 
Crevor^  3  Binney,  121.  Also  on  money  received  for  property 
wrongfully  converted.  Chaney  v.  Yeates,  1  New  Hamp. 
151.  And  against  a  person  intrusted  with  the  collection  of 
money,  who  converts  it  to  his  own  use,  from  the  time  it 
ought  to  have  been  paid  over.  People  v.  Gashericy  9  Johns. 
71.  Where  money  is  obtained  by  fraud  or  deceit,  and  the 
party  injured  waives  the  tort  and  brings  his  action  on  the 
implied  promise  to  restore  it,  interest  may  be  allowed  as 
damages.  Setteck  v.  French^  1  Conm  32}  Savage,  C.  J.,  in 
""Reid  V.  BensseUmr,  3  Cowen,  393. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  cfjfimud. 
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{oARD  OF  Trustees  or  the  Illinois  and  Michigan    aga  gal 
Canal,  appellants,  v*  Daniel  Lynch,  appellee.  ^  <»[ 
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L.  entered  into  a  contract  with  the  Canal  Trustees  to  perform  certain  work, 
which  contract  contained  a  stipulation  that  the  chief  engineer  should  deter- 
mine the  amount  of  the  several  kinds  of  work  contracted  to  he  done,  and 
•  decide  any  question  which  could  or  might  arise  relating  to  the  execution  of 
the  contract  by  L.,  and  that  his  estimate  and  decision  should^e  final  and  ' 
conclusive.  The  contract  having  been  afterwards  relinquished  by  mutual 
consent,  and  payment  made  to  L.  according  to  the  estimates  of  the  engineer, 
L.  then  brought  his  action  to  recover  additional  payment  on  the  ground  that 
there  was  an  error  in  the  estimates,  and  an  understanding  between  the  par- 
ties at  the  time  the  contract  was  relinquished  dnd  settlement  made,  that  the 
work  should  be  subsequently  re-measured,  and  payment  made  for  any  ex- 
cess which  might  be  ascertained :  Hdd^  that  the  Court  which  tried  the  case 
should  have  set  aside  the  verdict  found  by  the  jury  for  L.  because  he  wholly 
failed  to  prove  such  agreement  for  a  re-measurement  of  the  work.  Htidy 
further,  that  it  was  not  competent  for  L.  in  this  action  to  show  a  mistake  in 
the  eitioiitea  of  tha  en^ln39r,  without  first  showin;;^  ^^  agreement  at  the  time 
of  settlement  to  re-measure  the  work  and  rectify  mistakes. 

In  an  action  for  work  brought  on  a  contract  containing  a  stipulation  like  that 
above  mentioned,  neither  party  can  impeach  the  estimate  of  the  person  by 
whose  decision  they  have  agi^eed  to  be  governed,  except  for  fraud,  or  offer 
other  evidence  of  the  amount  of  work  done;  bat  in  case  of  an  unreasonable 
refusal  to  cause  the  work  t»  !>«  estimated  by  the  person  agreed  jftpon,  the 
contractor  can  resort  to  other  evidence. 

• 

Assumpsit,  in  the  Cook  County  Court,  brought  by  the  ap- 
pellee against  the  appellants  For  work  done  upon  the  Illinois 
and  Michigan  Canal,  heard  before  the  Hon.  Hugh  T.  Dickey 
and  a  jury  at  the  October  term  1848.  The  jury  found  a 
verdict  for  the  appellee  for  $1014-96.  The  appellant  moved 
for  a  new  trial,  which  motion  was  overruled  and  a  bill  of 
exceptions  taken.  The  evidence,  so  far  as  it  relates  to  the 
questions  decided,  is  stated  in  the  Opinion  of  the  Court. 

•V.  H.  iPurplCf  for  the  appellants. 

/.  A*.  Jlrnoldf  for  the  appellee.    ' 

B.  FT.  Tracy,  concluded  for  the  appellants. 
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The  abstracts  of  their  arguments  furnished  by  counsel, 
relate  chiefly  to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict.  The  authorities  quoted  by  them,  on  the  ques- 
tions of  law  presented,  are  referred  to  in  the  Opinion  of  the 
Court. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  This  was  an  action  of  assumpsit  brought 
by  Lynch,  a  contractor  on  the  Illinois  and  Michigan  Canal, 
to  recover  for  work  done  upon  sections  twenty  one  and 
twenty  two  of  said  Canal.  The  declaration  contains  the  com- 
mon counts  for  work  and  labor,  materials  furnished,  and  the 
money  counts.  Plea  non-assumpsit*  Jury  trial,  and  verdict 
of  one  thousand  and  sixteen  dollars  and  seventy  six  cents  for 
plaintiff  below.  The  defendants  entered  a  motion  for  a  new 
trial,  and  excepted  to  the  decision  of  the  Court  overruling 
the  same,  whereupon  judgment  was  entered  for  the  amount 
of  the  verdict.  All  the  evidence  in  the  cause  is  brought 
before  us  by  bill  of  exceptions,  and  the  errors  assigned 
question  the  correctness  of  the  decisions  of  the  Court  in 
admitting  certain  evidence,  in  overruling  the  motion  for  a 
new  trial,  and  in  gitil^g  and  refusing  instructions. 

Tho  evidence  shows,^  that  all  the  work  done  by  Lynch  was 
performed  under  a  contract  containing  the  following  stipula- 
tion. <<It  is  mutually  agreed,  that  the  said  works  during 
their  progress,  shall  be  subject  to  the  examination  and  in- 
spection of  the  Board  of  Trustees  or  their  agents,  and  to  pre- 
vent all  disputes  or  misunderstandings,  it  is  mutually  agreed 
that  the  chief  engineer  shall  determine  the  amount  or  quan- 
tity of  the  several  kinds  of  work  herein  contracted  to  be  done, 
and  decide  every  question  which  can  or  may  arise  relating  to 
the  execution  of  this  contract  on  the  part  of  the  said  con- 
tractor, and  his  estimate  shall  be  final  and  conclusive,"  and 
also  further  stipulations,  that  payments  should  be  ipade  from 
time  to  time  during  the  progress  of  the  work  at  intervals  of 
not  jsxceeding  three  months,  which  payments  should  not  be 
less  than  seventy  per  cent,  of  the  amount  certified  by  the 
chief  engineer  to  be  then  due,    and  that   whenever   the 


JUNE  TERM  1849.  623 


Canal  Trustees  v.  Lynch. 


contract  in  the  opinion  of  the  chief  engineer  should  be  cdm- 
pletely  performed,  he  should  certify  the  same  together  with 
his  estimate,  and  the  Board  of  Trustees  should,  within  sixty 
days  after  notice  thereof,  pay  the  amount  ^ue  according  to 
the  contract.  It  will  be  unnecessary  to  refer  to  other  pro- 
visions of  the  contract  in  the  decision  of  this  cause. 

Prior  to  the  commencement  of  the  suit  by  Lynch,  the  con- 
tracts for  the  work  had1)een  relinquished  by  mutual  consent, 
and  Lynch  had  been  paid  in  full  for  his  woik  including  the 
retained  per-centage  according  to  the  estimates  of  the  Chief 
Engineer,  but  he  sought  to  recover  in  this  action  upon  the 
ground,  that  there  were  mistakes  in  the  estimates  of  the 
work,  and  that  there  was  a  mutual  understanding  between 
the  parties  at  the  time  of  the  abandonment  of  the  contracts, 
that  the  work  was  subsequently  to  be  re-measured,  and 
payment  to  be  made  for  any  excess  of  work  that  should  be 
ascertained  upon  such  re-measurement. 

To  sustain  his  action,  the  plaintiff  first  called  as  a  witness 
William  Gooding,  who  was  chief  engineer  upon  the  Canal 
during  the  time  plaintiff  was  engaged  upon  it,  and  who  tes- 
tified, in  substance,  that  all  the  work  performed  by  Lynch 
was  don^  under  certain  contracts,  which  are  set  out  at 
length  in  the  record,  and  have  been  before  referred  i(P^  that 
the  work  was  relinquished  by  Lynch,  with  the  consent  of  the 
chief  engineer,  with  the  understanding  that  Ijynch  was  to  be 
paid  the  retained  per-centage,  according  to  the  estimates  of 
the  work  previously  made;  that  Lynch  complained  at  the  time 
that  his  work  had  not  been  correctly  estimated,  and  was  in- 
formed by  witness  that  it  could  not  then  be  more  accurately 
measured,  for  the  reason  that  a  great  part  of  it  was  covered 
with  water,  but  if  Lynch  chose  to  defer  the  settlement  for  a 
short  time  till  the  water  could  be  drawn  off,  witness  would 
have  the  work  re-measured,  and  Lynch  would  then  be  paid 
for  every  yard  he  had  done ;  but  that  if  a  settlement  was 
then  made  and  the  retained  per-centage  paid,  it  must  be 
final;  that  Lynch  concluded  to  settle  upon  the  estimates 
made,  and  the  settlement  was  considered  final  by  the  wit- 
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ness ;  that  some  time  afterwards,  upon  application  of  Lynch, 
witness  directed  Mr.  Lake,  an  assistant  engineer,  to  re- 
measure  the  work  to  satisfy  both  himself  and  Lynch  that 
justice  had  been  done  him,  and  to  see  what  amount  of  work 
there  was  to  be  done  by  the  Trustees ;  and  that  he  did  not 
tell  Lynch  that  if,  upon  such  re-measurement,  his  work 
should  be  found  under-estimated,  he  should  be  paid.  Robert 
Stuart,  secretary  of  the  Board  of  Trustees,  was  next  called 
as  a  witness  by  Lynch,  and  testified  that,  as  acting  treasurer, 
he  paid  Lynch  upon  the  estimates  of  the  chief  engineer ; 
that  Lynch  settled  at  his  own  request,  saying  that  he  would 
receive  the  money  on  the  estimates  made  and  risk  it ;  that 
he,  Stuart,  paid  liim  the  money  including  the  retained  per- 
centage, which  he  would  not  and  could  not  have  done  within 
the  scope  of  his  authority,  except  upon  a  final  settlement. 

The  only  evidence  in  the  least  conflicting  with  that  of 
Gooding  and  Stuart,  is  that  of  Russell  E.  Heacock,  who  had 
formerly  been  an  engineer  upon  the  Canal,  and  who  stated 
that  he  was  present  sometime  after  the  contracts  had  been 
'  abandoned,  when  Gooding  wrote  a  letter  to  Lake,  the  resi- 
dent engineer  upon  sections  twenty  one  and  twenty  two,  di- 
recting him  to  re-measure  the  work ;  that  Gooding  stated, 
^Hhat  at  the  time  the  work  was  measured,  it  was  under 
water,  and  there  might  have  been  a  mistake.  He  thought 
it  was  over-esfimated.  Lynch  asked  a  re-measurement,  and 
said  that  he  had  told  Mr.  Gooding  at  the  time  the  contracts 
were  relinquislied,  that  he  wanted  a  re-measurement,  and 
that  Mr.  Gooding  agreed  it  should  be ;"  that  the  result  of 
the  conversation  was,  that  Mr.  Gooding  would  direct  Mr. 
Lake  to  make  a  new  measurement;  that  Gooding  after- 
wards wrote  to  Lake  to  make  a  re-measurement,  and  gave 
the  letter  to  Lynch  ;  that  Gooding  thouglit  the  re-measure- 
ment would  sliow  Lynch  over-estimated.  Lynch  thought 
otherwise,  and  for  the  purpose  of  ascertaining  or  settling  the 
matter,  as  witness  understood,  the  re-measurement  was 
ordered. 

The  foregoing  is  substantially  all  the  testimony  offered  by 
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the  plaintiff  ia  tiie  Cook  County  Court  to  show  that  there 
was  an  agreement  for  a  re-measurement  of  the  work,  at  the 
time  the  contracts  were  abandoned.  This  agreement  lies 
at  the  foundation  of  the  action ;  for  unless  there  was  such 
an  agreement,  it  is  admitted  on  all  sides  that  the  parties 
were  concluded  by  the  settlement  made  and  the  paying  over 
and  receiving  the  retained  per-centage.  It  would  not  be 
competent  for  the  plaintiff  to  show  in  this  action  a  mistake 
by  the  chief  engineer  in  his  estimate  of  the  quantity  of  work 
done,  without  first  showing  that  at  the  time  of  the  settle- 
ment an  agreement  for  a  re-measurement  or  to  rectify 
mistakes  in  the  former  estimates  was  made.  Without  ad- 
verting to  the  testimony  on  the  part  of  the  defence,  and  the 
explanations  subsequently  given  by  Gooding  as  to  the  rea- 
sons for  directing  Lake  to  make  a  re-measurement  of  tha 
work,  can  any  man  read  the  evidence  offered  by  the 
plaintiff  himself,  without  being  satisfied  at  once  that  he 
wholly  failed  to  prove  that  the  contracts  were  abandoned, 
and  the  payments  made  with  the  understanding  that  there 
was  to  be  a  re-measurement  of  the  work  ? 

So  far  from  proving  such  an  understanding  the  plaintiff's 
two  witnesses,  one  of  whom  made  the  settlement,  and  the 
other  paid  over  the  money,  both  state,  not  only  that  there 
was  not  such  understanding  or  agreement,  but  they  go  fur* 
ther,  and  show  that  such  could  not  have  been  the  understand- 
ing for  the  reason  that  the  final  certificates  are  never  made 
out  and  the  retained  per-centage  paid,  except  upon  a  final 
settlement* 

To  show  that  his  own  witnesses  are  mistaken  as  to  the 
understanding  when  the  contracts  were  abandoned,  the 
plaintiff  introduces  in  evidence  his  own  statements  made  at 
a  subsequent  time,  in  which  be  contended  to  Gooding  that 
he  had  promised  to  have  the  work  re-measured.  Gooding  at 
that  time  neither  admits  nor  denies  it,  but  to  satisfy  both  him- 
self and  Lynch,  and  to  ascertain  how  much  work  remained 
to  be  done,  directs  a  re-measurement,  being  of  opinion,  as  he 
says,  that  the  work  had  been  over-estimated.    Those  circum- 
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stances  as  against  the  positive  evidence  of  Gooding  and  Sta- 
art,  cannot  be  said  to  raise  even  a  doubt  as  to  wkct  was  the 
understanding  of  the  parties  at  the  time  of  settlement. 

Suppose  the  Trustees  of  the  Canal  were  plaintiffs  in  this 
suit,  seeking  to  recover  on  the  ground  that  the  work  of 
Lynch  had  been  over-estimated  and  he  overpaid,  which 
would  be  a  much  stronger  case  than  this,  because  the  de- 
clarations of  Lynch  would  then  h»  evidence  against  him, 
can  there  be  a  question  that  they  would  fail  upon  the  testi- 
mony of  the  three  witnesses,  Gooding,  Stuart  and  Heacock  ? 
If  not,  the  fact  that  Lynch  is  plaintiff  with  a  weaker  case, 
should  not  be  permitted  so  to  vary  the  rules  of  evidence  as 
to  permit  him  to  recover ;  and  although  we  feel  reluctant  to 
set  aside  a  verdict  where  a  jury  have  passed  upon  the  facts, 
and  the  Judge  presiding  at  the  trial  has  refused  to  interfere, 
yet  the  verdict  in  this  case  is  so  manifestly  and  palpably 
contrary  to  evidence,  that  the  rules  of  law  require  it  to  be 
set  aside. 

The  view  we  have  taken  of  the  case,  renders  it  unneces- 
sary to  examine  the  mass  of  confticting  evidence  contained 
in  the  record  relating  to  the  actual  amount  of  work  done  by 
Lynch ;  but  as  the  cause  will  have  to  be  remanded,  and  the 
questions  of  law  growing  out  of  the  provisions  of  the  con- 
tract herein  before  referred  to  may  again  arise,  it  will  be 
proper  to  put  a  construction  upon  these  provisions. 

The  contract  between  the  parties,  so  far  as  the  record 
shows,  was  voluntarily  and  fairly  entered  into..  Neither 
party  is  at  liberty  to  disregard  it,  nor  can  the  Court  make 
for  the  parties  a  contract  different  from  that  which  the  par- 
ties have  made  for  themselves.  By  the  terms  of  the  contract 
under  which  the  work  was  done,  the  determination  of  the 
chief  engineer  as  to  the  amount  or  quantity  of  work  done, 
is  made  final  and  conclusive.  In  an  action  for  work  done 
under  the  contract,  the  estimate  of  the  chief  engineer  fur- 
nishes the  only  evidence  of  the  amount  of  work  done,  and 
neither  party  is  permitted  to  show  such  estimate  to  be  erro- 
neous, or  to  impeach  it,  except  for  fraud.    If  the  Board  of 
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Trustees  should  unreasonably  refuse  to  cause  the  work 
to  be  estimated  by  their  chief  engineer^  the  contractor 
would  then  have  the  right  to  resort  to  other  evidence  to 
show  the  amount  of  work  done.  Hotham  v.  East  India  Co. 
1  T.  R.  639.  But  neither  party  can  resort  to  such  other 
evidence  while  the  other  observes  and  insists  upon  the  con- 
tract. Such  we  believe  to  be  the  law  of  this  case,  as  made 
by  the  parties  themselves,  and  as  established  by  the  cases 
of  Easton  v.  The  Pennsylvania  and  Ohio  Canal  Co,  13 
Ohio,  79,  and  Handel  v.  Cies.  and  Del.  Canal  Co.  1  Harr. 
233,  where  decisions  ape  made  upon  contracts  analogous  in 
principle  to  those  now  under  consideration. 

In  this  case,  therefore,  before  Lynch  can  be  permitted  to 
prove  that  the  chief  engineer's  estimate  of  his  work  is  er- 
roneous, he  must  first  show  said  estimate  to  be  fraudulent, 
or  that  the  chief  engineer  unreasonably  refused  to  make  a 
re-estimate,  after  an  agreement  between  the  parties  that  his 
former  estimates  should  not  be  final,  and  that  a  re-measure- 
ment should  be  made. 

The  judgment  of  the  Cook  County  Court  is  reversed  and 
the  cause  remanded  for  further  proceedings  in  accordance 
with  this  Opinion. 

Judgment  reversed. 
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Ilk      H*Jtfi 

I  24ajgr|    Thk  People  of  the  State  op  Illinois,  for  the  use  of  the 
8i>«tr       Common-School   Fund  of  Lake   County,   appellant,   t*. 
Elijah  M.  Haines  ei  a/.,  appellees. 

If  a  School  CommissioDer,  in  loaning  school  money  for  a  longer  period  than  one 
year  on  real  estate  security,  take  the  security  on  real  estate  to  which  tiie 
mortgagor  has  no  title,  and  the  Commissioner,  by  using  due  caution,  coold 
have  ascertained  this  fact  from  the  public  records,  or  any  other  accessible 
source  of  information,  he  haa  violated  the  law,  and  is  at  once  liable  on  his 
bond. 

In  a  suit  brought  on  his  bond  in  such  cases,  the  measure  of  damages  is,  not  mere- 
ly  the  interest  in  arrear  on  the  loan,  but  the  full  amount  of  the  loan,  virith  the 
interest  in  arrear. 

Debt,  in  the  Lake  Circuit  Court,  brought  by  the  appel- 
lant against  the  appellees,  on  the  official  bond  of  one  of 
the  defendants  below,  as  School  Commissioner,  for  loaning 
the  sum  of  fifty  dollars  of  the  school  money  for  five  years, 
without  taking  security  by  mortgage  on  unencumbered  real 
estate,  as  required  by  the  statute.  The  issues  were  tried 
by  the  Court,  and  found  for  the  plaintiff  below,  and  the 
Court  assessed  his  damages  at  fourteen  dollars,  the  amount 
of  the  interest  in  arrear  on  the  school  money  loaned*  The 
plaintiff  appealed.  The  facts  appear  in  the  Opinion  of  the 
Court. 

Cook  4*  Hoyt^  for  the  appellant. 

/.  tA^.  ^rnoldy  for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by 

Catoi^,  J.  This  suit  was  brought  upqn  the  official  bond 
of  the  School  Commissioner  of  Lake  county.  The  bond 
was  conditioned  that  the  Commissioner  should  faithfully  per- 
form all  the  duties  of  his  office,  according  to  the  laws  then 
or  which  might  thereafter  be  in  force  in  relation  thereto. 
One  breach  assigned  is,  that  the  Commissioner,  contrary 
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to  the  statute,  loaned  fifty  dollars  of  school  money  in  his 
hands,  to  one  Gavin,  for  a  term  of  five  years,  without  taking 
security  by  mortgage  on  unencumbered  real  estate,  but  on 
the  contrary  took  a  mortgage  of  Gavin  on  a  lot  in  which  he 
had  no  interest,  and  to  which  he  had  no  title  at  any  time. 
Another  breach  is  assigned,  that  he  loaned  fifty  fcllars  of 
school  money  to  Gavin  without  taking  security  as  is  re- 
quired by  Rev.  Stat.  ch.  98,  §  27 ;  by  reason  whereof,  &c. 
That  section  authorizes  the  School  Commissioners  to  loan 
certain  school  moneys,  and  provides  that  ^'for  all  loans  for 
more  than  one  year,  security  shall  be  given  by  mortgage  on 
real  estate,  unencumbered,  in  value  double  the  amount 
loaned,  with  a  condition  that  in  case  additional  security 
shall  at  any  time  be  required,  the  same  shall  be  given  to  the 
satisfaction  of  the  Commissioner  for  the  time  being.''  The 
trial  was  by  the  Court,  without  a  jury,  who  found  for  the 
plaintiffs,  and  assessed  their  damages  to  the  sum  of  fourteen 
<loIlars,  the  amount  of  interest  in  arrear.  The  plaintiffs 
bring  the  record  here,  and  complain  that  they  were  entitled 
to  recover  the  full  amount  Df  the  money  illegally  loaned, 
together  with  the  unpaid  interest. 

It  is  the  undoubted  duty  of  the  School  Commissioner, 
under  the  statute  referred  to,  when  he  loans  money  for  a 
longer  term  than  one  year,  to  secure  the  loan  by  a  mortgage 
on  real  estate,  which,  at  a  fair  and  reasonable  cash  value,  is 
of  double  the  amount  of  the  loan,  and  he  must  resort  to  all 
accessible  means  of  information,  to  satisfy  himself  that  the 
title  to  the  land  is  in  the  mortgagor,  and  is  unencumbered. 
If  the  public  records  show  such  a  title,  and  the  Commissioner 
has  no  notice  or  reason  to  believe  that  there  is  any  adverse 
or  outstanding  title  or  encumbrance,  the  nhe  ought  not  to  be 
adjudged  guilty  of  a  breach  of  his  official  duty,  if  unfor- 
tunately some  latent  claim  or  right  should  arise,  which  rea- 
sonable and  careful  vigilance  could  not  have  discovered, 
and  defeat  the  security  taken.  The  title  must  be  such  that 
a  prudent  and  careful  man  would  not  hesitate  to  invest  his 
own  money  upon  it,  at  a  full  price.  He  must  act  at  least  with 
as  much  care  and  circumspection  in  securing  this  school 
VOL.  V.  34 
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money  as  a  prudent  and  careful  man  would  exercise  in 
securing  his  own,  relying  alone  upon  the  title.  If  the  Com- 
missioner neglects  to  do  this,  then  the  loan  is  not  authorized 
by  law,  and  he  is,  in  legal  contemplation,  as  much  guilty  of 
violating  his  official  duty  as  if  he  had  appropriated  the 
money  to  his  own  private  purposes.  If  the  Commissioner 
acts  in  good  faith,  and  with  due  caution  and  circumspection, 
then  he  does  his  duty  and  incurs  no  responsibility ;  but  if  he 
loans  the  moi^y  either  in  bad  faith,  or  without  such  care 
and  circunfspection,  then  he  diverts  and  misapplies  it,  and 
is  responsible  at  once  for  the  full  amount  thus  misapplied. 
It  will  not  do  to  say  that  he  and  his  securities  should  only 
be  held  responsible  for  the  ultimate  losses  upon  such  illegal 
loans.  The  intention  #f  the  law  is,  and  so  it  is  expressly 
declared,  that  all  sums  loaned  for  a  longer  term  than  one 
year  shall  be  secured  by  mortgage  upon  real  estate,  of 
value  to  double  the  amount  of  the  loan.  The  Commission- 
er has  no  right  to  say  that  he  and  his  securities  will  become 
guarantors  for  this  loan  while  the  law  requires  security  on 
real  estate ;  he  has  no  right  to  violate  the  law,  and  then  s^y 
the  public  shall  be  content  with  personal  security.  If  he 
violates  the  law  in  loaning  the  money,  and  thus  incurs  lia- 
bility, he  cannot  postpone  that  liability  by  the  terms  of  that 
very  illegal  loan.  If  he  is  liable  at  all,  it  is  for  the  illegal 
loan,  and  necessarily  the  liability  acerues  as  soon  as  the  il- 
legal act  is  done. 

What  then  are  the  facts  of  this  case,  to  which  this  law  is 
to  be  applied  ?  This  loan  was  made  to  Gavin  in  palpable 
violation  of  his  official  duty.  It  was  for  a  longer  period 
than  one  year,  and  a  mortgage  was  taken  upon  a  lot  to 
which  the  mortgagor  never  had  the  sliadow  of  a  title^  which, 
if  the  School  Commissioner  did  not  know,  he  might  have 
known  with  the  least  attention;  and  all  this,  too^  when  Gavin 
was  notoriously  and  utterly  insolvent.  Here  is  a  gross  vio- 
lation of  official  duty,  and  the  Court  should  have  assessed 
the  plaintiffs*  damages  to  the  full  amount  of  the  loan,  to- 
gether with  the  interest  in  arrear.  As  the  case  must  go 
back  for  another  trial,  it  may  not  be  improper  to  remark. 
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that  the  issues  are  ^^ery  loosely  presented.  The  declara- 
tion is  probably  obnoxious  to  a  demurrer^  when  tested  by 
the  law  as  above  laid  down,  although  it  may  be  sufficient 
after  verdict;  and  the  plea  is  not  at  all  appropriate  to  such 
an  action  as  this,  while  the  notice  may  be  utterly  disre^ 
garded. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs 
pc^inst  the  appellees,  and  the  cause  remanded,  with.leave 
tu  bath  parties  t»  amend  their  pleadings. 

Judgment  reversed. 


Hamilton  D.  Ri9L£T,  appellant,  v.  Elisha  C.  Fellows, 

appellee. 

J^ppealjrom  Will* 

The  authority  of  an  attorney  to  receive  from  the  sheriff  money  collected  on  an 
execution  in  favor  of  his  client,  is  revoked  by  the  death  of  his  client  The 
sheriff  mfty  retain  such  money  till  demanded  by  the  personal  representative 
of  the  deceased,  and  an  order  of  the  Court  that  the  sheriff  pay  over  the  money 
to  the  deceased  party  or  his  attorney,  should  be  enjoined  on  the  application 
of  the  sheriff. 

Judicial  proceedings,  commenced  and  prosecuted  in- the  name  of  a  person  de- 
ceased, are  a  nullity,  and  would  constitute  no  bar  to  imother  proceeding,  in 
the  name  of  the  personal  representatives  of  the  deceased,  for  the  same  cause. 

ft 

Bill  in  Chancery,  for  an  injunction,  filed  in  the  Will  Cir- 
cuit Court  by  the  appellant  against  the  appellee,  and  heard 
at  the  October  term,  1848,  before  the  Hon.  Jesse  B.  Thomas. 
The  injunction  was  dissolved  by  the  Cirx^uit  Court  on  motion, 
and  the  bill  dismissed.  The  complainant  appealed.  The 
facts  appear  in  the  Opinion  of  the  Court. 

T.  L.  Dickey ^  ioit  the  appellant. 

B,  C,  Cooky  for  the  appellee. 

A  Court  will  dismiss  a  bill  on  motion,  where  it  is  manifest 
that  there  is  no  equity  in  the  bill. 
If  a  party  neglects  to  make  his  defence  at  law,  a  Court  of  * 


10    6S1 
SOa  648 


632  OTTAWA. 


Risley  v.  Fellows. 


Chancery  will  not  relieve  him.  Moore  v.  Ben/ley^  Bre.  61 ; 
Beaugenon  v.  Turcott^  ib.  126 ;  Greenup  v.  Brown,  ib. 
193;  Elston  v.  Blanchard,  2  Scam.  422;  •Srmsirong  v. 
Caldwell,  ib.  420;  Buckmaster  v.  Grundt/,  3  Gilm.  626; 
Shrams  v.  Camp,  3  Scam.  290. 

A  Court  of  Equity  will  not  undertake  to  question  the 
correctness  of  a  judgment  at  law  for  irregularity.  Crafts 
V.  HqU,  3  Scam.  132. 

Nor  will  Chancery  review  the  determination  of  Courts  of 
Law  in  relation  to  matters  properly  within  their  jurisdiction. 
Sampson  v.  Hart,  1  Johns.  Ch.  R.  91,  98 ;  Foster  v.  fFood, 
6  do.  87. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  At  the  May  term,  1843,  of  the  Will  Cir- 
cuit Court,  Patrick  Doyle  recovered  a  judgment  against 
Steele  &  Amer,  for  $113-96.  E.  C,  Fellows.  Esq.,  was  the 
plaintiff's  attorney.  An  execution  was  issued  on  the  judg- 
ment on  the  16th  of  May,  1843,  and  placed  in  the  hands  of 
H.  D.  Risley,  then  sheriff,  who  returned  it  in  August,  1846, 
satisfied  in  full.  He  settled  the  costs  of  the  suit,  and  paid 
to  Fellows  $26*00  on  account  of  the  judgment.  At  the  May 
term,  1848,  Fellows,  as  the  attorney  of  the  plaintiff,  moved 
the  Circuit  Court  for  a  judgment  against  Risley  for  the 
amount  collected  on  the  execution  and  not  paid  over.  Ris- 
ley filed  an  answer  to  the  application,  in  which  he  admitted 
the  balance  to  be  in  his  hands,  expressed  his  readiness  to 
pay  it  to  any  person  authorized  to  receive  it,  but  alleged  as 
a  reason  why  he  had  not  paid  it  to  Fellows,  and  why  he 
could  not  safely  pay  it,  that  Doyle  departed  this  life  in  the 
year  1844,  and  that  no  person  had  administered  on  his  es- 
tate. At  the  same  term,  the  Court  made  an  order  that 
Risley  forthwith  pay  to  the  plaintiff,  or  to  Fellows,  the  sum 
of  $109*64,  and  interest  at  the  rate  of  twenty  per  cent,  per 
annum,  from  the  return  of  the  execution.  Risley  then  filed 
a  bill  in  Chancery  against  Fellows  and  the  unknown  legal 
representatives  of  Doyle,  setting  forth  the  foregoing  state  of 
facts,  and  reiterating  the  allegations  in  his  answer,  and 
praying  that  the  judgment  against  him  might  npt  be  enforced. 
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On  this  bill,  he  obtained  an  injunction.  At  the  succeeding 
term,  the  Court,  on  the  appearance  of  Fellows,  sustained  a 
motion  to  dissolve  the  injunction  and  dismiss  the  bill.  From 
that  decision,  Risley  prosecuted  an  appeal  to  this  Court. 

As  the  case  is  here  presented,  the  allegations  of  the  bill 
must  be  considered  as  true.  Do  they  show  sufficient  cause 
for  the  interference  of  a  Court  of  Equity,  to  prevent  the  en- 
forcement of  the  judgment  against  the  sheriff?  The  answer 
must  be  in  the  affirmative.  The  proceeding  against  the 
sheriff  was  carried  on,  and  the  judgment  obtained,  in  the 
name  of  a  dead  man.  There  was,  in  fact,  no  plaintiff.  The 
proper  parties  were  not  before  the  Court,  so  as  to  vest  it 
with  jurisdiction.  The  proceeding  being  without  vitality, 
the  judgment  was  a  nullity.  It  would  constitute  no  bar  to 
another  proceeding  in  the  name  of  the  personal  representa- 
tive of  Doyle.  The  authority  of  Fellows  to  receive  pay- 
ment was  revoked  by  the  death  of  his  client ;  and  from  that 
time,  the  legal  right  to  the  money  was  vested  in  the  personal 
representative,  in  whose  name  alone  it  could  be  demanded, 
and  proceedings  instituted  for  its  recovery.  The  sheriff 
could  not  safely  do  otherwise  than  retain  the  tunds,  until 
demanded  by  the  personal  representative.  He  is  not  in  any 
default  till  such  demand  is  made.  The  demand  by  Fel- 
lows established  no  official  delinquency,  for  his^authority 
to  receive  the  money  being  at  an  end,  the  demand  was  nu- 
gatory. He  had  no  personal  interest  in  the  collection  of  the 
money,  for  all  claim  on  the  plaintiff  for  professional  service? 
in  the  case  was  fully  discharged  by  the  payment  made  him 
by  the  sheriff. 

The  cases  cited  by  the  counsel  for  the  appellee,  to  show 
that  this  defence  was  available  in  the  proceeding  at  Law, 
and  therefore  cannot  be  made  the  basis  of  a  suit  in  Equity, 
have  no  application.  There  was  no  vitality  in  that  pro- 
ceeding; the  decision  of  it  could  neither  conclude  the 
sheriff,  nor  the  representatives  of  Doyle. « 

The  decree  of  the  Circuit  Court  will  be  reversed  with 
costs,  and  the  cause  remanded  for  further  proceedings,  with 
leave  to  the  defendant  to  answer. 

Decree  reversed. 
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Benjamin   Smith  et  al.^  plaintiffs  in  error,  v,  Simmons 

Sackett  et  aLy  defendants  in  error. 

Error  to  Winnehago. 

"Where  land  is  bought  by  one  person,  with  the  money  of  another,  and  title  made 
to  the  former,  there  is  a  resulting  trust  in  favor  of  the  latter  and  his  heirs. 

L.  M.,  wishing  to  purchase  a  tract  of  land,  borrowed  in  1839  a  sum  of  money 
of  B.  8.,  and  used  it  to  purchase  the  land,  the  title  being  made  to  S.  S.  in 
trust  to  secure  the  loan,  and  S.  S.  giving  a  bond  to  L.  M.  and  £.  M.,  con- 
ditioned to  convey  them  the  land  on  re- payment  of  the  loan  with  interest  in 
two  years.  Before  the  two  years  had  elapsed  L.  M.  died,  leaving  an  infant, 
his  heir.  In  1846  S.  S.  sold  the  land,  and  it  was  again  sold,  but  all  the  pur- 
chasers were  chargeable  with  notice  of  the  interest  of  the  infant  The  infant 
then  filed  his  bill,  making  all  persons  interested  parties,  and  praying  for  an 
account,  and  to  r^eem,  and  that  the  land  might  be  mortgaged  or  sold  in 
order  to  raise  the  means  of  redeeming.  The  bill  stated  that  the  infant  had  no 
means  of  redeeming  but  through  this  property.  Hdd,  that  a  demurrer  to  the 
bill  was  improperly  sustained ;  that  the  Court  should  order  an  account  to  be 
taken  to  determine  the  amount  of  the  incumbrances,  and  that  the  money  be 
raised  by  a  sale  or  mortgage  of  the  premises,  or  in  such  other  appropriate 
way  as  may  be  most  for  the  interest  of  the  infant,  and  applied  to  the  extin- 
guishment of  the  encumbrances. 

In  a  case  of  this  character,  a  ttoder  is  not  necessary  before  filing  the  biU. 

The  jurisdiction  of  a  Court  of  Equity  to  order  the  sale  or  mortgage  of  either  the 
legal  or  equitable  estate  of  an  infant  whenever  his  interest  requires  it,  is  in- 
disputable. 

LachiM  is  not  imputable  to  an  infant. 

A  person  interested  in  the  subject  matter  of  a  suit  in  Equity,  refusing  to  join  with 
the  complainant,  may  be  made  a  defendant,  though  his  interest  is  with  the 
complainant 

Bill  in  Chancert,  in  the  Winnebago  Circuit  Court, 
filed  May,  1846,  by  Benjamin  Smith,  Margaret  Smith,  his 
wife,  and  Levi  Moulthrop,  plaintiffs  in  error,  against 
Simmons  Sackett,  Benjamin  Sackett,  Erastus  Moulthrop, 
Horace  Miller,  Gardiner  C.  Miller,  and.  Hiram  Waterman, 
defendants  in  error,  and  heard  at  the  October  special  term, 
1848,  before  the  Hon.  Jesse  B.  Thomas.  The  defendants  be- 
low demurred  to  the  bill:  the  demurrer  was  sustained,  and  the 
bill  dismissed.  The  complainants  below  sued  out  their  writ 
of  error. 

The  bill  stated  that  in  1839  Levi  Moulthrop,  now  deceas- 
ed, being  in' possession  of  a  tract  of  land'  on  which  he  had 
made  valuable  improvements,  and  desiring  to  purchase  the 
same  at  the  government  sales,  sent  Erastus  Moulthrop  to 
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Connecticut  to  negotiate  a  loan.  The  latter  proceeded  to 
Connecticut  and  made  arrangements  for  the  loan  ivith  Ben- 
jamin Sackett,  who  sent  his  brother,  Simmons  Sackett,  to 
attend  the  sales  and  take  the  legal  title  to  the  land  in  his 
own  name,  to  secure  the  payment  of  the  loan.  The  sum 
advanced  for  the  purchase  of  the  land,  was  $623*77  ;  but  in 
addition  to  this  sum,  the  Sacketts  were  to  be  reimbursed 
their  expenses.  The  land  was  bought,  the  title  taken  by 
Simmons  Sackett,  and  a  written  contract  thereupon  entered 
into  between  Simmons  Sackett,  of  the  one  part,  and  Levi 
and  Erastus  Moulthrop,  of  the  other  part,  by  which  the  lat- 
ter promised  to  pay  to  Benjamin  Sackett  $660*00  with 
interest  in  two  years,  and  to  Simmons  Sackett  $30-00  within 
the  same  time,  and  Simmons  Sackett  on  his  part  bound 
himself  to  convey  the  land  to  the  Moulthrops  on  payment 
of  these  sums.  Subsequently  Levi  .Moidthrop  married 
complainant  Margaret,  and  soon  afterwards  died,  leaving 
his  widow  pregnant  with  -  complainant  Levi,  to  whom  she 
afterwards  gave  birth,  he  being  the  sole  heir  of  Levi  Moul- 
throp, deceased.  The  bill  also  set  forth  various  n|gotia- 
tions  between  Mrs.  George,  the  mother  of  Complainant* 
Margaret,  acting  in  behalf  of  Margaret  and  her  infant  son, 
and  the  two  Sacketts,  which  it  is  not  necessary  to  state. 
The  bill  also  stated  that  the  infant  complainant,  Levi 
Moulthrop,  had  no  property  except  this  land,  out  of  which 
the  means  of  redeeming  this  land  could  be  raised.  The  bill 
prayed  for  a  decree  declaring  the  rights  of  the  complainants ; 
that  an  account  be  taken  of  the  money  chargeable  on  the 
land ;  that  a  reasonable  time  be  allowed  to  pay  it,  in  order 
to  redeem;  that  complainant  Margaret  be  authorized  to 
raise  the  sum  by  mortgaging  the  land,  selling  the  timber, 
or,  if  necessary,  by  selling  the  land ;  and  also  prayed  for 
general  relief. 

A  supplemental  bill  stated  a  conveyance  subsequent  to 
the  filing  of  the  original  bill,  by  S.  Sackett  to  Horace  Mil- 
ler, and  by  Horace  Miller  to  Gardiner  C.  Miller  and  Hiram 
Waterman,  and  made  these  persons  parties. 
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Burnapy  for  plaintiffs  in  error. 

I.  The  eomplainants  claim  that  the  original  transaction 
between  the  decedent/ Levi  Moulthrop,  and  the  Sacketts, 
was  one  of  loan  and  mortgage. 

II.  Levi  Moulthrop,  deceased,  had  a  resulting  trust  in  the 
land. 

1.  By  means  of  the  loan  from  Benjamia  Sackett,  the 
money  advanced  by  him  became  Moulthrop's,  before  it  was 
invested  in  the  land,  and  its  investment  created  a  resulting 
trust  in  the  land  in  his  favor,  subject  only  to  a  lien  for  the 
re-payment  of  the  money  and  interest,  by  tlie  arrangement  of 
the  parties.  Page  v.  Pagej  8  N.  H.  187.  Boyd  v.  McLean, 
IJ.  C.  R.  682,.  691,  694. 

2.  The  pre-emption  right,  improvements,  and  claims  of 
Moulthrop  upon  the  public  lands,  were  a  sufficient  considera- 
tion to  raise  a  resulting  trust.  Miller  v, Davidson,  3  Gilm.  626; 
Switzer  v.  SkUes,  ib.  632-33,  and  cases  there  cited ;  Lewin 
on  Trusts,  169.  The  payment  of  money  is  not  the  only  foun- 
dation for  a  resulting  trust.  Malir  v.  Malin,  1  Wend.  681. 
Courti  exercis|  great  liberality  in  favor  of  resulting  trusts, 
ib.  638. 

3.  The  claim  of  Moulthrop  to  the  lands  was  the  main 
object ;  the  foundation  of  the  whole  thing.  The  obtaining  of 
the  land  and  getting  the  government  title,  were  auxiliary  and 
accessory.  Principale  trahit  ad  8e  accessorium.  1  U.  S. 
Annual  Dig.  365.     Miller  v.  Davidson,  3  Gilm.  626,  627. 

4.  When  a  contract  of  mortgage  is  once  made,  any  subse- 
quent deed  or  assurance  by  the  mortgagor  tending  to  perfect 
the  title,  enures  under  the  mortgage,  and  not  absolutely. 
Even  a  fine  levied  has  that  effect.  Coote  on  Mortgage,  130, 
131, 132.  The  decedent  verbally  agreed  that  his  right  under 
the  pre-emption  laws  should  pass  to  Simmons  Sackett,  and 
his  claim  was  treated  in  the  same  way.  He  and  Simmons 
Sackett  went  to  the  land  sale  and  concurred  in  carrying  this 
agreement  into  effect.  This  was  the  only  mode  of  trans- 
ferring his  title  which  the  case  admitted  of,  and  for  the  pur- 
poses   of   thft  bill  must  be   considered   as   an   assurance 
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subordinate  ta  the  contract  of  mortgage.  The  pre-emption 
and  claim  merged  in  the  title  of  Simmons  Sackett.  Miller 
V.  Davidson^  3  Gilm.  518. 

III.  When  the  question  is  whether  mortgage  or  not,  the 
Courts  always  establish  the  mortgage  claim  as  being  most  just 
and  beneficial  in  its  operation,  unless  the  circumstances  of  the 
case  clearly  show  the  intention  of  the  parties  to  have  been 
otherwise.     Conway  v.  Alexander^  2  Peters'  Cond.  R,  479. 

IV.  Simmons  Sackett,  whether  considered  as  the  holder 
of  a  mortgage  interest,  or  of  land  subject  to  a  resulting  trust, 
could  not  be  allowed  to  deal  with  the  property  for  his  own 
benefit,  or  derive  any  profit  from  his  trust,  or  subject  the 
lands  to  any  new  charge,  to  impede  the  redemption.  Lewin 
on  Trusts,  288,  289,  29d.  1  Story's  Eq.  Jur.,  317,  318. 
Miller  V.  Davidson^  3  Gilm.  627. 

Horace  Miller,  Gardiner  C.  Miller,  and  Waterman,  having 
purchased  with  full  knowledge  of  the  case,  cannot  be  in  any 
better  predicament  than  Simmons  Sackett.  Possession  of 
complainants  was  notice  to  them.  Their  condition  is  even 
wors:e,  for  they  have,  or  at  least  Horace  Miller  has,  been 
most  active  in  bringing  about  the  fraudulent  transfer.  ^ 

V.  Horace  Miller,  Gardiner  C.  Miller  and  Waterman 
are  liable  to  account  for  the  rents  and  profits  which  they 
have  derived  from  the  land. 

VI.  If  the  defendants  contend  that  the  transaction  be- 
tween decedent  and  Simmons  Sackett  was  one  of  contract 
for  sale,  and  not  in  the  nature  of  a  mortgage,  the  complain- 
ants still  have  equity. 

Whether  the  purchaser  must  in  all  cases  pay  the  purchase 
money  under  a  contract  of  sale,  before  filing  a  bill  for  con- 
veyance, is  a  vexed  question,  about  which  the  decisions  have 
not  been  uniform.  It  must  doubtless  be  done,  unless  there 
be  special  circumstances  to  excuse  it.  Doyle  v.  Teas^  4 
Scam.  202,  upon  the  whole,  is  not  inconsistent  with  this 
position,  although  in  that  case  tender  should  have  been  made. 
A  fixed  rule  on  this  point  would  deprive  Courts  of  Equity  of 
some  of  their  most  beneficial  powers,  and  open  wide  the  door 
to  all  manner  of  fraudulent  contrivances  to  prevent  the  pur- 
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chaser  from  availing  himself  of  his  rights.  2  Story's  Eq.  Jur. 
46,  §  742. 

Equity,  in  case  of  contract  for  sale  and  conveyance  of 
lands,  regards  the  true  object  of  the  parties,  and  treats  them 
as  mutual  trustees ;  the  purchaser,  of  the  money,  and  the 
vendor,  of  the  land..  A  decree  for  a  specific  performance  is 
a  matter  of  course,  unless  there  has  been  gross  laches  on  the 
part  of  the  purchaser.  2  Story's  Eq.  Jur.  81,  §  771 ;  83,  §  776. 
and  note ;  85,  §  776. 

There  has  been  no  negligence  on  the  part  of  th#  complain- 
ants. They  did  not  lie  by,  to  speculate  on  events,  as  was 
the  conduct  of  the  complainant  in  Doyk  v.  Teas,  4  Scam. 
267  ;  but  they  kept  possession  of  the  property,  and  did  all  in 
their  power  to  raise  and  pay  the  money  due,  and  always 
manifested  an  intention  to  insist  on  their  claim.  The  heir 
of  the  decedent,  on  whom  the  equitable  fee  descended,  being 
an  infant  of  tender  years,  could  not  exercise  any  control  in 
the  matter. 

Marsh  and  Wight,  for  defendants  in  error. 

Although  the  bill  in  this  case  is  anomalous,  not  only  pre- 
senting a  case  not  usually  found  in  proceedings  in  Courts  of 
Equity,  but  insisting  upon  such  relief  as  no  Court  has  ever 
extended  to  any  party,  and  the  complainants'  counsel  has  not 
seen  fit  to  specify  in  what  category  it  belongs,  yet  the  de- 
fendants have  a  right  to  insist  that  it  shall  be  considered  and 
adjudged  by  some  known  and  settled  principles  which  Courts 
of  Equity  have  adopted. 

Whether,  therefore,  the  complainants  are  seeking  to  en- 
force a  specific  performance,  or  to  establish  a  resulting  trust, 
or  to  claim  the  benefits  of  the  relation  of  mortgagor  and 
mortgagee,  we  insist  that,  in  either  case,  they  have  not  shown 
themselves  entitled  to  the  relief  claimed. 

It  is  a  principle  well  defined  by  the  elementary  writers, 
and  enforced  by  all  Courts,  that  when  a  party  comes  into  a 
Court  of  Equity  to  claim  its  special  aid,  he  must  show  that 
he  is  in  a  condition  to  perform  his  own  part  of  the  contract, 
and  that  he  has  shown  himself  ready,  desirous,  prompt,  and 


JUNE  TERM  1849.  639 

Smith  et  al,  v,  Sack«tt  et  oL 

eager  to  perforin.  Courts  of  Equity  have  regard  to  time,  so 
far  as  it  respects  the  goofl  faith  and  diligence  of  the  parties.  2 
Story's  EJq.  Jur.  6-7,  §  776.  It  is  not  sufficient  alone  to  show 
the  adverse  party  in  default,  but  the  party  complaining  must 
show  that  he  is  not  liable  to  the  same  imputation,  or  in  other 
words,  the  complainant  must  come  into  Court  with  clean 
hands.  A  Court  of  Equity  will  only  compel  a  party  to  act 
where  it  is  his  duty  to  act  without  their  interference.  Doyie 
V.  Teas.  4  Scam.  266-6. 

But  whdiever  relief  the  proper  parties  might  under  other 
circumstance!  have  had,  or  might  even  now  have,  under  the 
contract  set  forth  in  the  bill,  we  insist  that  the  complainants 
have  entirely  misconceived  their  rights,  in  any  event.  Sack* 
ett  never  made  any  contract  at  all  with  Levi  Moulthrop. 
Whatever  contract  he  made  in  the  premises  he  made  with 
Levi  and  Erastus  Moulthrop;  and  if  any  rights  have  ac- 
crued to  any  person  and  now  exist  under  that  contract,  they 
enure  equally  and  jointly  \a  the  benefit  of  E.  Moulthrop ; 
and  he  should  be  complainant  here  instead  of  defendant. 

The  counsel  for  the  plaintiffs  has  introduced  a  large  num- 
ber of  authorities  to  demonstrate  the  incidents  of,  and  the 
principles  established  by,  Courts  of  Equity,  growing  out  of 
resulting  trusts. 

To  the  doctrine  established  by  these  cases,  we  make  no 
objection.  But  is  this  a  resulting  trust?  Has  it  any  of  the 
elements,  any  of  the  characteristics  of  a  resulting  trust?  A 
resulting  trust  is  where  one  man  purchases  land  or  property, 
in  his  own  name  (taking  the  legal  title)  with  the  money  or 
property  of  another,  furnished  for  that  purpose. 

In  such  cases  the  Courts  of  Equity,  in  view  of  the  stern 
rule  of  the  Statute  of  Frauds,  and  in  absence  of  other  than 
parol  evidence,  granted  relief,  and  established  the  doctrine 
of  resulting  trusts.  Botsford  v.  Burr^  2  J.  C.  R.  404 ; 
Steere  v.  Steer e.  1  do.  1.  *  ^ 

But  here  the  Court  is  called  upon  to  create  a  resulting 
trust,  where  no  money  or  other  consideration  was  ever  paid 
by  the  cestui  que  trust;  where  the  property  of  which  the 
trustee  acquired  the  title  by  his  own  money,  was  government 


I 


540  OTTAWA. 


Smith  et  al.  v.  Sackett  et  al. 


land  and  purchased  by  him  of  the  government,  at  public  land 
sale,  Moulthrop  having  no  interest,  and,  as  the  bill  shows, 
having  no  power  to  acquire  an  interest,  in  it ;  and  moreover, 
where  the  parties  themselves  have  by  their  written  contract, 
declared  whatever  there  is  of  a  trust  in  this  case. 

We  say,  then,  look  to  the  bond.  Whatever  rights  the 
parties  have  under  their  contract,  let  this  Court  enforce ;  the 
defendants  will  be  content. 

It  is  however  insisted,  on  the  part  of  the  defendants,  that 
not  only  from  the  terms  of  the  original  contraet,  but  from 
every  incident  of  the  subsequent  negotiations,  the  only  le 
gitimate  inference  is,  that  the  parties  then,  and  always,  have 
understood  their  contract  to  be  no  more  or  less  than  an 
agreement  to  sell. 

If  this  view  of  the  case  be  correct,  then  it  follows  that  the 
time  for  fulfilling  the  contract  having  so  long  since  expired, 
the  plaintiffs  having  slept  upon  their  rights,  and  been  guilty 
of  such  gross  negligence,  they  are  not  entitled  to  any  relef, 
and  much  less,  to  the  aid  of  this  Court  to  restore  to  them  their 
lost  rights,  whatever  they  may  have  been. 

A  Court  of  Equity  will  not  vary  the  terms  of  a  contract, 
or  the  intentions  of  the  parties,  so  as  to  give  one  party  the 
benefit  of  an  extension  in  point  of  time,  for  which  he  has  not 
stipulated ;  nor  to  restore  to  a  party  a  privilege  dependent 
upon  payment  of  money  at  a  stated  time,  where  that  privilege 
is  lost  by  failure  to  pay.  Robinson  v.  Cropsey,  2  Edw.  Ch. 
R.  146-8;  Doyle  v.  Teas^  4  Scam.  226. 

But  as  a  dernier  resort,  it  is  insisted  on  the  part  of  the 
complainant,  that  if  this  case  is  unlike  every  thing  else  known 
in  Equity  proceedings,  surely  it  bears  some  resemblance  to 
the  case  of  mortgagor  and  mortgagee ;  and  numerous  authori- 
ties have  been  cited,  not  only  to  show  that  the  contract  in 
this  case  was  a  mortgage,  but  that  the  complainant  can  have 
some  relief.  We  do  riot  dispute  the  doctrine  of  "once 
a  mortgage,  always  a  mortgage;"  nor  but  that  Courts  of 
Equity  have  gone  very  far,  to  give  to  contracts  the  effect  of 
a  mortgage,  even  where  the  parties  did  not  so  understand 
their  own  agreement ;  especially  where  great  injustice  would 
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Otherwise  result.  But  in  no  case  cited  does  it  appear, 
that  the  grantor  claimed  to  be  a  mortgagor  of  property  to 
which  he  neither  had  nor  could  have  any  title,  as  in  this  case. 

Those  cases  are  all  based  upon  the  making  of  an  ab- 
solute conveyance,  with  a  simultaneous  agreement,  on  the 
part  of  the  grantee,  to  re- convey  on  certain  conditions. 

But  even  in  such  cases,  it  is  not  every  agreement  to  re-sell 
that  the  Courts  will  determine  to  be  a  mortgage.  And 
wherever  it  is  manifest  that  the  parties  intended  to  make  a 
defeasible  sale,  and  not  a  mere  mortgage,  a  Court  of  Equity 
will  leave  the  parties  to  the  consequences  of  their  intentions. 
Robinson  v.  Cropsej/y  2  Edw.  Ch.  R.  146. 

But  suppose  the  relation  of  mortgagor  and  mortgagee  to 
exist,  wherein  have  the  complainants  shown  themselves 
entitled  to  the  relief  asked  for  ?  They  must  show  a  "prior 
tender  of  the  money,  and  a  refusal  to  accept  it,"  and  an  of- 
fer "in  express  terms,  to  pay  the  amount  due,  with  costs." 
Beekman  v.  Frosty  18  Johns.  659,  570. 

It  may  be  unfortunate  for  the  complainants  that  they  are 
poor,'  as  is  alleged  in  their  bill ;  but  poverty  is  not  a  good 
reason  why  this  Court^should  take  the  defendants'  property, 
and  place  it  beyond  their  reach,  for  the  special  benefit  of  the 
complainants.     Goldsmith  v.  Osborne^  1  Edw.  Ch.  R.  662. 

Nor  can  it  now  avail  the  plaintiffs  to  insist  upon  some 
other  relief,  if  they  have  asked  for  too  much,  or  asked  amiss. 
For  relief,  inconsistent  with  the  specific  relief  prayed  for,  will 
not  be  granted  under  the  general  prayer.  Beekman  v.  Frosty 
18  Johns.  562. 

In  further  illustration  of  the  questions  presented  in  this 
case,  vide  2  Johns.  Ch.  R.  405;  4  do.  75)  140;  5  do.  1  ;6 
Paige,  480 ;  2  Story's  Rep.  620. 

Burnapy  in  reply* 

The  Courts  on  a  bill  to  redeem,  always  give  a  day  for  the 
payment  of  the  money,  as  is  shown  by  the  rule  that  if  the 
day  fixed  for  payment  passes  without  payment,  it  is  equivalent 
to  a  foreclosure.  The  cases  quoted  by  the  counsel  for  the  de- 
fendant, show  the  giving  of  a  day  of  payment.     18  Johns.  561. 
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Beekman  v.  Frosty  18  Johns.  569,  570,  does  not  require  a 
previous  tender.  In  Goldsmiih  v.  Osborne^  1  Edw.  660,  ia 
which  the  Court  say  that  the  complainant's  poverty  cannot 
excuse  him  from  offering  to  pay  the  money  due  in  order  to 
have  relief,  the  Court  assign  as  a  reason,  that  he  can  sell  his 
equity  of  redemption,  without  the  interference  of  a  Court  of 
Chancery.  <  In  the  case  at  bar,  this  cannot  be  done,  because 
the  equitable  fee  has  descended  upon  an  infant;  and  we  ask 
the  Court  to  do  for  him,  what  an  adult  might  do  for  himself. 

The  Opinion  of  the  Court  was  delivered  by 
Caton,  J.  By  the  application  of  a  few  well  understood 
rules  of  Chancery  Law,  no  difiiculty  can  be  experienced  in 
.  determining  the  sufEciency  of  the  case  presented  by  the 
original  and  amended  bills.  If  this  were  to  be  considered 
purely  as  a  bill  to  redeem  from  an  equitable  mortgage,  as 
such,  it  would  be  manifestly  insufficient;  for  it  is,  under  ordi- 
nary circumstances,  essential  to  such  a  bill  that  it  contain 
an  offer,  clearly  expressed,  to  pay  the  redemption  money. 
18  Johns.  660,  570.  The  case  made  here,  however,  pre- 
sents itself  to  the  Court  upon  other  and  broader  grounds. 
This  is  an  application  to  the  Court,  on  behalf  of  an  infant, 
for  an  order  to  dispose  of  a  part  of  the  infant's  estate  for  the 
purpose  of  removing  an  incumbrance  upon  it ;  and  that  such 
estate  may  bring  its  full,  value  in  the  market,  or  may  be 
made  available  for  the  objects  proposed  without  a  sacrifice, 
it  becomes  necessary  that  the  Court  should  determine  the 
nature  and  extent  of  the  infant's  interest  in  the  premises. 
Notwithstanding  the  bill  is  voluminous,  all  that  is  really 
essential  to  a  full  understanding  of  the  equities  as  presented 
by  the  bill,  so  far  as  is  necessary  for  the  decision  of  the  case, 
can  be  stated  in  few  words. 

It  appears  that  in  1839,  Levi  Moulthrop  was  the  owner 
of  valuable  improvements  on  several  tracts  of  public  land, 
which  are  bow  the  premises  in  controversy,  which  he  was 
desirous  of  purchasing  of  the  government ;  and  in  order  to 
procure  the  necessary  funds  for  that  purpose,  he  sent  the  de- 
fendant Erastus  Moulthrop  to  Connecticut^  who  negotiated 
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a  loan  with  the  defendant  Benjamin  Sackett,  for  the  sum  of 
$630*00,  on  a  credit  of  two  years.    It  was  a  part  of  this  ar- 
rangement that  Simmons  Sackett  should  come  from  Ohio  to 
Illinois  to  see  to  the  investing  and  security  of  the  money, 
and  that  his  expenses  and  a  reasonable  compensation  for  his 
services  should  b6  considered  as  a  part  of  the  loan,  and  se-^ 
cured  upon  the  land.    In  pursuance  of  that  arrangement, 
the  land  was  purchased  by  Simmons  Sackett,  and  the  title 
taken  in  his  own  name  in  trust  for  the  purpose  of  securing 
the  loan,  and  he  executed  a  bond  to  Levi  and  Erastus  Moul- 
throp,  conditioned  for  the  conveyance  of  the  premises  to  them 
upon  the  payment  of  $630-00  with  interest  in  two  years. 
No  very  clear  reason  is  given  in  the  bill,  showing  why  the 
name  of  Erastus  was  put  in  the  bond  with  that  of  Levi,  and 
whether  the  averments  of  the  bill  are  sufficient  to  show  that 
the  whole  transaction  was  for  the  benefit  of  Levi,  it  is  not 
necessary  now  to  determine.    Within  a  year  after  this,  Levi 
Mouithrop  died,  leaving  the  complainant  Margaret  his  widow, 
and  shortly  after  his  death  was  born  the  complainant  Levi 
Mouithrop,  who  is  his  only  heir  at  law.    The  bond  for  a 
deed  was  in  the  possession  of  Levi  Mouithrop  at  the  time  of 
his  death,  of  which  Erastus  soon  after  improperly  obtained 
the  possession,  and  afterwards  delivered  it  up  to  Benjamin 
Sackett.    A  long  history  of  negotiations  is  related  in  the  bill, 
which  took  place  between  the  friends  of  the  infant  and  the 
Sacketts  after  the  death  of  Levi  Mouithrop,  which  we  do  not 
deem  it  necessary  to  notice.    Horace  Miller,  in  1846,  pur- 
chased and  received  a  conveyance  of  the  lands  from  Sim- 
mons Sackett,  and  afterwards  conveyed   to   Gardiner   C. 
Miller  and  Hiram  Waterman,  all  of  whom  were  chargeable 
with  notice  of  the  infant's  interest.    The  statements  of  the 
bill  are  admitted  to  be  true  by  the  demurrer,  which  was  sus- 
tained by  the  Circuit  Court,  and  the  bill  dismissed. 

That  the  infant,  Levi  Mouithrop,  has  an  equitable  interest 
in  these  lands,  if  the  statements  of  this  bill  are  true,  does 
not  admit  of  controversy.  The  money  with  which  the  land 
was  purchased,  was  loaned  to  his  ancestor  by  Benjamin 
Sackett,  and  the  title  vested  in  Simmons  Sackett  to  secure 
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the  re-payment  of  the  loan.  The  money  of  Levi  Moulthrop 
purchased  the  land,  and  the  law  will  raise  a  resulting 
trust  in  his  favor.  So  far  as  the  rights  of  the  infant  in  the 
land  are  concerned,  this  case  is  identical  in  principle,  with 
those  of  Boyd  v-  McLean^  1  Johns.  Ch.  R.  682,  and  Page 
V.  PagCj  8  New  Hamp.  187.  Where  the  facts  are  admitted, 
as  they  are  in  this  case,  to  enter  upon  a  discussion,  or  to 
refer  further  to  authorities  to  prove  that  the  law  will  raise 
a  resulting  trust  in  favor  of  one  to  whom  the  loan  was  made, 
and  for  whom  the  land  was  purchased,  would  be  a  work  of 
supererogation.  If  it  were  important  to  determine  now  the 
exact  extent  of  the  complainant's  rights,  it  might  be  neceS'^ 
sary  to  refer  more  particularly  to  the  precise  statements  of 
the  bill.  For  the  present  purpose  it  is  sufficient  that  the 
infant  has  rights  there,  which  it  is  the  duty  of  the  Court  to 
protect.  That  these  lands  were  incumbered  for  the  re-pay- 
^  ment  of  the  money  advanced  to  procure  the  title  from  the 
government,  cannot  be  denied ;  but  when  that  is  paid, 
neither  the  Sacketts,  nor  the  Millers,  nor  Waterman,  have 
any  further  interest  in  the  land.  Nor,  as  the  case  stands 
now,  can  the  infant  be  charged  with  those  extraordinary 
expenses  that  have  been  incurred  in  the  course  of  the  va* 
rious  negotiations,  which  have  transpired  since  the  death  of 
his  father,  and  which  have  swelled  the  amount  now  claimed 
to  near  $1200*00.  Neither  the  mother  of  the  infant,  nor 
Mrs.  George,  nor  any  other  person,  had  a  right  so  to  inter- 
meddle with  the  infant's  interest  as  to  create  incumbrances 
upon  it.  No  guardian  seems  ever  to  have  been  appointed 
for  the  infant,  nor  would  a  guardian  have  been  allowed  to 
have  embarrassed  or  trifled, with  the  infant's  estate,  without 
the  express  order  of  the  Court.  The  Court  of  Equity  is  the 
general  guardian  of  all  infants  within  its  jurisdiction,  and  it 
is  one  of  its  most  sacred  duties  to  watch  with  a  vigilant  eye, 
and  see  that  their  rights  and  interests  are  not  trifled  away 
or  sacrificed,  and  that  they  are  not  made  the  prey  of  either 
their  own  kindred  or  strangers.  They  are  incapable  of  pro- 
tecting their  own  interests,  and  hence  cannot  be  guilty  of 
laches.    Davis  v.  Uarkness^  1  Gilm.  178. 
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Whether  the  complainant  Margaret,  after  she  attained 
her  majority,  further  incumbered  v^hatever  interest  she  has 
as  the  widow  of  Levi  Moulthrop,  deceased,  it  is  unnecessary 
for  us  now  to  inquire. 

The  jurisdiction  of  the  Court  of  Chancery  to  order  the 
sale  of  the  whole,  or  a  portion  of  the  estate  of  an  infant,  or 
to  order  it  to  be  incumbered  by  mortgage  whenever  the  in- 
terest of  the  infant  demands  it,  will  not  be  denied,  whether 
that  interest  be  of  a  legal  or  an  equitable  nature.  Such  is 
one  of  the  objects  of  this  suit,  and  it  Certainly  seems  that 
tbe  case  made  by  the  bill  shows  a  strong  necessity  for  the 
exercise  of  that  power.  Aa  I  have  already  shown,  .the  in- 
fant has  an  equitable  interest  in  this  land  of  considerable 
value,  for  the  properly  is  averred  to  be  worth  seme  three 
thousand  dollars.  The  interest  of  the  infant  manifestly  re- 
quires that  the  lien  Or  incumbrance  upon  the  estate  should 
be  discharged.  The  bill  shows  that  the  infant  has  no  prop- 
erty or  means  out  of  which  the  necessary  funds  can  be  raised 
to  discharge  this  incumbrance,  except  the  property  itself. 
The  very  statement  of  the  case  demonstrates  the  necessity 
of  the  interposition  of  the  Court.  But  before  the  Court  will 
order  a  sale  of  the  infant's  interest,  it  must  ascertain  that  he 
has  an  interest  there,  and  also  the  nature,  character  and  ex- 
tent of  that  interest.  This  is  necessary  for  the  double  pur- 
pose of  securing  the  Aili  value  of  the  portion  Fold,  and  to  see 
that  it  is  not  infringing  upon  the  rights  of  others.  Hence 
the  necessity  of  bringing  all  parties  who  appear  to  be  inter- 
ested either  legally  or  equitably  in  the  estate  before  the 
Court,  that  they  may  assert  and  defend  their  rights.  But  it 
is  objected  that  as  Erastus  Moulthrop's  interest  appears  to 
be  with  the  complainants  rather  than  against  them,  he  should 
have  been  joined  with  the  complainants  instead  of  being 
made  a  defendant.  But  this  is  not  so.  If  he  did  not  choose 
to  unite  with  the  complainants,  it  is  hardly  necessary  to  say 
that  it  was  the  proper  course  to  make  him  a  defendant.  He 
was  then  properly  befoie  the  Court,  and  bound  to  lock  after 
his  interests,  whatever  they  were.     All  parties  being  before 
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the  Court,  and  a  case  being  made  which  requires  its  inter- 
position in  order  to  protect  the  rights  of  the  infant,  in  the 
exercise  of  its  proper  jurisdiction  for  that  purpose,  it  must 
determine  what  was  the  nature  of  the  original  transaction.' 

This,  as  we  have  before  seen,  was  in  the  nature  of  a  mort- 
gage, or  security  for'a  loan  of  money,  and  as  a  necessary 
incident,  the  Court  must  determine  the  amount  of  the  in« 
cumbrance.     This,  too,  it  has  the  means  of  doing  properly, 
for  all  the  parties  are  before  it  who  will  be  interested  in 
taking  the  account.     This  is  indispensably  necessary,  also, 
in  order  to  enable  the  Court  to  determine  how  much  money 
shall  be  raised  out  of  the  infant's  estate.    When  this  is  done, 
the  Court  will,  as  a  matter  of  course,  direct  the  proper  ap- 
plication of  the  fund  thus  raised,  in  extinguishment  of  the 
lien.  Thus  will  the  Court,  having  properly  acquired  jurisdic- 
tion, not  only  of  the  subject  matter,  but  of  all  the  parties  inter- 
ested, do  complete  justice  between  all.     It  is  for  the  very 
purpose  of  thus  doing  ample  justice,  that  Courts  of  Equity 
require  all  parties  interested  to  be  brought  before  them. 
This  very  case  shows  the  propriety  of  tlie  rule,  that  when 
the  Court  once  acquires  jurisdiction  of  a  cause,  it  will  re- 
tain it  so  as  to  do  complete  justice  to  all  interested.     It 
would  be  unreasonable  and  vexatious  for  the  Court  now  to 
say,  that  it  will  ascertain  and  determine  the  rights  of  the 
parties,  and  will  order  the  necessary  funds  to  be  raised  to 
discharge  the  lien,  and  then  stop  short  without  directing  the 
proper  application  of  the  funds.     Should  the  Court,  with  all 
the  means  before  it  of  closing  the  whole  affair  at  once,  with 
justice  to  all,  refuse  to  settle  it  in  this  proceeding,  and  re- 
quire another  bill  to  be  Aled  after  the  complainants  are 
able  to  make  a  more  formal  offer  to  redeem  ?     Such  a  pro- 
ceeding would  be  equally  detrimental  to  both  parties,  and 
in  manifest  violation  of  one  of  the  plainest  rules  of  Equity. 
Of  what  benefit  could  it  be  to  the  defendants  to  be  brought 
in  to  defend  another  suit,  when  all  the  questions  in  contro- 
versy had  been  already  settled  in  this?     The  very  state- 
ment   of   the    proposition    shows    its    impropriety.      The 
misapprehension   consists  in  supposing   that  the   primary 
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object  of  the  bill  is  to  redeem.  That  is  not  so.  The  first 
and  great  object  of  the  bill  is  to  invoke  the  aid  of  the  Court 
to  raise  a  fund  out  of  the  infant's  estate  to  redeem  \K^ith,  in 
order  to  do  which  properly,  it  is  indispensable  to  settle 
the  rights  of  the  parties,  and  when  this  is  done,  it  follows  as 
an  incident,  that  the  fund  thus  raised  shall  be  applied,  and 
the  incumbrance  discharged. 

The  view  which  wi^  take  of  the  case,  shows  that  the  au- 
thorities referred  to,  proving  that  a  tender  must  be  made 
and  the  money  brought  into  Court,  when  it  is  called  upon 
to  enforce  a  specific  performsnce  of  an  agreement  for  the 
sale  of  land,  do  not  apply.  Were  the  incidental  although 
ultimate  object  to  be  accomplished,  the  specific  performance 
of  such  an  agreement,  instead  of  the  satisfaction  and  removal 
of  an  incumbrance,  justice  would  seem  to  require  the  appli- 
cation of  the  same  rule. 

Without  this,  there  would  be  a  wrong  without  a  remedy. 
We  should  be  loth  to  admit  that  the  power  of  the  Court  is 
inadequate  to  protect  the  rights  of  the  infant,  and  yet  such 
would  be  the  case  were  we  to  hold  that  the  Court  cannot 
grant  relief  in  this  case.  The  Court  must  do  for  the  infant, 
all  that  an  adult  could  do  for  himself,  without  imputing  to 
him  neglect  for  not  having  acted  when  he  was  incapable  of 
acting.  If  the  defendants  were  not  satisfied  with  the  pro- 
crastination, they  should  have  brought  the  infant  before  the 
Court,  and  asked  its  interference.  The  kind  of  relief  here 
indicated  is  asked  fo^  in  the  prayer  of  the  bill,  but  whether 
the  Court  will  order  the  money  to  be  raised  by  a  sale  or  a 
mortgage  of  the  estate,  or  in  some  other  appropriate  way, 
the  Court  will  determine  at  the  propep  time,  as  may  seem 
most  for  the  interest  of  the  infant.  We  have  no  doubt  but  a 
proper  case  for  relief  is  substantially  made  out  by  the  bill, 
and  that  the  demurrer  was  improperly  sustained. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  suit  remanded,  with  leave  to  the  defendants  to  witli- 
draw  their  demurrer  and  answer  to  the  merits  of  the  bill  as 
they  shall  be  advised. 

Decree  reversed. 
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Th5  Board  of  Trustses  of  the  Illinois  and  Michigan 
Canal,  appellants,  v.  Philo  A.  Haven  and  Orlando  H. 
Haven,  appellees. 

Apptal  from  Will. 


The  Act  of  Congress,  approved  March  30th,  1822^  authorising  the  State  of  Illi- 
nois to  survey  and  mark,  through  the  public  lands  of  the  United  States,  the 
route  of  the  Canal  connecting  the  Illinois  River  with  the  southern  bend  of 
Lake  Michigan,  and  reserving  forever  from  any  sale  to  be  made  by  the 
United  States,  and  vesting  in  said  State  for  a  Canal,  ninety  feet  on  each  side 
of  said  Canal,  does  not  apply  to  the  sixteenth  sections.  These  sections  were 
not  public  lands  at  the  passage  of  this  Act,  having  been  gpranted  to  the  State 
for  the  use  of  schools  under  the  Congressional  Ordinance  of  April  18th,  1818, 
and  the  Ordinance  adopted  by  the  Convention,  August  26th,  1818,  accepting 
the  propositions  of  Congress. 

In  a  grant  by  the  United  States,  of  land  bordering  on  a  stream  not  navigable,  it 
appeared  by  the  minutes  in  the  Surveyor's  Office  that  the  stream  was  mean- 
dered, but  there  was  no  marked  line  upon  the  plat  by  which  the  grant  was 
made,  limiting  the  grant  to  the  margin  of  the  stream :  BM^  that  the  grantee 
took  to  the  centre  thread  of  the  stream.  A  meandered  line  run  for  the  pur- 
pose of  determining  the  quantity  of  land  in  the  fraction  is  not  a  boundary. 

The  grantee  of  land  bordering  on  a  stream  not  navigable  takes  to  the  centre  of 
the  stream  unless  there  is  an  express  reservation  confining  him  to  the  margin, 
and  is  entitled  to  recover  damages  against  a  party  who,  to  his  injury,  diverts 
the  water  passing  over  his  land  from  its  natural  channel. 


This  case  was  submitted  to  the  Circuit  Court  of  Will 
county,  at  the  October  term,  1848,  the  Hon.  Jesse  B. 
Thomas  presiding,  upon  an  agreed  statement  of  facts.  The 
appellees,  who  were  the  plaintiffs  below,  claimed  damages  of 
the  appellants,  defendants  below,  for  injury  to  their  mill,  re- 
sulting from  a  diversion  by  said  defendants  of  the  water  of  the 
Des  PJaines  River,  from  the  mill  of  said  plaintiffs.  The  Cir- 
cuit Court  decided,  upon  the  agreed  case  submitted  to  it, 
that  the  plaintiffs  were  entitled  to  damages,  the  amount  to 
be  determined  in  the  manner  pointed  out  in  said  agreement. 
Each  party  to  the  agreement  stipulated  for  the  right  of  ap* 
peal,  and  the  defendants  below  appealed  from  the  decision 
of  the  Circuit  Court.  The  agreed  case  is  set  forth  in  the 
Opinion  of  the  Court. 


JUNE  TERM  1849.  559 

Canal  Trustees  v.  Haven. 

E.  W,  Tracey  for  the  appellants,  contended  that  the  con- 
dition of  the  grant  of  Canal  lands  by  Act  of  Congress  of 
1822,  was  subject  to  the  control  of  the  General  Government. 
The  Act  of  1827  was  an  extension  of  the  time  of  compliance 
with  the  conditions  of  the  grant,  and  was  a  waiver  of  the 
condition  of  the  Act  of  1822.  The  old  grant  stood  unre- 
pealed, and  by  the  second  grant  became  absolute.  2  U.  S. 
Dig.  472,  §  38. 

The  plaintiffs  below  purchased  with  full  knowledge  of 
these  Acts,  and  at  their  own  peril.  Thfcy  cannot  now  come 
in  and  resuscitate  an  obligation  fully  discharged,  and  a  con- 
dition fully  waived.  The  grant  itself  is  no  longer  voidable 
by  the  United  States  or  by  the  State.  The  State  held  in 
trust  and  could  not  sell  in  contravention  of  that  trust. 

It  is  contended  by  the  appellees  that  there  being  no  ex- 
press reservation,  the  rights  of  the  grantee  extend  to  the 
thread  of  the  stream.  It  does  not  follow,  as  a  matter  of  course 
that  every  purchase  upon  a  stream  extends  to  the  centre 
of  the  stream.  The  question  is  to  be  determined  on  a  con- 
struction of  the  grant.  Land  does  not  pass  as  appurtenant 
to  land.  All  maps,  plats,  &c.  are  to  be  taken  in  connection 
with  the  grant  to  aid  in  its  construction. 

The  counsel  cited  2  Smith's  Leading  Cases,  193,  and  read 
and  commented  upon  the  principles  there  laid  down.  He 
also  cited  ChUes  v.  Starr,  4  HilFs  (N.  Y.)  R.  369,  in  which 
the  authorities  are  fully  quoted;  also  Hardin,  269. 

He  also  contended  that,  by  the  grant  and  plats  of  record, 
the  plaintiffs  were  shut  off  by  the  meanders  of  the  stream 
from  asserting  their  claims,  and  quoted  and  commented 
upon  the  case  of  Middleion  v.  Pritchardy  3  Scam«  510.  If 
meanderings  are  laid  down  upon  the  plat,  the  plat  furnishes 
evidences  to  aid  in  the  construction  of  the  grant. 

/.  M.   Wilson  and  /.  H.  Collins^  for  the  appellees. 

The  plaintiffs,  being  owners  of  the  land  on  both  sides  of 
the  Des  Plaines  River,  own  the  bed  of  the  river  and  the  ex- 
clusive right  to  use  the  water  in  the  stream  as  it  is  accus- 
tomed to  run  in  its  natural  channeL 
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Grants  of  land  upon  streams  above  tide  water  carry  to  the 
grantee  the  exclusive  right  to  the  centre  of  the  stream. 
Neither  the  State  nor  an  individual  has  a  right  to  divert  the 
stream.  It  would  require  an  express  exception  in  the  grant, 
or  immemorial  usage,  to  limit  the  title  of  the  owner  to  the 
edge  of  the  river.    3  Kent's  Com.  427. 

If  the  same  person  be  owner  of  the  land  on  both  sides  of 
the  river  he  owns  the  whole  river  to  the  extent  of  the  length 
of  his  lands  upon  it.  lb.  428.  This  doctrine  is  sustained  by 
all  the  authorities  in  England  and  America,  and  ably  illus- 
trated in  the  following  cases.  Ex  parte  Jennings,  6  Cowen, 
527  and  note ;  People  v.  Platty  17  Johns.  209 ;  Hooker  v. 
CummingSy20  do.  90;  The  People  v.  Canal  Jippraisersj  13 
Wend.  371  j  Commissioners  Canal  Fund  v.  Kemps/uzUj  26  do. 
404. 

The  fact  that  the  stream  is  meandered  does  not  alter  the 
rule  of  law  as  above  laid  down.  This  identical  question  was 
decided  in  the  Supreme  Court  of  Ohio  in  the  case  of  Goort 
V.  Chambersy  Ohio  Cond.  R.  643.  In  the  case  of  Middleton 
V.  Pritchardy  3  Scam.  510,  the  Supreme  Court  of  this  State 
have  decided  this  question,  and  reversed  the  decision  of  the 
Circuit  Court  upon  the  express  ground  that  it  refused  to  in- 
struct the  jury  that,  in  the  case  of  land  upon  a  stream  mean- 
dered, the  owner  of  the  land  owned  to  the  centre  of  the  stream ; 
and  the  Court  say  (p.  522)  <Hhe  meandering  is  for  the  purpose 
of  ascertaining  the  quantity  of  the  land,  and  cannot  control.  It 
is  sold  more  or  less." 

The  defence  is,  that  by  Act  of  Congress,  March  30th,  1822, 
ninety  feet  on  each  side  of  the  Canal  was  granted  to  the  State 
of  Illinois,  under  whom  defendants  claim.  This  position  can 
only  affect  the  lots  on  the  west  side  of  the  river. 

The  answer  is,  the  Act  became  inoperative  and  the 
title  revested  in  the  United  States,  upon  the  failure  of  the 
State  to  perform  the  conditions  annexed  to  the  grant.  No 
entry  is  necessary  to  revest,  on  failure  to  perform  condition 
subsequent,  unless  there  is  an  actual  possession.  No  entry 
is  necessary  by  the  General  Government  in  order  to  re- 
possess itself  of  land   which  reverts,  by  the  terms  of  the 
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grant,  upon  the  failure  of  the  grantee  to  perform  a  condition. 
Kennedy  v.  McCartney^  4  Pdrter  (Ala.)  141 ;  3  U.  S.  Dig. 
309. 

But  the  government  did  enter  by  her  agents  and  survey 
the  same,  and  in  1835  sold  a  portion,  ivithout  reservation, 
under  a  proclamation  of  the  President. 

The  Act  of  March  2d,  1827,  grants  alternate  sections,  in- 
cluding same  land  in  part.  None  of  the  conditions  in  the  for- 
mer Act  having  been  complied  with,  the  Act  of  1827  does  not 
recognize  the  existence  of  the  former  Act.  It  is  not  amenda- 
tory to  it,  and  does  not  extend  the  time  for  completing  the 
Canal  under  the  Act  of  1822,  but  limits  a  time  for  the  comple- 
tion of  a  Canal  independent  of  that  Act. 

But  the  land  was  granted  to  the  State  for  the  use  of 
schools  by  the  Ordinance  of  1818  (Rev.  Stat.  p.  27,  §  1)  and 
cannot  be  affected  by  a  subsequent  grant  of  the  same  lands, 
even  admitting  the  Act  of  1822  to  be  in  force. 

This  grant  was  for  a  valuable  consideration,  as  our  Supreme 
Court  decided  in  the  case  of  Bradley  v.  Ca^e,  3  Scam.  686, 

JV*.  H.  Purple^  for  the  appellants,  in  conclusion,  contended 
that  the  maps  referred  to  in  the  agreed  statement  show  th« 
surveys  to  have  been  made  by  the  Government  in  1822  along 
the  borders  of  the  stream.  There  is  no  difSculty  about  the 
law  on  this  subject;  the  only  question  is  one  of  construction, 
as  to  whether  the  grant  is  to  the  stream  by  its  meanderings, 
or  to  the  middle  thread.  The  view  we  contend  for  is  not 
in  conflict  with  the  case  of  Middleicn  v.  Pritchard^  3  Scam. 
510.  The  Court  there  say  that  there  was  nothing  to  show  the 
meanderings  :  here  we  have  a  plat  to  show  them,  and  beyond 
these,  the  grantee  cannot  go. 

The  State  has  divided  the  school  section  into  lots  and 
sold  them  by  the  plat  and  not  otherwise. 

In  regard  to  the  condition  in  the  Act  of  Congress  of  1822, 
as  matter  of  mere  law  it  may  be  true  that  the  Government, 
being  a  sovereignty,  need  not  enter  for  condition  broken  ;  but 
in  this  case  Congress,  by  its  Act  of  1827,  designed,  not  to 
repeal  its  original  grant,  but  to  carry  out  its  original  intention 
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The  counsel  also  referred  to  several  Acts  of  the  Legisla- 
ture passed  prior  to  the  original  sale  of  the  lots  in  question 
by  the  State,  and  giving  the  power  to  the  Canal  Commis- 
sioners to  take  and  use  water,  &c.  from  the  land  of  the  State, 
and  contended  that  the  rights  of  subsequent  purchasers  from 
the  State  were  to  be  construed  with  reference  to  these  Acts. 

The  Opinion  of  the  Court  was  delivered  by 

TauaiBiJitL,  J.  This  case  comes  before  us  on  appeal  from 
the  decision  of  the  Circuit  Court  upon  the  following  agree- 
ment : 

^'The  plaintiffs  and  defendants  in  this  cause  agree  upontlie 
following  statement  of  facts  to  be  submitted  to  the  Court 
for  its  decision  thereon : 

The  plat  hereunto  annexed.  No.  1,  is  a  plat  of  sec- 
tion sixteen,  in  totvnship  thirty  five  north,  of  range  ten  east 
of  the  third  principal  meridian,  and  also  thfi  plat  of  section 
nine,  in  the  same  township,  being  true  plats  of  said  sections 
as  returned  by  the  Surveyor  General  of  the  United  States, 
and  deposited  in  the  Land  Office  of  Chicago,  on  which  said 
plat  is  represented  the  Des  Plaines  River,  as  it  runs  through 
said  sections  ;  and  it  is  admitted  that  said  Des  Plaines  River 
is  meanierei  throu^ch  the  entire  len^^th  of  said  sections,  as 
appears  by  the  minutes  of  said  survey,  in  the  said  Surveyor's 
Office,  a  copy  of  which  minutes  is  also  attached,  marked. 

2,  and  delineated  on  said  maps. 

It  is  also  admitted  that  said  section  sixteen  is  one  of  the 
sections  granted  by  Congress  to  the  State  of  Illinois,  for  the 
use  of  the  inhabitants  of  the  township  in  which  the  same  is 
situated  for  the  use  of  schools,. and  accepted  by  an  Ordi- 
nance of  the  26th  August,  1818,  accepting  certain  proposi- 
tions made  by  Congress^  April  18,  1818. 

It  is  also  admitted  that  the  plat  hereto  annexed,  marked 

3,  is  a  true  copy  of  the  plat  of  said  section  sixteen,  as  duly 
laid  out  and  sub-divided,  and  certified  and  acknowleged,  and 
recorded  according  to  law,  and  as  set  forth  on  said  plat ; 
and  a  plat  of  said  River  and  Canal  with  the  dams,  basins, 
and  locks,  as  made  and  constructed  from  Lockport,  four  and 
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a  half  miles  above  the  said  plaintiffs,  to  and  below  the  said 
plaintiffs'  mills,  is  hereto  annexed,  marked  No.  4. 

It  is  also  admitted  that  at  a  sale  of  lots  in  said  section  six- 
teen, in  October  IS34,  by  and^  under]  the  authority  of  the 
State,  in  pursuance  of  the  statute  in  such  case  made  and 
provided,  John  H.  Kinzie  purchased  lots  one  and  two,  in 
block  fifty  seven,  and  that  Patents  issued  to  John  H.  Kin- 
zie for  the  same  in  1836,  conveying  title  in  fee  simple,  as  by 
law  directed,  and  that  said  John  H.  Kinzie  conveyed  to 
Martin  H.  Demmond  and  John  M.  Wilson  his  title  as  above 
stated,  and  that  Martin  H.  Demmond  and  John  M.  Wilson 
subsequently  conveyed  the  same  to  the  plaintiffs  herein. 
Lots  one  and  four,  in  block  fifty  six,  were  sold  at  the  sale  of 
said  section  sixteen  in  1834,  were  afterwards  purchased  by 

the  plaintiffs  for  taxes,  and  a  deed  bearing  date, obtained 

of  the  sheriff,  and  they  have  until  this  time  remained  in  un- 
disputed possession  of  said  lots,  except  so  much  of  them  as 
has  been  appropriated  by  the  Canal. 

It  is  admitted  that  the  Illinois  and  Michigan  Canal  was 
commenced  in  1836,  and  that  portions  of  the  Canal  through 
said  sections  were  put  under  contract  in  1838,  and  the 
guard  lock  on  section  nine  near  the  dam  across  said  River, 
first  above  said  section  sixteen,  was  commenced  in  1840,  by 
digging  the  pit  in  the  spring  and  a  part  of  the  stone  laid  in 
the  fall.  The  stone  for  the  same  was  quarried  and  dressed 
during  the  spring  and  summer  of  the  same  year.  The  stone 
for  the  said  dam  on  section  nine  (which  is  a  cement  and  cut- 
stone  dam,)  was  commenced  being  quarried  and  cut  the 
same  season,  and  the  dam  was  commenced  the  following 
season,  in  the  spring,  and  finished  in  the  fall  of  18-}1.  The 
contracts  for  building  said  dam  and  locks  were  made  in  1839, 
and  it  was  generally  understood  as  early  as  1839,  that  said 
lock  and  dam  were  to  be  built. 

It  is  agreed  that  in  the  spring  of  1839,  the  plaintiffs  com- 
menced building  a  mill  on  said  lot  one  in  block  fifty  s«ven; 
on  section  sixteen,  and  also  a  dam  cross  the  Des  Plaines 
River,  connecting  said  lot  one  in  block  fifty  seven  on  the 
east  bank  of  said  River  with  the  division  line  between  lots 
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one  and  four  in  block  fifty  six,  on  the  west  bank  of  said 
River,  and  completed  said  dam  and  saw  mill  so  as  to  use  the 
same  in  the  following  October  or  November.  Soon  there- 
after, the  Commissioners  of  the  Illinois  and  Michigan  Canal, 
in  constructing  said  Canal,  removed  the  west  end  of  said 
dam  so  that  it  became  connected  with  the  east  bank  of  tl  e 
Canal,  which  bank  encroached  upon  tlie  natural  chanr.cl 
of  the  river  about  ten  feet. 

The  head  and  fall  at  said  plaintiffs'  dam,  used  by  them  in 
propelling  their  machinery,  is  six  feet,  leaving  a  fall  on  said 
lots  one  and  t>vo  in  block  fifty  seven  of  about  six  inches 
more.  In  the  year  1842,  the  plaintlfls  also  built  a  grist  mill 
on  said  lot  two  in  block  fifty  seven,  also  added  to  the  saw 
mill  a  lath  mill,  in  1843,  and  built  a  dwelling  house  on  said 
lot  one  in  block  fifty  seven,  in  1846,  and  also  a  machine 
shop  on  said  lot  one  in  block  fifty  seven,  in  1847.  Said  mills 
and  buildings  have  been  used  by  the  plaintiffs  for  the  use 
and  purposes  for  which  they  were  built,  frcm  the  time  they 
were  built  as  aforesaid  till  the  20th  day  of  April,  1848;  the 
water  in  said  River  being  at  times  insufiScient  for  all  said 
machinery.  On  the  20th  of  April,  1848,  the  defendants  di- 
verted, or  caused  to  be  diverted  into  the  Canal  for  the  use 
of  said  Canal  from  the  natural  channel  of  th€  River,  the 
whole  or  principal  part  of  the  waters  of  said  River,  by  turn- 
ing the  same  from  the  basin  made  in  said  River  by  means  of 
the  dam  on  section  nine,  being  a  Canal  section,  and  about 
half  a  mile  above  the  dam  of  said  plaintiffs,  so  that  the  plain- 
tiffs are  wholly  deprived  of  the  use  of  the  water  at  their  said 
mills,  and  have  not  since  been  able  to  run  their  machinery. 
From  th«  time  of  putting  this  portion  of  the  Canal  under 
contract  in  1838,  and  up  to  the  year  1843  there  had  been 
no  change  in  the  original  plan  of  supplying  the  Canal  with 
water  from  Lake  Michigan  by  the  deep  cut  as  originally 
oontemplated,  and  all  contracts  let  previous  to  1843,  and  all 
the  arrangements  of  said  Canal  were  made  notoriously  upon 
the  plan  aforesaid,  and  with  a  view  to  supply  the  Canal  from 
Lake  Michigan. 

It  is  also  admitted  that  the  Des  Plaines  River  is  not  navi- 
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g:ible  ill  fact,  although  a  portion  of  it  is  declared  to  be  so  by 
Actof  the  Legislature. 

The  work  upon  the  Canal  commenced  being  suspended  in 
18  il,  and  was  entirely  suspended  from  1842  to  1845. 

The  question  of  law  arising  from  this  state  of  facts  is, 

whether  the  plaintiffs  are  entitled  to  compensation  for  the 

injury  and  damages  they  have  sustained  in  consequence  of 

the  diversion  of  the  water  of  the  Des  Plaines  River  aforesaid, 

into  the  Canal  as  aforesaid. 

And  it  is  stipulated  and  agreed,  that  whichever  way  the 
Judge  decides  said  question,  either  party  may  have  thirty 
days  from  and  after  notice  of  said  decision  to  take  an  appeal 
;  therefrom,  or  bring  a  writ  of  error  to  the  Supreme  Court. 

If  the  said  decision  shall  be  made  in  favor  of  the  plaintiiTs 
by  the  Circuit  Court,  and  the  defendants  do  not  appeal,  or 
bring  a  writ  of  error,  within  the  time  aforesaid,  or  if,  upon 
an  appeal  the  Supreme  Court  shall  decide  in  favor  of  the' 
plaintiffs*  right  to  recover  their  damages  as  aforesaid,  then 
appraisers  shall  be  appointed  by  the  Judge  of  the  said  Cir- 
cuit Court  to  appraise  the  damages  under  and  in  pursuance 
of  the  9th  section  of  the  Act  of  March  2d,  1837,  each  party 
reserving  the  right  to  make  objections  to  the  report  of  said 
appraisers  b3rore  the  Circuit  Court,  and  to  appeal  from  the 
decision  or  order  of  the  Circuit  Court  upon  such  appraisal 
as  provided  for  in  the  said  Act." 

The  Circuit  Court  decided  that  the  appellees  werer enti- 
tled to  damages,  which  decision  is  now  assigned  for  error. 

It  appears  from  map  number  three,  that  lots  one  and  two 
in  block  fifty  seven  lie  immediately  upon  the  east  bank  of 
the  Des  Plaines  River,  and  that  lots  one  and  four  in  block 
fifty  six  are  situated  upon  the  west  side  of  said  River,  from 
which  they  are  separated  by  a  street.  Map  two  shows  that 
the  whole  of  lot  four,  and  nearly  all  of  lot  one  in  block  fifty 
six,  as  well  as  the  street  between  said  lots  and  the  River, 
and  several  feet  of  the  River,  are  embraced  by  the  Canal 
itself;  so  that  one  side  of  the  River,  including  a  portion  of 
the  dam  of  the  appellees,  is  now  occupied  by  the  Canal,  and 
upon  the  opposite  side  lie  lots  one  and  two  in  block  fifty 
seven. 
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The  gener^il  rule,  that  rivers  not  navigable  belong  to  the 
owners  of  the  adjoining  land,  and  that,  when  the  opposite 
banks  belong  to  different  individuals,  each  holds  to  the 
thread  or  middle  of  the  stream,  is  not  disputed,  but  then  it 
is  insisted  tl>at  the  appellees  have  no  such  right  in  this  case, 
for  two  reasons : 

It  is  firstjcontended,  that  by  an  Act  of  Congress,  approved 
March  30,  1822,  the  State  of  Illinois  was  authorized  to  sur- 
vey and  mark  through  the  public  lands  of  the  United  States 
the  route  of  the  Canal  connecting  the  Illinois  River  with  the 
southern  bend  of  Lake  Michigan,  and  ninety  feet  on  each 
side  of  said  Canal  was  forever  reserved  from  any  sale  to  be 
made  by  the  United  States,  and  vested  in  said  State  for  a 
canal ;  wherefore  it  is  said  that  the  appellees  are  deprived 
of  any  right  which  they  might  otherwise  have  to  any  water 
or  land  within  ninety  feet  of  said  Canal.  It  is  to  be  observ- 
ed, that  a  certain  time  was  provided  by  the  Act  of  Congress 
within  which  the  State  was  to  commence  and  complete  said 
Canal,  or,  upon  failure  to  do  so,  it  was  declared  that  the 
reservation  and  grant  made  by  said  Act  should  be  void  and 
of  none  effect.  Without  stopping  to  inquire  whether  the 
right  of  way  secured  by  the  Act  of  Congress  was  forfeited, 
so  as  to  revest  ipso  faclj  in  the  government,  upon  failure  of 
the  State  to  commence  and  complete  the  Canal  within  the 
time  limited  by  the  Act,  or  whether,  as  is  contended,  the 
conditions  of  the  Act  of  1822  were  waived,  and  the  time  for 
commencing  and  completing  the  Canal  extended  by  an  Act 
of  Congress  passed  March  2,  1827,  it  will  be  sufficient  to 
show  that  neither  of  said  Acts  of  Congress  can  have  any  bear- 
ing upon  the  rights  of  the  appellees,  admitting  even  that  they 
are  of  the  character,  and  contain  all  that  is  contended  for 
by  the  appellants. 

The  lots  of  the  appellees  are  situate  on  section  sixteen, 
which  was  granted  to  the  State  for  the  use  of  schools,  prior 
to  the  passage  of  the  Act  of  1822.  It  was  not,  therefore, 
public  land  at  the  passage  of  the  Act,  and  consequently  no 
part  of  it  could  at  that  time  have  been  reserved  from  sale 
by  the  United  States. 

The  various  Acts  of  the  Legblature  of  Illinois,  reserving 
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a  right  of  way  for  the  Canal,  and  authorizing  the  Canal 
Commissioners  to  enter  upon  and  use  any  lands,  water,  or 
materials  necessary  in  the  construction,  have  all  been  ex- 
amined, but  are  not  referred  to  in  detail,  because  all  of  said 
Acts,  passed  prior  to  the  sale  of  section  sixteen,  had  refer- 
ence to  canal  lands,  and  whenever  any  other  lands,  water,  or 
materials  than  those  appropriated  to  the  Canal  have  been 
authorized  to  be  taken,  it  has  only  been  upon  making  com- 
pensation. 

It  is  next  insisted  that  the  United  States,  in  granting  the 
school  section  to  the  State,  did  not  include  in  the  grant  the 
bed  of  the  stream  running  through  it,  but  that  said  stream, 
the  Des  Plaines  River,  was  meandered  through  said  sec- 
tion, and  a  plat  thereof  returned  to  the  Surveyor  GeneraPs 
Office,  showing  that  the  River  was  not  included  in  the  sur- 
vey; and  while  the  appellants  admit  that  a  grant  of  land 
bounded  by  a  stream  not  navigable,  passes  the  property  to 
the  thread  of  the  stream,  yet  it  is  insisted  that  the  owner 
has  the  right  to  restrict  his  grant  either  to  the  edge  of  the 
water,  or  to  high  or  low  water  mark.  Admit  that  the  owner 
may  so  restrict  his  grant,  of  which  there  can  be  no  ques- 
tion, when  the  intention  is  clear  and  manifest,  and  still  the 
admission  cannot  avail  the  appellants,  because  there  is  noth- 
ing in  the  record  to  show  that  the  United  States  intended 
to  limit  their  grant  so  as  to  exclude  the  River.  Neither  the 
plats  filed  in  the  Land  or  Surveyor  General's  Office,  show 
any  lines  marking  the  courses  and  distances  along  the  mar- 
gin of  the  River,  as  a  boundary  of  the  adjoining  land. 

The  agreed  case  states  as  follows  :  <^It  is  admitted  that 
said  Des  Plaines  River  is  meandered  through  the  entire 
length  of  said  sections,  as  appears  by  the  minutes  of  said 
survey,  in  said  Surveyor's  Office,  a  copy  of  which  minutes 
is  also  attached,  marked  2,  and  delineated  on  said  maps." 
We  do  not  understand  this  language  to  imply  that  the  me- 
andered line  was  marked  upon  the  maps  in  the  Land  and 
Surveyor's  Offices,  but  that  it  would  appear  by  the  minutes, 
not  maps,  that  said  River  was  meandered,  a  copy  of  which 
minutes  is  also  attached  and  delineated  on  said  maps,  not 
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asi  they  appear  in  said  Offices)^  but  as  they  are  made  exhibits, 
which,  however,  is  an  error  in  point  of  fact,  as  there  are  no 
distinctions  of  said  meandered  lines  upon  the  maps.  As 
there  was,  therefore,  no  marked  line  upon  the  plat  by  which 
the  grant  was  made,  defining  and  limiting  the  land  granted 
to  the  margin  of  the  stream,  the  whole  argument  founded 
upon  such  a  supposed  state  of  facts  fails* 

That  a  meandered  line,  which  is  run  for  the  purpose  of 
ascertaining  the  quantity  of  land  in  the  fraction,  is  not  a 
boundary,  has  been  settled  by  a  former  decision  of  tiiis 
Court,  in  the  case  of  Middleton  v.  Pritchard^  3  Scam.  510. 

In  that  case  the  Court  say  :  "It  appears  the  Surveyor  of 
the  Government  traced  the  courses  and  distances  along  the 
margin  of  the  slough,  next  the  main  land,  in  order  to  esti- 
mate the  quantity  of  land  in  the  fraction ;  and  which  esti- 
mate did  not  include  the  locus  in  quo.  But  the  plats  in  the 
Land  Office,  and  Surveyor  General's  Office,  have  no  line 
marking  their  courses  and  distances  as  a  boundary."  Nei- 
ther have  the  plats  referred  to  in  this  case. 

No  other  points  have  been  made  for  a  reversal  of  the  judg- 
ment of  the  Circuit  Court,  except  the  suggestion  that  there  is 
nothing  in  the  record  to  show  that  lots  one  and  two  in  block 
fifty  seven  border  upon  the  River.  This  is  a  misapprehension. 
Map  No.  3  shows  that  said  lots  do  lie  upon  the  River,  and 
the  right  of  the  appellees  to  the  water  of  the  River  opposite 
their  lots  to  the  middle  of  the  stream  being  established,  it 
follows  that  they  are  entitled  to  damages  for  a  diversion  of 
the  water  from  its  natural  flow  along  the  bed  of  said  stream. 

What  the  amount  of  their  damages  will  be,  or  whether, 
having  a  right  to  only  one4ialf  the  stream,  the  appellees  can 
so  use  it)  the  appellants  being  entitled  to  the  other  half,  as 
to  make  it  available  for  running  the  machinery  which  they 
have  put  up  on  said  lots  one  and  two,  are  questions  not  now 
before  us.  They  would  be  entitled  to  at  least  nominal 
damages,  even  if  no  water  power  could  be  obtained  from 
the  River  upon  said  lots. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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Daniel  M.  Robertson  et  al.y  plaintiffs  in  error,  r.  The 
County  Commissioners  of  Marshall  County,  defend- 
ants in  error. 

Error  to  MarshalL 

In  all  actions  od  official  bonds  for  the  use  of  any  person,  the  person  for  whose 
use  the  action  is  to  be  commenced,  must,  before  he  institutes  suit,  file  se- 
curity for  costs,  whether  the  action  be  commenced  in  the  Circuit  or  Prbbate 
Court. 

An  action  was  commenced  in  the  Probate  Court  upon  an  ofllcial  bond,  but  no 
security  for  costs  was  filed  by  the  person  for  whose  use  it  was  brought.  It 
did  not  appear  that  any  motion  to  dismiss  the  suit  was  made  by  the  opposite 
pirty  in  that  Court :  HeUly  that  the  party,  by  omitting  to  make  the  motion 
in  thit  C3urt,  waived  his  right  to  do  so  when  the  case  was  taken  into  the 
Circuit  Court 

Probate  Justices  of  the  Peace  have  jurisdiction  of  suits  upon  official  bonds. 

In  actions  upon  official  bonds  of  constables,  for  failure  to  return  an  execution 
within  the  time  required  by  law,  the  measure  of  damages  is  the  amount  of  the 
execution  with  interest  from  the  date  of  the  judgment  on  which  it  issued,  not- 
withstanding the  defendant  in  execution  was  wholly  insolvent  from  the  time 
of  its  issue  to  that  of  its  return . 

This  suit  was  originally  brought  before  the  Probate  Justice 
of  the  Peace  of  Marshall  county  by  the  present  defendants  in 
error  for  the  use  of  Cochran  &  Perry,  on  the  oiScial  bond, 
as  a  constable,  of  Robertson,  one  of  the  plaintiffs  in  error^ 
for  failing  to  return  an  execution  in  his  hands  for  collection, 
within  the  time  prescribed  by  law.  A  judgment  was  rendered 
against  him  and  his  sureties  for  the  penalty  of  the  bond,  $1000, 
but  execution  was  to  issue  only  for  the  sum  of  $51*92 
and  costs.  An  appeal  was  taken  to  the  Circuit  Court  of  that 
county. 

Upon  the  trial  of  the  cause  in  the  latter  Court,  at  the 
October  term,  1847,  the  Hon.  John  D.  Caton  presiding,  the 
defendants  entered  a  motion  to  dismiss  the  suit  for  want  of 
security  for  costs,  which  motion  was  overruled  by  the  Court. 

The  plaintiffs  below  then  offered  a  certified  copy  of  the 
official  bond  in  evidence,  to  which  the  defendants  by  their 
counsel  objected,  but  the  objection  was  overruled,  and  the 
copy  was  read  in  evidence.    They  next  proved  th6  recovery 
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of  a  judgment  before  a  justice  of  the  peace  in  favor  of 
Cochran  &  Perry  against  John  C.  Gore  for  $46*21,  on  the 
19th  of  August,  1845,  and  the  issuing  and  delivery  of  an 
execution  upon  said  judgment,  on  the  same  day.  The 
execution  was  levied  upon  some  grain,  and,  by  direction  of 
the  plaintifTs  therein,  it  was  returned  and  a  second  execution 
was  issued.  This  was  returned  by  the  sherifT,  January  8, 
1846,  by  plaintiffs'  direction,  and  a  third  execution  was  is- 
sued, delivered  to  Robertson,  and  returned  by  him,  September 
26,  1846,  "no  property  found." 

It  was  proved  that  the  property  levied  on  was  left  in  the 
possesion  of  Gore  by  the  plaintiffs'  direction,  and  was  finally 
relinquished  to  him  by  them  on  his  agreeing  to  furnish  them 
with  certain  other  property  to  an  amount  sufficient  to  pay 
the  debt,  &c.  It  was  also  proved  that  the  plaintiffs  kept 
their  excutions  alive,  not  for  the  purpose  of  making  the  money 
out  of  the  property  levied  on,  but  to  prevent  a  lien  and  to 
keep  it  from  other  creditors  of  Gore. 

The  defendants  offered  to  prove  that  Gore  was  insolvent, 
and  entirely  destitute  of  property,  from  the  time  of  suing  out 
the  last  execution  until  the  commencement  of  this  suit.  The 
plaintiffs  objected  to  this  evidence  and  it  was  excluded  by 
the  Court. 

Judgment  was  then  rendered  by  the  Court,  without  the 
intervention  of  a  jury,  for  $1000,  the  penalty  of  the  bond, 
and  execution  ordered  to  be  issued  for  $52-74,  the  amount 
of  the  original  execution,  interest  and  costs. 

Tjie  defendants  then  entered  a  motion  for  a  new  trial, 
which  the  Court  overruled,  and  a  final  judgment  was  ren- 
dered. 

0.  Peters^  for  the  plaintiffs  in  error. 

1.  The  motion  to  dismiss  for  want  of  security  for  costs 
should  have  been  sustained. 

We  admit  that  there  is  no  express  provision  of  the  statute 
requiring  security  in  this  case  eo  nomine*  Rev.  Stat.  126, 
§  1  provides,  however,  that  in  actions  on  official  bonds,  a 
bond  for  costs  shall  be  filed  with  the  clerk,  thus  implying 
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that  if  suits  are  to  be  brought  on  official  bonds,  they  are  to 
be  instituted  only  in  Courts  of  record  where  there  is  a 
clerk. 

.But  it  is  clear,  that  at  the  time  when  our  cost  Act  was 
passed,  justices  of  the  peace  had  no  jurisdiction  of  actions 
on  official  bonds.  If  they  have  such  jurisdiction  now,  it  is 
a  transfer  of  a  part  of  the  jurisdiction  of  the  Circuit  Courts 
to  them,  and  if  sof  it  would  seem  to  follow,  that  the  incidents 
of  the  jurisdiction  should  be  transferred  with  the  jurisdic- 
tion  itself.  There  is  the  same  reason  for  requiring 
security  for  costs,  as  when  the  jurisdiction  over  the  same 
subject  matter  was  exercised  exclusively  by  the  Circuit. 
Courts. 

2.  The  testimony  of  Gore,  as  to  his  own  insolvency, 
ought  not  to  have  been  excluded. 

The  officer,  as  well  as  the  sureties  on  his  bond,  ought  to 
have  been  permitted  to  prove  what  the  actual  loss  of  Coch- 
ran &  Perry  was,  or  that  they  had  suffered  no  actual  loss  by 
the  acts  of  Robertson.  There  is  no  justice  nor  rule  of 
right  which  would  require  that  he  should  pay  them  money 
which  his  acts  have  not  caused  th^n  to  lose.  The  inquiry 
should  be,  what  have  they  lost,  what  measure  of  damages 
have  they  suffered  by  his  acts?  The  case  shows  that  Gore 
had  no  property  on  which  the  third  execution  could  have 
been  levied,  from  the  day  it  was  issued,  up  to  the  time  of 
the  commencement  of  this  suit. 

Our  Practice  Act,  (Rev.  Stat.  416,  §  18,)  regulates  the 
proceedings  in  actions  on  penal  bonds.  This  section  is  a 
re-enactment  of  the  statute  of  4th  of  Anne  on  the  same  sub- 
ject, and  is  to  receive  the  same  construction.  The  lan- 
guage of  these  Acts  is,  that  the  ^^plaintiff  may  assign 
breaches,''  &c.  The  word  mar/  is  construed  to  mean  shaU, 
and  the  jury  shall  assess  the  damages  occasioned  by  the 
breaches  in  the  condition  of  the  bond.  No  rule  for  the 
damages  is  indicated,  nor  is  there  any  thing  to  show  that  the 
assessment  is  to  be  other  than  the  actual  damage  the  party 
has  suffered.     Sedgwick  on  Damages,  412,  416,  717. 

It  was  formerly  holden  in  Connecticut^  as  ^^stern  policy 
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rather  than  exact  justice/'  that  an  officer,  for  neglect  of 
duty  in  serYiag  process,  should  be  holden  for  the  whole  debt ; 
but  this  rule  has  been  changed,  and  it  is  now  settled  in  that 
State,  that  the  actual  loss  shall,  ordinarily,  be  the  measure 
of  damages.  Palmer  v.  Onttup^  16  Conn.  655,  and  see  the 
note  to  that  case*  In  Massachusetts,  the  same  rule  has  been 
fully  settled.  Gkzen  v.  Rood^  2  Mete.  490;  Laflin  v. 
mUard,  16  Pick.  64. 

When  the  plaintiffs  prevented  the  officer  from  doing  his 
duty,  they  were  entitled  to  only  nominal  damages.  Wood 
V.  BarOeU,  10  Mass.  470;  Rich  v.  BuU^  16  do.  294;  Sim- 
mons V.  Bedford^  15  do.  82. 

So,  also,  in  Newhampshire.  Bruce  v.  PeiiingiUy  21 
New  Hamp.  341. 

Also  in  New  York.  Russell  v.  Turnery  7  Johns.  189 ; 
Potter  V.  Lansings  1  do.  215;  Kellogg  v.  Brown^  9 
do.  300. 

It  was  doubted  on  whom  the  burden  rested,  whether  the 
plaintiff*  must  go  beyond  proving  his  debt,  to  entitle  him  to 
recover ;  but  we  admit  the  rule  now  to  be,  that  the  onus 
is  on  the  defendant,  and  he  must  prove  that  the  plaintifi'has 
not  lost  by  his  neglect.  Patterson  v.  Westerveit,  17  Wend. 
543 ;  Bank  of  Rome  v.  Cartiff,  Sheriff,  «-c,  1  Hill's  (N.  Y. ) 
R.  375. 

In  the  case  of  Simmons  v.  Redfordj  15  Mass.  82,  before 
cited,,  the  officer  was  not  permitted  to  show  the  facts  in  miti« 
gation  of  damages.  He  had  returned  upon  the  writ  that  he 
had  taken  bail,  and  refused  to  return  the  bail  bond,  and  it 
appeared  that  he  had  taken  no  bond,,  and  this  case  i»  clearly 
distinguishable  from  the  others. 

3.  The  motion  for  a  new  trial  ought  to  have  been  al- 
lowed.. The  whole  of  the  evidence  is  given  in  the  bill  of 
exceptions. 

This  shows  tliat  the  officer  did  his  duty  on  the  first  execu- 
tion, levied  and  returned  it,  as  theplaintiff*  directed ;  and  so 
of  the  second.    There  was  no  default  as  to  these. 

As  to  the  third  execution:  Whilst  it  was  in  his  hands,  the 
plaintiffs,  (Cochran  &  Perry,)  released  their  lien  upon  the 
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property  to  Gpre,  and  agreed  with  him  to  take  hogs  and  a 
cow  for  their  debt.  This  was  a  binding  agreement  on  them. 
They  had  directed  him  generally  not  to  sell,  but  to  preserve 
their  lien  by  the  levy.  They  then  left  it  discretionary  with 
him  to  do  as  he  should  judge  best.  They  never  counter- 
manded this  direction.  By  his  levy  on  the  property  he  ac- 
quired a  right  to  sell  after  the  life  of  the  execution,  and  the 
lien  continued.  It  is  true  he  had  a  right  to  sell  without  the 
execution;  but  he  was  not  obliged  to  do  so.  PhiUips  v. 
Dava^  3  Scam.  661. 

The  plaintiffs  in  the  execution  undertook  to  control  it, 
and  did  control  it ;  and  it  would  be  a  reproach  to  the  law, 
to  permit  them  to  turn  round  upon  the  officer,  and  force  him 
to  pay  the  amount  of  thia  judgment,  when,  but  for  their  in- 
terference, he  would  have  made  the  money  on  the  first  exe- 
cution. They  did  that  which  was  a  fraud  upon  other 
creditors,  and  now  they  seek  to  charge  the  officer  and  his 
sureties,  for  the  result  of  those  fraudulent  acts  of  their 
own. 

T.  L.  Dickey  for  the  defendants  in  error,  presented  the 
following  points  and  authorities  : 

I.  The  motion  to  dismiss  for  want  of  security  for  costs  was 
properly  overruled. 

1 .  Because  section  one,  chapter  twenty  six,  of  the  Revised 
Statutes,  does  not,  by  its  terms,^  ^pply  to  proceedings  com- 
menced before  justices  of  the  peace. 

2.  Because  it  is  a  dilatory  motion,  and  not  being  made 
before  the  justice*  of  the  peace,  will  be  held  to  have  been 
waived.     Rev.  Stat  326,  §§  66,  67. 

II.  The  justice's  jurisdiction  is  given  expressly  by  statute. 
See  Rev.  Stat.  332,  §§  118—123. 

III.  The  true  measure  of  damages  was  adopted.  It  is  ex- 
pressly prescribed  by  the  statute,  and  in  such  cases  the  Com- 
mon Law  authorities  do  not  apply.  See  Rev.  Stat.  ch«  69,  § 
118,  in  connection  with  Gale's  Stat  424,  §  10. 
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The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.*  This  was  an  action  upon  the  ofiSeial 
bond  of  a  constable,  commenced  against  the  constable, 
Robertson,  and  his  securities,  before  the  Probate  Justice  of 
Marshall  County,  acting  as  an  ordinary  justice  of  the  peace, 
and  taken  by  appeal  to  the  Circuit  Court,  where  judgment 
was  rendered  against  the  plaintiffs  in  error  for  $1000,  the 
amount  of  the  penalty  of  the  bond,  with  an  order  that  an 
execution  issue  for  fifty  two  dollars  and  seventy  four  cents, 
being  the  amount  of  damages  as  found  by  the  Court,  a  jury 
having  been  dispensed  with  by  consent  of  parties. 

.  The  Circuit  Court  overruled  a  motion  to  dismiss  the  suit, 
and  two  causes  are  now  assigned  to  show  that  decision  to. 
be  erroneous :  Firsty  that  the  suit  should  have  been  dis- 
missed for  want  of  security  for  costs,  and  secondlyy  because 
the  Probate  Justice  had  not  jurisdiction  of  the  cause. 

Section  one,  chapter  twenty  six,  of  the  Revised  Statutes, 
provides,  that  in  all  actions  on  office  bonds  for  the  use  of 
any  person,  the  person  for  whose  use  the  action  is  to  be 
commenced,  shall,  before  he  institutes  such  suit,  file  with 
the  clerk  of  the  Circuit  or  Supreme  Court  in  which  the  ac- 
tion is  to  be  commenced,  security  for  costs.  This  section 
of  the  statute  manifestly  has  reference,  by  its  terms,  to  ac- 
tions commenced  in  the  Circuit  or  Supreme  Court,  and  not 
to  those  instituted  before  a  justice  of  the  peace ;  but  at  the 
time  of  its  passage,  justices  of  the  peace  had  no  jurisdiction 
of  actions  upon  office  bonds.  That  jurisdiction  was  con- 
ferred by  a  subsequent  statute,  and  as  there  is  the  same 
reason  for  requiring  security  for  costs,  whether  the  action 
is  brought  before  a  justice  or  the  Circuit  Court,  it  is  but  fair 
to  presume  that  the  Legislature,  in  transferring  to  justices 
of  the  peace  concurrent  jurisdiction  with  the  Circuit  Court 
in  this  class  of  cases,  intended  to  confer  also  the  incidents  to 
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that  jurisdiction,  so  far  as  they  were  applicable  to  proceed- 
ings in  a  justice'  court.  Had  the  motion  to  dismiss  been 
made  in  the  first  instance  before  the  Probate  Justice,  and 
in  case  of  refusal  renewed  in  the  Circuit  Court,  its  decision 
denying  the  same  would  have  been  error.  It  does  not,  how- 
ever, appear  that  any  motion  to  dismiss  was  made  before 
the  Probate  Justice,  and  as  the  motion  is  of  a  dilatory  char- 
acter, tending  only  to  defeat  the  action,  and  not  the  cause 
of  action,  the  plaintifis  in  error,  by  omitting  to  make  it  be- 
fore the  justice,  waived  their  right  to  do  so  when  the  case 
came  into  the  Circuit  Court. 

Upon  the  question  of  jurisdiction  in  the  Probate  Justice 
to  try  the  cause,  there  cannot  be  a  doubt.  The  jurisdiction 
and  mode  of  proceeding  are  expressly  given  and  pointed  out 
in  sections,  from  118  to  123,  inclusive,  of  the  Act  concerning 
justices  of  the  peace  and  constables.  Rev.  Stat.  332.  The 
fact  that  difficulties  may  arise  in  the  exercise  of  this  juris- 
diction by  justices  of  the  peace,  which  we  apprehend  will 
be  less  than  counsel  suppose,  does  not  take  awaythe  juris- 
diction itself. 

The  only  remaining  question  raised  by  the  assignment  of 
errors,  and  indeed  the  principal  and  most  important  one, 
relates  to  the  measure  of  damages.  Robertson,  as  consta- 
ble, had  failed  to  return  an  execution  in  favor  of  Cochran 
&  Perry  within  ten  days  after  its  proper  return  day,  and  on 
account  of  this  failure,  the  parties  for  whose  use  the  suit 
was  brought,  insisted  upon  damages  to  the  full  amount  of 
their  execution  and  interest,  while  the  plaintifis  in  error 
contended  that  they  were  liable  only  for  nominal  damages  in 
case  they  could  show  that  Cochran  &  Perry  had  sufiered  no 
real  injuty  by  the  neglect  of  the  constable  to  return  the  ex- 
ecution, and  ofiered  evidence  tending  to  show  the  insolvency 
of  the  defendant  in  execution,  and  that  Cochran  &  Perry 
had  sustained  no  real  damage  by  the  failure  to  return  the 
execution  within  the  time  required  by  law.  This  evidence 
the  Court  excluded,  and  assessed  the  damages  to  the 
amount  of  the  execution  and  interest 
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The  correctness  of  this  assessment  of  damages  depends  upon 
ihe  construction  to  be  given  to  section  118,  chapter  59,  of 
the  Revised  Statutes,  which  is  as  follows :  *^  If  any  consta- 
ble shall  neglect  or  fail  to  return  an  execution  within  ten 
days  after  its  proper  return  day,  or  if  the  demand,  debt  or 
claim  be  wholly  or  in  part  lost,  or  if  any  special  damage 
shall  arise  to  any  party  by  reason  of  the  neglect  or  refusal 
to  act,  or  the  misfeasance  or  nonfeasance  of  any  constable 
in  the  discharge  of  any  official  duty,  the  party  aggrieved 
may  have  his  action  in  the  Circuit  Court,  or  when  the 
amount  claimed  does  not  exceed  one  hundred  dollars,  be- 
fore any  justice  of  the  peace  of  the  proper  county,  against 
fiuch  constable  and  his  securities  on  the  official  bond  of  such 
constable,  and  shall  recover  thereon  the  amount  of  said  ex- 
ecution, with  interest  from  the  date  of  the  judgment  upon 
which  the  original  execution  issued.'' 

To  give  this  section  of  the  statute  a  literal  meaning,  and 
allow  damages  to  the  extent  of  the  execution  and  interest 
in  all  cases  where  the  party  aggrieved  is  authorized  by  said 
section  to  have  his  action,  would,  it  is  insisted,  be  absurd, 
and  indeed  impossible;  as  in  the  case  of  a  neglect  by  the 
constable  to  serve  a  summons,  it  would  be  impossible  to 
allow  the  party  aggrieved  in  an  action  upon  the  constable's 
bond,  damages  to  the  amount  of  the  execution,  when  in 
fact  there  was  and  had  been  no  execution ;  wherefore  it  is 
contended,  that  as  the  last  clause  of  the  section  £xing  the 
amount  of  damages  to  be  recovered,  cannot  be  enforced  in 
all  the,  various  cases  where  the  party  aggrieved  is  author- 
ized to  sue,  it  was  improperly  enforced  in  this  case.  What 
construction  is  then  to  be  given  to  this  section  of  the  stat- 
ute ?  Shall  the  last  clause,  which  declares  that  the  party 
aggrieved  shall  recover  the  amount  of  said  execution  with 
interest,  be  construed  to  have  no  meaning?  Such  will  be 
the  consequence,  if  the  construction  contended  for  by  the 
plaintiffs  in  error  be  adopted,  for  if  this  latter  clause  does 
not  apply  to  a  case  where  a  constable  neglects  to  return  an 
execution  within  the  ten  days,  it  cannot  apply  to  any  case. 
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The  Legislature  manifestly  intended  something  by  the  lan- 
guage used,  and  it  is  the  duty  of  the  Courts  to  give  effect  te 
the  legislative  intention  as  manifested  by  the  words  they 
have  chosen.  This  can  be  done  by  holding  that  the  amount 
of  damages  to  be  recovered  for  a  failure  to  return  an  exe- 
cution within  the  ten  days,  is  the  amount  of  the  execution 
with  interest,  while  the  sum  to  be  recovered  in  the  other  cases 
provided  for  in  said  section,  is  the  amount  of  damages  actu- 
ally sustained.  This  construction  gives  effect  to  the  whole 
section,  and  is  undoubtedly  in  accordance  with  the  inten- 
tion of  the  Legislature.  Upon  a  careful  examination  of  the 
whole  section,  it  will  be  seen  that  the  word  execution  occurs 
but  twice  in  it ;  once  when  speaking  of  a  failure  of  the 
officer  to  return  an  execution  within  a  certain  time,  and 
again  in  the  last  clause  of  the  section,  which  declares  the 
amount  to  be  recovered,  and  where  it  is  prefixed  by  the 
word  ^^saidy*^  thus  referring  back  to  the  word  as  previously 
used  in  the  first  part  of  the  section.  So  that  in  strictness, 
the  clause  of  the  section  declaring  the  amount  of  the  re- 
covery to  be  had,  is  confined,  by  the  language  used,  to  the 
clause  having  reference  to  the  return  of  the  execution. 

We  are  fortified  in  the  construction  we  have  adopted,  by 
the  fact  that  the  provision  declaring  that  if  a  constable  should 
fail  to  return  an  execution  within  a  certain  number  of  days 
of  its  proper  return  day,  he  and  his  securities  should  be  lia- 
ble upon  his  official  bond  to  pay  the  whole  amount  of  said 
execution  with  interest,  as  originally  passed,  constituted  a 
separate  section  by  itself.  Gale's  Stat.  424,  §  10.  .  But  in 
the  revision  of  the  statutes,  that  and  several  other  sections 
have  been  combined  in  one,  which  accounts  for  the  apparent 
awkwardness  of  the  section  aS  it  now  reads  in  the  Revised 
Statutes.  If  the  original  section  had  been  preserved  in  the 
revision,  there  could  be  no  question  as  to  its  proper  con- 
struction. 

The  statute  requires  an  execution  to  be  returned  within 
a  certain  time,  and  lest  this  requirement  should  be  disre- 
garded, provides  thai  if  a  constable  will  continue  to  violate 
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his  duty  by  failing  to  retum  an  execution  for  ten  days  after 
its  return  day,  both  be  and  his  securities  shall  be  liable 
to  the  party  aggrieved  for  the  full  amount  of  the  execu- 
tion, and  interest  upon  the  judgment  on  which  it  issued.  It 
was  undoubtedly  competent  for  the  Legislature  to  impose 
such  a  liability  for  a  failure  by  the  constable  to  perform  his 
duty,  and  the  numerous  cases  cited  to  show  that,  as  a  gene- 
ral rule,  the  obligors  upon  a  bond  are  only  liable  to  respond 
in  damages  to  the  amount  of  the  real  injury  occasioned  by 
the  breach  complained  of,  can  have  no  application  to  this 
case,  because  the  Legislature  has  declared  what  the  meas- 
ure of  damages  shall  be. 

Being,  therefore,  of  opinion  that  the  failure  by  a  constable 
to  return  an  execution  within  ten  days  of  its  retum  day, 
renders  himself  and  his  seccrities  liable  upon  his  official 
bond  for  the  amount  due  and  unpaid  upon  said  execution  to 
the  plaintiff  therein,  with  interest  from  the  date  of  the  judg- 
ment upon  which  the  execution  issued,  it  follows  that  the 
Circuit  Court  did  not  err  in  refusing  to  admit  evidence  of 
the  insolvency  of  the  defendant  in  execution,  as  such  evi- 
dence could  not  have  varied  the  amount  or  measure  of 
damages  as  fixed  by  the  statute. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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appellees. 
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92a  «540 

The  provision  in  the  Revised  Statutes,  Chap.  40,  §  7,  dispensing,  where  there  is 
no  plea  in  abatement,  with  the  proof  of  partnership  and  of  the  names  of  the 
partners,  in  a  suit  brought  by  a  firm,  applies  as  well  to  suits  commenced  before 
justices  of  the  peace  as  to  those  brought  in  the  Circuit  Court. 

The  husband  is  liable  for  necessaries  furnished  to  the  wife  living  apart  from  him, 
where  the  separation  was  caused  by  improper  treatment  on  his  part,  or  he  as- 
sents to,  or  acquiesces  in  it ;  alUer  if  she  left  him  without  good  cause  and 
against  his  consent. 

The  evidence  as  preserved  in  the  record  being  inconclusive  and  contradictory, 
and  a  jury  having  passed  upon  it,  this  Court  will  not  make  the  refusal  of 
t|ie  Circuit  Court  to  set  aside  the  verdict  as  against  evidence,  a  ground  for 
reversing  the  judgment. 

This  was  an  action  brought  originally  before  a  justice  of 
the  peace  of  Marshall  county  by  the  defendants  in  error 
against  the  plaintiff  in  error  for  goods  furnished  by  the  former 
to  the  wife  of  the  latter,  living  apart  from  her  husband.  The 
case  was  takenby  appeal  to  the  Circuit  Court  of  said  county, 
and  there  tried  before  the  Hon.  JohnD.  Caton  and  a  jury, 
at  the  October  term,  1848,  and  a  verdict  found  for  the  plain- 
tiff below  for  $54-04.  The  defendant  below  moved  for  a 
new  trial  on  the  ground  that  the  evidence  showed,  that  the 
wife  of  the  defendant  lived  apart  from  her  husband  without 
his  consent.  The  motion  was  overruled  and  the  case  was 
brought  to  this  Court  by  appeal.  The  substance  of  the  evi- 
dence is  stated  in  the  Opinion  of  the  Court. 

B.  C.  Cook  and  T.  L,  Dickey^  for  the  appellant. 

If  the  wife  depart  from  her  husband,  without  his  consent| 
he  is  not  liable  for  necessaries  furnished  to  her,  although  he 
has  given  no  notice  not  to  trust  her.  Reeve's  Dom.  ReK 
81 ;  Clancy  on  Husband  and  Wife,  33 ;  McGahay  v.  Williams^ 
1  Johns.  293;  McCutchen  v.  McOahay^  11  do.  280;  Mar^/^ 
V.  ScoUy  1  Mod.  128 ;  Harwood  v.  Heffer^  3  Taunt.  420. 
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0.  Peiersy  far  the  appellee. 

1.  The  evidence  in  this  case  clearly  shows,  the  inter- 
marriage of  Mr.  and  Mrs.  Evans — that  they  lived  separate 
— that  the  goods  were  furnished  to  her  after  the  separation 
by  defendants  in  error,  and  that  they  were  necessaries. 

This  we  contend  makes  out  a  prima  facie  case  for  the 
plaintiffs  below ;  throws  the  burden  of  proof  on  the  defend- 
ant to  show  that  the  separation  was  against  his  consent. 

The  husband  has  a  right  to  the  society  of  his  wife,  and  to 
have  her  reside  in  his  domicil — and  to  accomplish  this,  he 
may  use  means,  both  suasive  and  coercive. 

From  the  fact  that  he  possesses  this  power,  the  inference 
ought  to  be,  that  she  absents  herself  with  his  consent,  and 
that  he  voluntarily  neglects  to  exercise  his  rights  and  to 
control  her  actions. 

And  the  authorities  sustain  this  view  of  the  case,  though^ 
in  this,  as  in  most  cases,  there  is  some  conflict.  Kotch  v. 
Miles,  2  Conn.  647  to  650;  Clancy's  Husband  and  Wife,  28. 

See  particularly  for  a  full  and  able  discussion  on  this  sub- 
ject, Rumney  v.  Keyes,  7  N.  H.  578. 

2.  There  is  no  evidence  to  rebut  this  presumption.  The 
most  that  the  evidence  shows,  is  a  willingness  to  have  her 
remain  with  him,  and  this  is  but  feiebly  indicated^ 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.*  Ought  the  Circuit  Court  to  have  granted 
a  new  trial?  It  is  insisted  that  there  was  no  evidence  show- 
ing that  the  goods  were  furnished  by  the  plaintiffs.  They 
are  described  in  the  proceedings  as  partners  by  the  style  of 
William  Fisher  &  Co.  To  maintain  their  action,  in  this 
respect,  it  was  only  necessary  for  them  to  show  that  the 
goods  were  obtained  from  the  firm.  They  were  not  bound 
to  prove  the  partnership  or  the  names  of  the  partners.  In 
the  opinion  of  the  Court,  the  seventh  section  of  the  fortieth 
chapter  of  the  Revised  Statutes   applies  as  well  to  suits 
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eommencedbefore  justices  of  the  peace,  as  to  those  originally 
brought  in  the  Circuit  Court.  The  principle  of  the  case 
ofjircher  v.  Bogue^  3  Scam.  626,  demands  such  a  construc- 
tion of  the  statute. 

It  is  manifest  from  an  inspection  of  the  bill  of  exceptions, 
that  the  real  contest  in  the  Court  below  was,  whether  the 
defendant  was  chargeable  with  the  goods,  and  not  whether 
the  plaintiffs  had  provided  them.  The  witnesses  speak  of 
the  goods  having  been  procured  at  the  store  of  Mr.  Fisher. 
This  is  not  inconsistent  with  the  truth  of  the  allegation  that 
they  were  furnished  by  the  firm.  Fisher,  probably,  was  a 
member  and  the  active  partner  of  the  firm.  The  evidence, 
it  must  be  admitted,  does  not  show  directly  and  certainly 
that  the  goods  were  furnished  by  the  plaintiffs,  but  it  seems 
to  have  satisfied  the  jury,  and  we  are  not  inclined  to  say  that 
there  was  no  evidence  to  warrant  their  conclusion. 

The  principal  question  is,  whether  the  articles  were  fur- 
nished under  circumstances  that  rendered  the  defendant 
responsible  for  their  payment.  That  they  were  furnished 
to  the  wife  while  living  apart  from  the  husband,  and  were 
necessary  and  suitable  to  her  condition,  the  evidence  clear- 
ly establishes.  The  turning  point  in  this  case  is,  whether 
she  was  living  apart  from  her  husband  with  his  consent.  If 
so,  he  was  clearly  liable  for  the  goods ;  if  otherwise,  the 
plaintiffs  have  no  right  to  recover.  The  husband  is  not  re- 
sponsible even  for  necessaries  furnished  the  wife  when  resi- 
ding apart  from  him,  if  she  left  him  without  good  cause  and 
against  his  consent.  But  if  the  separation  was  caused  by 
improper  treatment  on  his  part,  or  he  assented  to  or  acqui- 
esced in  it,  he  is  liable  for  her  necessary  support,  and  to 
that  extent  she  has  credit  on  his  account  in  the  community. 
2  Kent's  Com.  146  ;  3  Starkie's  Ev.  393-4;  Clancy,  28. 

The  parties  lived  unhappily  together.  A  separation  took 
place,  but  through  the  intervention  of  friends,  they  became 
reconciled  and  again  resided  together.  There  was  a  renew- 
al of  the  difficulties,  and  the  wife  finally  left  him.  Both  par- 
ties seem  to  have  considered  if  a  final  separation.  The 
husband  made  no  efforts  to  induce  her  to  return,  and  in  fact 
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seemed  not  to  desire  it.  It  appears  from  the  evidence  that 
on  one  occasion  she  told  him,  she  would  again  leave  him, 
and  he  answered,  ^^she  might  go  in  welcome  ;"  and  shortly 
hefore  she  left,  he  said  ^^there  was  no  such  good  news  as  her 
leaving  him."  A  son  of  the  defendant  who  was  present  when 
she  left  testifies  that,  on  her  declaring  she  would  leave  him, 
he  replied  that  ^^he  would  not  hinder  her,  but  rather  she 
would  stay."  After  the  separation,  he  said  it  was  well  they 
were  apart,  and  from  the  reason  he  gave  why  they  ought  to 
reside  together,  it  is  evident  be  did  not  regret  her  departure 
or  desire  her  return.  And  to  another  witness  he  said  ^'she 
was  not  to  blame  for  what  she  had  done."  This  is  substan- 
tially all  of  the  evidence  concerning  this  branch  of  the  case. 
The  Court  distinctly  charged  the  jury  that  the  defendant 
was  not  liable  for  the  goods  if  the  wife  left  him  without  his 
consent.  The  case  was  fairly  submitted  to  the  jury,  and 
they  had  only  to  determine,  from  all  the  circumstances  of 
^the  case,  whether  the  separation  was  with  or  without  the  de- 
fendant's consent.  The  evidence  was  inconclusive  and  con- 
tradictory, and  the  jury  having  passed  upon  it,  we  perceive 
no  good  reason  for  disturbing  their  verdict.  We  cannot  say 
either  that  there  was  no  evidence  tending  to  show  that  the 
separation  was  with  the  consent  of  the  defendant,  or  that 
there  was  a  decided  preponderance  of  evidence  the  other 
way. 
The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed* 
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James  Rogers,  plaintiff  in  error,  v.  Richard  H.  W.  Brent,     mS  18 

defendant  in  error.  ;  lo  sg 


Error  to  Lee. 


A  jadgment  of  the  Circuit  Court  is  a  lien  upon  land  held  by  the  defendant  in  the 
judgment)  at  the  time  of  its  rendition,  under  a  Certificate  of  entry  or  purchase 
from  the  United  States,  and  such  lien  is  not  affected  by  a  subsequent  assign^ 
ment  of  bis  certificate  by  the  defendant  and  the  issuing  of  a  Patent  from  the 
government  to  the  assignee. 

A.  entered  a  tract  of  land  in  the  United  States  Land  Office ;  while  be  held  the 
land  under  his  certificate  ofBntry,  a  judgment  was  recovered  against  him  in 
the  Circuit  Court,  execution  issued,  the  land  sold  on  the  execution,  and  a 
deed,  in  due  time,  made  by  the  sheriff  j  subsequent  to  the  sale,  and  before  tlie 
time  of  redemption  expired,  A.  assigned  his  certificate  of  entry  to  B.  who 
received  a  Patent  for  the  land  from  the  Government,  and  then  conveyed  to  C. : 
Heldf  in  an  action  of  ejectment  brought  by  C,  that  the  sheriff's  deed  related 
back  to  the  judgment  and  operated  a  complete  transfer  of  A's  title ;  that 
the  assignment  from  A.  to  B.  only  passed  the  right  of  redemption  i  that  this 
right  not  having  been  exercised,  the  assignment  to  B.  was  wholly  void,  and 
the  Patebt  issued  on  such  assignment  fraudulent,  and  to  be  treated  in  this  action 
as  conveyfng  no  title  to  the  patentee  as  againt  the  claimant  under  the  sheriff's 
deed,  and  that  C.  could  not  recover  in  the  ejectment. 

A  title  derived  from  the  Government  is  to  be  adjudged  by  the  same  rules  of  law 
as  one  derivedTrom  an  individual  owning  the  fee,  and  when  the  Government 
is  made  the  instrument  of  fraud  in  granting  title,  Courts  will  interfere  to 
protect  the  injured  party  as  readily  as  in  cases  of  fraud  between  individuals. 

The  Common  Law  Courts  may  entertain  jurisdiction  of  questions  of  fraud,  and 
a  conveyance,  whether  by  deed  from  an  individual,  or  by  Patent  from  the 
Government,  although  executed  with  all  the  forms  of  law,  when  obtained  in 
fraud  of  the  rights  of  others,  may,  in  an  action  of  \sjectment,  be  disregarded 
by  the  Court  as  void,  at  the  instance  of  the  injured  party  or  those  holding 
under  him. 

No  statute  should  be  so  construed  as  to  protect  a  fraud  $  and  the  fourth  section  of 
chapter  forty  of  the  Revised  Statutes,  which  enacts  that  a  Patent  for  land 
shall  be  deemed  and  considered  a  better  legal,  and  paramount  title  in  the 
patentee,  his  heirs,  or  assigns,  than  the  official  certificate  of  any  Register  of 
a  Land  Office  of  the  United  States  of  the  entry  or  purchase  of  the  same 
land,  does  not  apply  to  a  Patent  obtained  by  a  fraud  on  the  holder  of  the  cer- 
tificate, in  a  suit  with  such  holder  or  his  assigns. 

It  is  the  right  of  a  party,  when  he  offers  evidence  in  its  proper  order,  which 
proves,  or  tends  to  prove  any  necessary  fact  in  the  case,  to  have  it  go  to  the 
jury:  for  the  reasonable  presumption  is,  that  it  will  be  followed  by  such  other 
proof  as  is  necessary  for  its  proper  connection ;  and  if  it  is  not,  it  then  be- 
comes irrelevant,  and,  if  desired,  may  be  withdrawn  from  the  jury. 
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Ejectment,  brought  by  the  defendant  in  error  against  the 
plaintiff  in  error,  and  tried  at  the  August  term,  1848,  of  the 
Lee  Circuit  Court,  before  the  Hon.  Jhos.  C.  Browne  and  a 

The  plaintiff  below,  to  show  title,  gave  in  evidence  a 
Patent  from  the  United  States  to  Jesse  Bowman,  assignee  of 
Samuel  M.  Bowman,  for  the  premises  in  question,  and  a  deed 
from  Jesse  Bowman  and  Anna  Bowman  to  himself  for  the 
»ame  lands. 

The  defendant  below  then  offered  in  evidence  a  certificate 
of  George  Mixter,  Register  of  the  Land  Office  at  Dixon, 
Illinois,  dated  the  20th  of  August,  1847,  that  Samuel  1V1. 
Bowman,  on  the  19th  of  May,  1840,  purchased  the  lands  in 
suit  from  the  United  States  and  made  full  payment  for  the 
same  at  that  time ;  and  defendant  below  stated  that  he  ex- 
pected to  prove,  that  the  certificates  of  sale  on  which  the 
Patents  issued,  were  held  by  said  Samuel  M.  Bowman 
and  not  assigned  by  him  until  the  5th  of  April,  1843 ;  to  the 
reception  and  reading  of  which  certificate  the  plaintiff  below 
objected,  which  objection  was  sustained  by  the  Court,  and 
the  certificate  excluded,  to  which  decision  the  defendant 
below  excepted. 

The  defendant  below  then  offered  in  evidence  a  certified 
copy  of  the  assignment  (of  the  duplicates  upon  which  the 
Patents  aforesaid  were  issued)  from  Samuel  M.  Bowman  to 
Jesse  Bowman,  dated  the  6th  of  April,  1843,  which  copy  was 
duly  certified  by  Richard  M.  Young,  Commissioner  of  the 
General  Land  Office,  under  the  seal  of  the  General  Land 
Office  ;  to  the  reception  of  which,  plaintiff  below  objected, 
and  his  abjection  was  sustained,  and  the  said  certificate  and 
copy  of  assignment  excluded ;  to  which  decision  the- defend- 
ant below  excepted. 

The  defendant  below  then  offered  in  evidence  the  record 
of  a  judgment  in  said  Lee  County  Circuit  Court,  rendered 
September  12th,  1842,  in  favor  of  H.  P.  Rodney  and  William 
Rodney,  and  against  Samuel  M.  Bowman  and  Charles  A. 
Lane,  partners,  &c.,  to  the  reception  of  which  record  the 
plaintiff  below  objected,  and  his  objection  was  sustained  by 
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the  Court,  and  the  record  excluded,  to  which  decision  de- 
fendant below  excepted* 

The  defendant  below  also  offered  in  evidence  an  execution 
issued  on  said  judgment  against  Bowman  &  Lane,  under  the 
seal  of  said  Lee  County  Circuit  Court,  dated  the  28th  of 
September,  1842,  with  the  sheriff's  return  thereon,  showing 
a  levy,  appraisement,  and  sale  of  the  premises  in  question  (the 
sale  under  date  of  December  26th,  1842)  to  E.  Southwick, 
plaintiff's  attorney,  and  also  a  sheriff  ^s  deed  to  said  lands, 
under  said  sale,  dated  December  17, 1844,  all  of  which  papers 
were  separately  offered,  objected  to  by  the  plaintiff  below, 
and  excluded  by  the  Court ;  to  which  several  decisions  the 
defendant  below  excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  on  which 
the  Court  rendered  judgment,  and  the  defendant  sued  out 
his  writ  of  error.  ' 

The  plaintiff  in  error  assigned  for  errors  the  several  de- 
cisions of  the  Circuit  Court  in  excluding  the  evidence  recited 
above. 

/.  0.  Glover  fy  B»-  C.  Cooky  for  the  plaintiff  in  error. 

The  legal  persumption  that  a  deed  was  executed  on  the 
day  it  bears  date,  never  obtains  when  the  deed  is  proved  to 
have  been  in  the  hands  of  the  grantor  subsequent  to  its  date. 
1  Denio,  323. 

Delivery  is  essential  to  make  a  deed  operative*  Bryan 
V.  Washy  2  Gilm.  666;  Ferguson  v.  Miles y  3  do.  364; 
Hulick  V.  Scovily  4  do.  169.^ 

A  title  acquired  subsequent  to  the  commencement  of  the 
action  is  not  sufficient,  for  in  such  case  the  defendant  does 
not,  at  the  commencement  of  the  suit,  wrongfuUy  withhold 
the  possession  as  averred  in  the  declaration. 

The  certificate  of  the  Register  war  evidence  of  title  in 
Saumel  M.  Bowman  at  the  time  of  the  sale  of  the  land  on  the 
judgment.  Rev.  Stat  232 ;  Dtlaunay  v.  Burnetii  4  Gilm. 
454. 

The  case  of  McConnell  v.  Wilcox  only  decides  that  a 
certificate  is  not  evidence  as  between  the  United  States  and 
a  third  person^ 
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There  is  a  distinction  ih  this  case.  Here,  the  question  is 
not  as  against  a  conflicting  Patent,  or  as  against  the  United 
States,  but  as  to  what  constitutes  the  first  transfer  of  title 
from  the  purchaser. 

To  say  that  a  person  who  has  purchased  lands  of  the  Uni<» 
ted  States  may,  after  judgments  are  rendered  against  him  and 
the  land  sold  on  execution,  assign  the  duplicate,  and  defeat 
the  purchase,  would  open  the  door  to  enormous  fraud. 

Lands  are  taxed  from  entry  and  before  they  are  patented. 
Is  not  a  judgment  for  taxes  a  lien? 

The  assignee  of  the  duplicate  was  chargeable  with  notice 
of  the  judgment. 

The  United  States,  after  sale  and  before  the  Patent  issues, 
is  a  trustee  for  the  purchaser  or  his  assignees,  and  the  law 
may  execute  the  trust  and  convert  the  equitable  into  a 
legal  title. 

E,  S.  Lelandy  for  the  defendants  in  error. 

The  certificate  of  the  Commissioner  of  the  General  Land 
Office  is  not  sufficient  to  prove  when  the  certificate  of  entry 
was  assigned  The  certificate  supposed  to  be  assigned,  or  a 
certified  copy  thereof,  should  have  been  produced,  in  order 
that  the  Court  might  see  whether  the  assignment  of  said  cer- 
tificate  is  valid.  It  should  appear  from  the  certificate  that  the 
paper,  of  which  a 'copy  is  given,  is  a  paper  belonging  to  the 
Office  of  the  Commissioner.    2  Story's  U.  S.  Laws,  1238. 

There  is  a  variance  between  the  judgment  and  the  exe- 
cution offered  in  evidence  by  defendant ;  also  between  the 
sheriff's  deed  and  the  judgment.  JDen  v.  Farlee^  7  Halst. 
326 ;  same  v.  MorsBy  ib.  331 ;  same  v.  fVrighty  I  Peters' 
C.  C.  R.  66. 

The  defendant  below  was  not  injured  by  the  exclusion  of 
his  offered  evidence,  because  there  is  no  evidence  in  this  case, 
nor  was  any  offered,  to  conhect  him  with  Southwick's  title. 

An  action  of  ejectment  tries  the  legal  title.  An  equity 
can  not  prevail  against  the  legal  title  in  ejectment.  The  in- 
terest purchased  at  the  sheriff's  sale  can  be  only  an  equity. 
Bagnell  v.  Broderichj  13  Peters,  436  ;  Wilcox  v.  Jackson^ 
ib.  498 ;  Acts  of  1838-9,  page  196. 
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Caton,  J.  This  was  an  action  of  ejectment,  and  upon  the 
trial  in  the  Circuit  Court  the  plaintiff  below  introduced  a 
Patent  from  the  United  States,  for  the  premises  in  question, 
to  Jesse  Bowman  as  assignee  of  Samuel  M .  Bowman,  dated 
on  the  1st  of  May,  1843,  which  was  followed  by  a  deed  from 
Jesse  Bowman  to  Brent,  dated  December  1st,  1846.  The 
plaintiff  then  proved  the  possession  of  the  defendant,  and 
closed  his  case. 

The  defendant  then  offered  to  prove  by  the  Register's 
certificate,  that  the  land  in  controversy  was  entered   at  the 
Land  Office-by  Samuel  M.  Bowman  on  the  19th  of  May,  1840, 
and  that  he  assigned  his  certificate  of  purchase  to  Jesse 
Bowman  on  the  6th  of  April,  1843.     He  also  offered  the 
record  of  a  judgment  in  the  Lee  Circuit  Court,  against  Sam-^ 
uel  M.  Bowman,  which  was  entered  on  the   12th  day  of 
September,  1842,  upon  which  an  execution  was  issued  on 
the  28th  of  the  same  month,  by  virtue  of  which  the  sheriff 
levied  on  the  premises  in  question,  and  advertised  and  sold 
them  according  to  law  to  Southwick,  who  obtained  a  sheriff's 
deed  on  the  17th  of  December,  1844.    As  each  portion  of 
this  evidence  was  offered  it  was  objected  to,  and  ruled  out 
by  the  Court,  and  an  exception  taken*    A  verdict  and  judg- 
ment were  entered  for  the  plaintiff. 

It  is  first  necessary  to  inquire  what  rights  were  acquired 

under  the  judgment  and  sheriff's  sale  and  conveyance,  as 

against  the  patentee  and  his  grantee,  and  then  whether  these 

rights  could   be  asserted  and  vindicated  in  this  action  of 

.ejectment. 

By  section  one,  chapter  fifty  seven,  of  the  Revised  Stat- 
utes, <^all  interest  of  the  defendant  or  any  person  to  his  use, 
held  or  claimed  by  virtue  of  any  deed,  bond,  covenant  or 
otherwise  for  a  conveyance,  or  as  mortgagee  or  mortgager 
of  lands  in  fee,  for  life,  or  for  years,"  are  made  subject  to 
execution.  This  language  is  sufficiently  comprehensive  to 
embrace  the  interest  of  a  purchaser  of  Government  land 
while  he  holds  the  certificate  of  purchase,  and  before  the 
Patent  issuer.  But  that  no  doubt  might  be  left  on  the  sub- 
voL.  V.  37 
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ject,  the  third  section  provides,  that  ^the  legal  holder  or 
holders  by  record  of  any  certificate  of  purchase  of  lands 
from  the  United  States,  shall  be  deemed  to^  be  within  the 
true  intent  and  meaning  of  this  chapter."  At  the  time  of 
the  recovery  of  this  judgment,  the  issuing  of  the  execution, 
and  of  the  levy  and  sale  under  it,  Samuel  M.  Bowman  was 
the  legal  holder  of  record,  of  the  certificate  of  purchase  for 
the  premises,  as  the  assignment  to  Jesse  Bowman  was  not 
made  till  the  5th  of  April,  1843,  about  seven  months  after  the 
judgment  was  recovered.  All  of  the  interest  which  Samuel 
M.  Bonfman  ever  had  in  the  land,  whether  legal  or  equitable, 
passed  to  Southwick  by  the  sale  under  the  excution  and  the 
sheriff's  deed,  as  completely  as  if  the  transfer  had  been  by 
voluntary  conveyance,  and  Southwick  was  as  much  entitled 
to  a  Patent  in  the  one  case  as  he  would  have  been  in  the  other, 
and  such  is  the  effect  given  to  these  judicial  transfers  by  the 
Genef  al  Government.  See  Opinion  of  U.  S.  Att'y  Gen'l, 
^  Pub.  Land  Laws,  part  2d  page  3. 

The  nature  and  extent  of  the  interest  of  a  purchaser 
under  a  certificate  were  before  the  Supreme  Court  of  tlie 
United  States,  in  the  case  of  Carroll  v.  Safford^  3  Howard, 
441 ;  as  well  as  the  right  of  the  State  laws  to  control  and 
dispose  of  that  interest.  In  that  case  the  Court  said  : 
"When  the  land  was  purchased  and  paid  for,  it  was  no  longer 
the  property  of  the  United  States,  but  of  the  purchaser. 
He  held  for  it  a  final  certificate  which  could  no  more  be 
canceled  by  the  United  States,  than  a  Patent.  It  is  true, 
if  the  lanTl  had  been  previously  sold  by  the  United  States,  or 
reserved  from  sale,  the  qertificate  or  Patent  might  be  re- 
called by  the  United  States  as  having  been  issued  through 
mistakf .  In  this  respect  there  is  no  difference  between  the 
certificate  holder  and  the  patentee."  The  right  of  the  State 
authorities,  under  the  State  laws,  to  dispose  of  lands  abso- 
lutely, thus  situated,  was  fully  sustained  in  that  case. 

At  the  time  of  the  assignment  by  Samuel  M.  Bowman,  he 
had  no  interest  in  the  premises  except  the  right  of  re- 
demption, of  which  the  assignee  never  availed  himself,  and 
the  sheriff's  deed  must  relate  back  to  the  time  of  the  judg- 
ment, which  was  notice  to  all  the  wojAd  of  everything  which 
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was  legally  done  under  it.  The  rights  acquired  by  the 
sheriff's  deed  stand  upon  as  high  ground  as  if  the  Patent  had 
been  issued  to  Jesse  Bowman  without  any  assignment  at  all ; 
for  as  to  those  rights  the  assignment  was  utterly  void.  The 
assignor  had  no  interest  which  he  could  assign  except  the 
right  of  redemption,  and  the  assignee  was  bound  to  know 
this.  A  Patent  issued  under  a  void  assignment  could  con- 
vey no  more  right  than  one  issued  upon  a  second  sale  when 
the  first  was  valid,  and  in  such  a  case,  the  Supreme  Court 
of  the  United  States  has  said  that  the  Patent  conveys  no 
title.  In  the  case  already  referred  to,  on  page  461,  the 
Court  said :  "Now  lands  which  have  been  sold  by  the  Uni- 
ted States  can  in  no  sense  be  called  the  propertyx>f  the 
United  States.  They  are  no  more  the  property  of  the  Uni- 
tes States,  than  lands  patented.  So  far  as  the  rights  of  the 
purchaser  are  concerned  they  are  protected  under  the  pat- 
ent-certificate  as  fully  as  under  the  Patent.  Suppose  the  offi- 
cers of  the  Government  had  sold  a  tract  of  land,  received 
tlie  purchase  money,  and  issued  th'^.patent-certifiG^Lte,  can 
it  be  contended  that  they  could  sell  it  again  and  convey  a 
good  title?  They  could  no  more  do  this  than  they  could 
sell  land  a  second  time  which  had  been  previously  patented. 
When  sold,  the  Government,  until  the  Patent  shall  issue, 
holds  the  mere  legal  title  to  the  land  in  trust  for  the  pur- 
chaser." 

4 

Suppose  this  land  had  been  regularly  assessed  for  taxes 
as  the  property  of  Samuel  M.  Bowman,  before  ho  assigned 
to  Jesse  Bowman,  and  sold  for  non-payment  of  the  taxes, 
the  redemption  expired,  and  a  tait  deed  executed,  would  it 
be  contended  that  the  Patent  subsequently  issued  to  the 
assignee  would  defeat  the  tax  deed,  in  a  Courts  Law? 
And  yet  it  would  be  difficult  to  show  how  the  tax  deed 
would  convey  any  higher  title  or  greater  interest  than  the 
sheriff's  deed.  Suppose  the  Patent  had  been  issued  to  Sam- 
uel M.  instead  of  Jesse  Bowman,  would  it  be  contended  that 
the  Court  might  not  ga  behind  that  Patent,  and  protect  the 
rights  acquired  under  the  sheriff's  sale?     And  yet  Jesse 
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being  chargeable  \vith  notice,  acquired  no  better  title  under 
the  Patent  than  Samuel  M.  would  have  acquired ,  had  it 
been  issued  to  him. 

The  Commissioner  of  the  General  Land  Office  is  not  a 
judicial  officer,  and  his  determination  concludes  the  rights 
of  no  one.  1  McLane,  635.  If  he  issues  a  Patent  to  a 
person  not  entitled  to  it,  either  the  State  or  Federal  tribunals 
may  inquire  and  determine  who  has  the  better  right.  This 
is  no  ^interference  with  the  primary  disposition  of  the  soil 
by  Congress."    3  Howard's  (U.  S.)  R.  461. 

A  title  derived  from  the  Government  is  no  better  than  one 
derived  from  an  individual  owning  the  fee,  and  must  be 
adjudged  by  the  same  rules  of  law ;  and  a  fraud  may  as 
well  be  perpetrated  in  obtaining  a  title  from  the  Government 
as  from  an  individual,  and  it  is  the  duty  of  the  Court  to  pro- 
tect the  injured  party  against  the  one  as  well  as  the  other. 
A  fee  simple  title  is  the  same,  come  from  whatever  source 
it  may,  and  a  fraud  is  none  the  less  a  fraud  because  the 
officers  of  the  Governmient  are  imposed  upon  and  made  the 
instruments  of  its  perpetration. 

That  a  Court  of  Equity  would  treat  the  holder  of  the 
Patent  title  as  a  trustee,  and  compel  him  to  convey  to  the 
one  entitled  to  it  under  the  sheriff's  sale,  was  hardly  denied 
upon  the  argument,  and  the  only  serious  question  made  is, 
whether  a  Court  of  Law  has  the  power  to  investigate  this 
question  of  fraud  and  protect  the  party  against  it. 

The  jurisdiction  of  the  two  Courts  is  almost  equal  in 
their  right  to  try  and  determine  questions  of  fraud,  but  their 
means  of  piov^ng  the  fraud  are  not  equal,  and  their  mode 
of  granting  relief  is  widely  different.  The  superior  facilities 
of  a  Court  of  Equity  to  investigate  the  question  and  to 
grant  the  relief,  render  it  frequently  advisable  to  resort  to 
that  Court  at  once,  but  that  is  no  reason  why  the  party  may 
not  avail  himself  of  such  relief  as  a  Court  of  Law  can  give 
him  when  he  can  prove  the  fraud.  Courts  of  Equity,  in  cases 
of  fraud,  frequently  affirm  the  fraudulent  act,  and  compel  the 
party  who  has  fraudulently  obtained  an  apparent  right,  to 
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transfer  it  to  the  person  who  is  in  equity  entitled  to  it,  while 
the  Court  of  Law,  for  want  of  such  a  power,  will  treat  the 
fraudulent  act  as  a  nullity — as  if  not  done  dt  all.  The  books 
abound  with  cases  where,  in  actions  of  ejectment,  an  ap- 
parently good  title  is  treated  as  a  nullity,  because  it  was  ob- 
tained by  fraud.  Hardly  a  day  passes  but  the  Common  Law 
Courts  are  inquiring  whether  the  conveyance  relied  upon 
was  not  made  to  defraud  creditors,  and  when  the  fraud  is 
established,  the  deed  is  held  to  be  void.  This  doctrine  and 
practice  are  too  familiar  to  require  a  reference  for  their  sup- 
port, and  yet  this  record  presents  in  principle  just  such  a  case. 
Surely  the  rights  of  the,  purchaser  at  the  sheriff's  sale  are  no 
worse  than  they  would  have  been,  had  the  fraudulent  act 
been  done  before  the  sale,  or  before  the  judgment.  Had 
Samuel  M.  Bowman  purchased  of  an  individual  instead  of  the 
Government,  and  taken  a  bond  for  a  deed,  his  interest,  under 
our  statute,  would  have  been  subject  to  sale  under  the  exe- 
cution, and  it  would  hardly  be  denied  that  a  Court  of  Law 
would  treat  as  a  nullity,  a  deed  to  the  assignee  of  Samuel, 
when  it  was  established  that  the  assignment  was  made  and 
the  deed  obtained  to  defraud  creditors,  or  to  defeat  a  title 
previously  obtained  by  a  sale  under  an  execution  against 
Samuel.  The  case  supposed  is  parallel  with  the  one  before 
us.  Both  would  be  treatd  alike  in  a  Court  of  Equity,  and 
they  must  share  the  same  fate  in  a  Court  of  Law. 

But  Courts  of  Law  are  not  limited  in  their  inquiries  into 
fraudulent  conveyances,  to  cases  where  the  title  was  obtained 
to    defraud    creditors,  but  their  jurisdiction  on  this  point 
seems  to  be  almost  universal.     Courts  of  Law,  as  well  as 
Courts  of  Equity,  have  even  gone  so  far  as  to  break  in  upon 
and  disregard  the  express  provisions  of  legislative    Acts 
giving  a  preference  to  certain  conveyances,  as  well  as  the 
conveyances  themselves,  where  the  deed  and  the  statute 
are  attempted  to  be  used  for  fraudulent  purposes.     Such  is 
the  case  when  a  junior  deed,  which  has  been  recorded,  and 
thus,  by  the  terms  of  the  recording  Act,  is  entitled  to  a 
preference  over  a  senior  unrecorded  deed,  is  set  up  in  oppo- 
sition to  the  latter,  the  grantee  in  the  junior  deed  having 
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vnotice  of  the  prior  convejance.  Jackson  v.  Burgott,  10 
Johns.  457,  was  an  action  of  ejectment,  and  the  defend- 
ant relied  upon  a  deed  dated  subsequent  to  that  of  the  plain- 
tiff, but  of  prior  registry,  and  one  of  the  points  made  by 
the  defendant's  counsel,  was,  <*That  if  he  had  notice,  the 
lessor  of  the  plaintiff  cannot  avail  himself  of  that  fact  in  a 
Court  of  Law ;"  but  it  was  held,  that  the  subsequent  pur- 
chaser, having  had  notice  of  the  prior  conveyance,  the  deed 
to  him  was  fraudulent  and  void,  and  that  a  Court  of  Law 
had  concurrent  jurisdiction  with  a  Court  of  Equity  to  try 
the  question  of  fraud,  and  that  it  would  disregard  the 
fraudulent  deed.  Chief  Justice  Kent  said:  <<The  foundation 
of  the  English  doctrine  is  the  fraud  of  a  second  purchase 
tinder  a  knowledge  of  the  first,  and  when  that  appears,  (as 
it  will  in  almost  all  cases  where  the  second  purchase  is  made 
with  a  knowledge  of  the  first,  and  with  a  view  to  defeat  it,) 
it  cannot  consist  with  the  honor  of  the  law,  or  with  the  w^isdom 
of  the  administration  of  justice,  that  the  fraud  should  remain 
triumphant."  Again,  he  says,  "and  Courts  of  Law  have  con- 
current jurisdiction  in  all  cases  of  fraud.  Fraud  will  invali- 
date in  a  Court  of  Law  as  well  as  in  a  Court  of  Equity,  and 
annul  every  contract  and  every  conveyance  infected  with  it." 

Upon  a  like  state  of  facts  in  the  case  of  Morris  v.  Gi7/,  1 
Chip.  49,  Chief  Justice  Chipman  held  the  same  rule,  and 
said  "That  it  would  be  mischievous  to  allow  such  fraudulent 
acts  to  prevail  in  a  Court  of  Law,  only  to  turn  the  parties 
over  to  a  Court  of  Equity,  where  they  would  be  immediately 
set  aside.     Fraud,  if  fully  proved,  invalidates  every  trans- 
action, as  well  at  Law  as  in  Equity."     Neither  the  recording 
Acts  of  England,  of  New  York,  or  Vermont,  make  any  ex- 
ception where  the  subsequent  recorded  dee<^  is  obtained 
TYiala  Jide^  but,  by  their  terms,  give  all  such  junior  deeds  a 
preference  over  a  prior  unregistered  conveyance.     Still, we 
see  that  Courts  of  Law  will  inquire  into  the  fraud,  and  re- 
fuse to  give  effect  either  to  the  statute  or  the  deed,  where  the 
design  is  to  perpetrate  a  fraud.    Rarely  will  the  Courts  of 
Law  be  called  upon  to  extend  the  doctrine  further  than  this. 

In  order  to  show  the  universality  of  this  lule,  and  the  ex- 
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tent  to  which  Courts  of  Law  will  investigate  questions  of 
fraud,  we  will  refer  to  two  cases  of  another  class,  where  H  wafi 
admitted  by  the  Court  that  there  was  no  frandf  in  fact  or  in- 
tended fraud,  but  merely  a  fraud  in  law,  for  which  the  deeds 
were  only  voidable,  and  not  absolutely  void.  Den  v.  Mc- 
Knighty  6  Halst.  386,  was  an  action  of  ejectment.  The 
plaintiffs  claimed  the  premises  as  heirs  at  law  of  Thomac 
Moore,  deceased,  and  the  defendant  claimed  under  a  deed 
from  Haines,  executor  of  Burton,  who  derived  title  through 
Abbott,  the  grantee  of  Burton,  who  had  conveyed  the 
premises  as  executor  of  the  plaintiffs'  ancestor.  The  Court 
found  that  the  conveyances  from  Burton,  as  executor,  ta 
Abbott,  and  from  Abbott  back  to  Burton,  were  merely  color- 
able, and  that  the  sale  was  in  reality  by  the  executor  to  him- 
self, and  hence  in  law  fraudulent.  In  speaking  of  sales. made 
by  trustees  to  themselves,  the  Court  remarks  :  ^^They  arCs 
I  think,  voidable,  not  void.  They  may  be  avoided  by  the 
cestuzs  que  trusty  and  their  heirs,  from  whose  ratification,  they 
may,  even  as  to  themsiclves,  become  valid.  StrangeiK  or 
third  persons  cannot  impeach  or  question  them.''  Upon  the 
power  of  the  Court  to  take  cognizance  of  the  question,  the 
Court  says :  ^'The  lessors  of  the  plaintiff  may  availthem- 
selves  of  the  objection  to  the  validity  of  these  deeds,  in  the 
present  action  of  ejectment,  and  are  not  obliged,  in  order  to 
impngn  them,  to  resort  to  the  Court  of  Chancery." 

The  same  question  arose  upon  a  similar  state  of  facts, 
except  that  the  sale  was  by  an  administrator  under  an 
order  of  the  Court,  in  the  case  oiDen  v.  Hammely  4  Harr.  73. 
The  Court  there  said:  <^The  next  question  is^  n^ether  a  sale 
and  conveyance  under  the  decree,  if  fraudulently  made  by 
the  administrator,  can  be  avoided  in  a  Court  of  Law,  or 
whether  relief  can  be  had  only  in  a  Court  of  Equity.  The 
cases  preclude  all  doubt  on  this  point."  ^'The  authorities 
show  that  a  fraudulent  deed  may  be  invalidated  in  a  Court 
of  Law  if  the  fraud  can  be  sufficiently  proved."  Indeed,  in 
none  of  these  cases  were  the  fraudulent  deeds  absolutely  void, 
but  were  only  voidable  at  the  election  of  the  injured  partiei 
or  their  representativesL 
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In  the  case  before  us,  had  the  original  grantor  been  an  in- 
dividual, although  innocent  of  the  fraud,  a  Court  of  Law  would 
hold  the  conveyance  to  the  fraudulent  grantee  void,  and  re- 
fuse to  recognize  it,  and  why  shall  not  the  same  rule  prevail 
where  the  conveyance  is  from  the  Government?  It  is  not  de- 
nied that  in  a  Court  of  Equity  the  rule  would  be  the  same.  The 
Government  was  but  a  naked  trustee,  and  its  conveyance 
conveys  no  better  title,  and  is  entitled  to  no  higher  immunity, 
than  that  of  any  other  trustee  who  holds  the  legal  title. 

The  law  is,  that  the  Common  Law  Courts  may  entertain 
jurisdiction  of  questions  of  fraud,  and  that  a  conveyance, 
whether  it  be  by  deed  from  an  individual,  or  by  a  Patent  from 
the  Government,  although  executed  with  all  the  forms  of  the 
law,  when  obtained  in  fraud  of  the  rights  of  others,  may,  in  an 
action  of  ejectment,  be  disregarded  by  the  Court  as  void,  at 
the  instance  of  the  injured  party,  or  those  holding  under  him. 

But  it  was  argued  that  our  statute  precludes  the  Court 
from  inquiring  into  the  validity  of  a  Patent  when  opposed  to 
a  final  certificate.  So  far  from  that  being  the  case,  we  think 
the  statute,  if  it  affects  the  question  at  all,  strengthens  the 
right  of  the.per son  claiming  under  the  certificate,  to  resist  a 
Patent  fraudulently  obtained,  for  it  gives  to  his  title  an  effect 
in  a  Court  of  Law  before  unknown. 

Sec.  4,  chap.  40,  Rev.  Stat.,  provides,  that  "  the  cer- 
tificate of  any  such  Register  of  the  entry  or  purchase  of  any 
tract  of  land  within  his  district,  shall  be  deemed  and  taken 
to  be  evidence  of  title  in  the  party  who  made  such  entry  or 
purchase,  or  his  heirs  or  assigns,  and  shall  enable  such  party, 
his  heirs  or  assigns  to  recover  the  possession  of  the  land, 
described  in  such  certificate,  in  any  action  of  ejectment  or 
forcible  entry  and  detainer,  unless  a  better  legal  and  para- 
mount title  be  exhibited  for  the  same.'^ 

Sec.  6.  <<A  Patent  for  land  shall  be  deemed  and  considered 
a  better  legal  and  paramount  title  in  the  patentee,  his  heirs 
or  assigns,  than  the  official  certificate  of  any  Register  of  a 
Land  Office  of  the  United  States,  of  the  entry  or  purchase  of 
the  same  land." 

There  are  two  promineat  provisions  in  these  two  sections. 
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The  first  is,  that  the  equitable  title,  which  is  evidenced  by  the 
Register's  certificate,  shall  enable  the  party  to  recover  in  an 
action  of  ejectment;  and  the  other  is,  that  the  legal  title,  which 
is  conveyed  by  the  Patent,  is  paramount  to  such  equitable  title. 
The  first  provision  is  a  new  oue,  and  secures  to  the  party 
holding  the  equitable  title  a  right  which  did  not  exist  at  the 
Common  Law;  while  the  second  is  merely  the  affirmance  of  a 
Common  Law  principle,  and  designed  to  prevent  the  previous 
provision  being  so  construed  as  to  make  the  equitable  title 
paramount  to  the  legal.  It  was  certainly  competent  for  the 
Legislature  to  confer  upon  the  Courts  of  Law  the  right  to  pro- 
tect an  equitable  titlA  in  an  action  of  ejectment.  Indeed,  they 
may  give  the  Courts  of  Law  just  so  much  equitable  juris- 
diction as  they  please,  and  prescribe  the  mode  in  which  the 
relief  shall  be  granted.  Such  is  the  character  of  the  juris- 
diction conferred  by  this  statute.  It  is  true  the  statute  does 
not  authorize  a  party  to  defend  his  possession  with  such  equit- 
able title,  but  that  follows  as  a  necessary  consequence  of  his 
right  to  recover  upon  it.  As  before  remarked,  the  word 
paramount^  in  this  statute,  is  used  for  the  purpose  of  still  pre- 
serving the  Common  Law  distinction  in  the  grade  of  title,  and 
to  give  a  preference  tfl  the  legal,  when  fairly  obtained,  over 
the  equitable  title.  So,  in  cases  arising  under  the  registry 
Act.  There  the  title  acquired  by  the  deed  first  recorded,  is, 
in  as  unqualified  terms  as  are  used  in  this  statute,  declared 
to  be  paramount,  and  yet  in  an  action  of  ejectment,  when  it  is 
tainted  with  fraud,  by  the  construction  uniformly  given,  it 
loses  its  paramount  character  and  must  give  way  to  a  title 
which,  by  the  letter  of  the  law,.is  made  inferior  to  it.  By  rea- 
son of  its  superior  equity  the  latter  prevails.  When  the  ap^ 
parently  paramount  title  is  infected  with  fraud,  it  is  not  the 

* 

better  legal  title  within  the  meaning  of  the  statute.  The  Courts 
of  Law  are  expressly  autlTorized  to  protect  and  enforce  this 
equitable  title,  and  it  was  never  the  intention  of  the  Legisla- 
ture to  defeat  it  by  one  nominally  of  a  higher  grade,  but  which 
was  obtained  in  fraud  of  it.  Such  a  result  would  not  com- 
port with  the  manifest  intent  of  the  Legislature  or  a  just  ad- 
ministration of  -the  law.    If  the  construction  contended  for 
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must  be  adopted  by  the  Courts  of  Law^  then  the  same  rule 
must  be  adhered  to  by  the  Courts  of  Equity,  and  then  the  fraud 
must  triumph  everywhere.  No  statute  should  be  so  construed 
as  to  protect  a  fraud,  for  it  is  not  to  be  presumed  that  the 
Legislature  so  designed  it.  When  they  intend  such  a  result, 
they  will  use  language  which  is  not  open  to  construction. 
If  our  statute  gives  a  fraudulent  Patent  title  a  preference  over 
another  which,  by  the  very  act,  is  raised  above  its  common 
law  level,  then  have  the  Legislature  weakened  and  prostra- 
ted that  very  title  which  they  intended  to  elevate  and  strength- 
en. We  have  before  shown  that  the  Supreme  Court  of  the 
United  States  has  said,  that  a  Patent  issued  upon  an  unau- 
thorized entry,  made  after  the  officers  of  the  Government  had 
sold  the  land,  received  the  purchase  money,  and  issued  a  pa* 
tent- certificate,  conveys  no  title.  3  Howard,  461.  And  yet 
the  construction  contended  for  would  make  the  Patent  con- 
clusive against  th-e  certificate  holder.  The  statute  was  de- 
signed for  the  use  and  benefit  of  of  the  certificate  holder,  and 
must  not  be  so  construed  as  to  make  it  destructive  of  his 
rights,  which  might  have  been  protected  by  the  Common  Law. 
We  will  now  notice  the  case  of  Bagnell  v.  Brodericky  13 
Peters,  436,  to  which  we  are  referred  by  the  defendant  in 
error,  and  which,  it  isinsisted,  is  in  point  for  him.  That  was 
an  action  of  ejectment,  and  the  plaintiff  relied  upon  a  Patent 
to  John  Robertson,  jr.,  issued  upon  the  plat  and  certificate  of 
location  of  the  Surveyor  General,  which  were  in  the  name  of 
the  patentee,  under  a  special  Act  of  Congress,  authorizing  the 
relinquishment  of  certain  lands  which  had  been  injured  by  an 
earthquake,  and  the  location  of  other  lands  in  lieu  of  them. 
There  was  "evidence  in  the  record  tending  to  show  that  the 
Morgan  Byrne  (under  wh3m  the  defendants  claimed)  had 
made  the  relinquishment  of  the  New  Madrid  claim;"  but  the 
same  evidence  showed  Hhatthe  location  certificate  w^s  grant- 
ed to  John  Robertson,  jr.'  The  defendant  relied  upon  a  stat- 
ute of  Missouri  which  provides  that  an  action  of  ejectment 
may  be  maintained  upon  "a  New  Madrid  location,"  and  the 
decision  of  the  Court  is  placed  expressly  upon  the  ground  that 
the  defendant  had  no  such  title  as  would,  under  the  statute^ 
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maintain  an  action  of  ejectment,  and  hence  could  not  defend 
their  possession  under  the  statute.  After  stating  the  case 
and  referring  to  the  statute,  the  Court  says,  <'Our  opinion  is, 
first,  that  the  location  referred  to  in  the  Act  is  the  plat  and 
certificate  of  the  Surveyor,  returned  to  the  Recorder  of  land 
titles:"  and  after  stating  the  reasons  for  this  construction  of 
the  statute,  the  Opinion  proceeds:  ^'The  survey  having  been 
made  and  certified  to  the  Recorder  in  the  name  of  John  Rob- 
ertson, jr.,  Byrne  had  no  title  which  would  sustain  an  eject- 
ment in  any  case,  and  of  course  those  claiming  under  him 
cannot  successfully  defend  themselves  under  the  evidence 
they  adduced."  What  the  Judge  who  prepared  the  Opinion 
of  the  Court  seems  to  think  the  decision  would  have  been, 
had  a  different  case  been  presented,  we  do  not  feel  called 
upon  to  examine,  as  it  does  not  concern  us.  We  find  no 
authority,  in  the  case  referred  to,  conflicting  in  the  least  with 
the  views  which  we  entertain  of  the  law  applicable  to  the 
case  before  us. 

Having  shown  in  what  way  it  was  competent  for  Rogers 
to  prove  that  he  did  not,  in  the  language  of  the  issue,  <^un- 
lawfully  withhold  the  possession,"  it  only  remains  to4)e  seen 
whether  the  evidence  which  he  offered,  and  which  was  ex- 
cluded by  the  Court,  tended  to  prove  such  a  case  5  for,  ac- 
cording to  Mr.  Greenleaf,  the  Court  was  authorized  to 
^^exclude  all  evidence  of  collateral  facts,  or  those  which  are 
incapable  of  affording  any  reasonable  presumption  or  infer- 
ence as  to  the  principal  fact  or  matter  in  dispute."  1  Greenl. 
Ev.,  §  62.  Was  the  evidence  offered  incapable  of  affording 
such  reasonable  presumption  or  inference  ?  On  the  contrary 
it  was  the  very  foundation  of  the  case  which  it  was  compe- 
tent for  him  to  prove.  Without  it,  all  other  evidence  would 
have  been  useless.  Without  it,  it  was  impossible  for  him  to 
make  out  his  proposed  defence.  The  question  is,  not 
whether  it  was  sufficient  of  itself  to  make  out  the  defence, 
but  would  it  aid  to  make  out  the  case  ?  Would  it  tend  to 
prove  the  defence  ?  Most  cases  have  to  be  proved  by  a 
succession  of  distinct  facts,  neither  of  which  standing  alone, 
would  amount  to  anything,  while  all  taken  together  form  a 
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connected  chain,  and  establish  the  issue,  and  from  necessity 
a  party  must  be  allowed  to  present  his  case  in  such  detached 
parts  as  the  nature  of  his  evidence  requires.     It  would  be 
no  less  absurd  than  inconvenient,  when  proof  is  offered  in 
its  proper  order,  of  one  necessary  fact,  to  require  the  party 
to  go  on  and  oSer  to  prove  at  the  same  time  all  the  other 
necessary  facts  to  make  out  the  case.     Such  a  practice 
would  embarrass  the  administration  of  justice,  and  prove 
detrimental  to  the  rights  of  parties.     It  may  be  that  Sogers 
was  bound  to  connect  himself  with  Southwick's  title,  before 
he  could  insist  that  the  Patent  was  void,  because  obtained  in 
fraud  of  such  title,  but  he  must  first  prove  such  title  to  exist, 
before  he  could  connect  himself  with  it,  and  this  he  was  not 
allowed  to  do.     If  he  was  bound  to  connect  himself  with 
Bowman's  creditors,  to  avail  himself  of  the  fraud  practiced 
upon  them,  he  must  first  show  that  there  were  such  creditors, 
find  the  judgment  which  proved  this  was  ruled  out  by  the 
Court.     It  is  the  right  of  the  party,  when  he  offers  evidence 
in  its  proper  order,  which  proves,  or  tends  to  prove  any 
necessary  fact  in  the  case,  to  have  it  go  to  the  jury ;  for  the 
reason&ble  presumption  is,  that  it  will  be  followed  by  such 
other    proof  as    is  necessary   for  its   proper   connection ; 
and  if  it  is  not,  it  then  becomes  irrelevant,  pnd  assucl*,  if 
desired,  may  be  withdrawn  from  the  jury.     If  there  is  any- 
thing to  induce  the  suspicion  that  the  time  of  the  Court  is 
being  trifled  with,  it  may  be  proper  to  call  upon  counsel  to 
state  the  connection,  which  they  expect  to  give  the  proposed 
evidence,  but  this  should  ordinarily  be  avoided,  as  it  is  often 
embarrassing  for  counsel  to  anticipate  their  case   in    the 
presence  of  the  opposite  party.     It  may  sometimes  happen 
that  evidence  is  offered  so  out  of  its  proper  place  as  to 
authorize  the  Court  to  exclude  it  for  want  of  a  proper  foun- 
dation.    As  in  this  case  :     Had  the  sherifif's  deed  been  of- 
fered without  the  previous  proceedings,  it  might  have  teen 
properly  excluded,  till  the  proper  foundation  for  it  was  shown. 
No  such  objection,  however,  existed  in  this  case.    The  party 
commenced  at  the  foundation  of  his  case,  and  offered  to  es- 
tablish the  first  necessary  fact,  and  when  that  was  ruled  out 
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he  still  persisted  in  offering  to  prove  subsequent  parts  of  his 
case  dependent  upon  those  previously  offered  and  rejected, 
till  his  repeated  offers  had  almost  the  appearance  of  wrestling 
with  the  opinion  of  the  Court.  He  proceeded  as  far  as  duty 
or  propriety  required,  for  it  was  apparent  then,  as  it  is  now, 
that  the  evidence  was  ruled  out  because  it  was  the  opinion 
of  the  Court  that  it  was  not  competent  to  defeat  the  Patent, 
by  the  case  which  the  evidence  tended  to  "bIiow,  and  not  be- 
cause the  party  did  not  propose  evidence  enough.  Nor  has 
it  been  insisted  here  that  the  evidence  was  ruled  otlt  because 
Rogers  did  not  offer  to  connect  himself  with  Southwick's 
title,  but  the  whole  effort  has  been  to  sustain  the  decision 
upon  the  other  ground.  • 

We  are  of  opinion  that  the  Court  erred  in  rejecting  the 
evidence  offered,  and  for  that  reason  the  judgment  is  reversed 

with  costs,  and  the  cause  remanded. 

Judgment  reversed. 
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Isaac  B.  Potter,  appellant,  v,  Leonard  Dennison,   ap- 
pellee. 

%^ppeal  from -Lake. 

Whenever  a  factor  barters  or  otherwise  disposes  of  the  goods  of  his  principal, 
in  a  manner  not  authorized  by  his  principal,  and  not  within  the  ordinarj  asd 
accustomed  modes  of  transacting  the  like  business^  the  principal  may  follow 
and  reclaim  the  property,  whether- the  person  dealing  with  the  factor  knew 
him  to  be  snch  or  not,  and  although  the  factor  was  in  possession  of  the  goods, 
and  sold  them  in  his  own  name. 

If,  however,  the  principal,  by  any  act  of  his  own,  has  induced  such  third  person 
to  believe  he  has  given  the  factor  authority  so  to  dispose  of  the  goods,  the 
principal  can  not  reclaim  the  goods. 

Although  the  owner  of  goods  permit  bis  agent  to  transact  the  ordinary  business 
of  a  merchant,  with  such  goods,  in  his  own  name,  yet  the  owner  is  boand 
by  the  acts  of  his  agent  only  so  far  as  they  are  within  the  ordinary  mode  of 
ti^iwacting.  that  particular  bi^inch  of  business ;  provided  there  are  no  circum- 
stances tending  to  show  that  he  permitted  tbe  agent  to  use  his  own  name 
with  a  view  of  imposing  upon  others. 

When  it  is  necessary  for  the  plaintiff  to  execute  a  deed  to  the  defendant  before 
he  brings  his  suit,  and  he  does  all  in  his  power  towards  such  execution,  but 
is  prevented  by  the  defendant  from  completing  it,  his  rights  in  the  suit  will 
be  the  same  as  if  the  deed  had  been  executed/ 

An  objection,  whether  well  or  ill  taken,  that  the  appellee,  being  plaintifT  below, 
split  his  cause  of  action  into  two  suits,  cannot  be  assigned  for  error  in  the 
Supreme  Court  when  no  such  objection  was  taken  in  the  Circuit  Court. 

Replevin  and  Trover,  brought  by  the  defendant  in 
error  against  the  plaintiff  in  error,  and  tried  at  the  March 
term,  1848,  of  the  Lake  Circuit' Court,  by  the  Hon.  Jesse 
B.  Thomas,  the  parties  dispensing  with  a  jury.  Both  suits 
were  between  the  same  parties,  depending  on  the  same 
facts,  and  tried  together  on  the  same  evidence.  The  defen- 
dant pleaded  the  general  Issue,  and  property  in  himself,  to 
the  declaration  in  replevin,  and  the  general  issue  alone  in 
the  action  of  trover. 

The  plskintiff  below  read  in  evidence  at  the  trial  the  de- 
positions of  Elisha  Ei  Dennison  and  E.  W.  Hoyt,  and  on 
their  testimony  submitted  his  case. 

Said  Dennison  testified  substantially  as  follows :  that  he 
is  the  son  of  the  plaintiff  below,  who  is  a  farmer  residing 
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in  Sackett's  Harbor,  Jefferson  county,  State  of  New  York ; 
that  the  said  plaintiff,  Leonard  Dennison,  bought  part  of  the 
goods  in  question  in  his  own  name  at  Albany,  Buffalo,  and 
Oswego,  in  the  State  of  New  York,  and  a  part  of  them  at 
Chicago,  Illinois,  and  that  another  part  of  them  was  bought 
by  the  said  witness,  in  his  own  name,  at  Little  Fort^  Lake 
county,  Illinois ;  that  the  goods  bought  by  Leonaril  Denni* 
son,  were  bought  at  witness'  request,  and  for  him  to  sell, 
and  that  his  (witness')  interest  in  the  trade  was  common 
with  that  of  Leonard  Dennison ;  that  there  was  no  agree- 
ment between  Leonard  Dennison,  plaintiff,  and  the  witness, 
upon  what  terms  witness  was  to  sell  the  goods,  or  what  was 
to  be  his  compensation ;  that  the  plaintiff  accompanied  a 
part  of  the  goods  to  Little  Fort ;  that  there  witness  opened  a 
store  with  the  goods  in  question,  advertising  and  selling 
them  in  his  own  name ;  that  he  continued  to  do  business 
thus  for  the  term  often  months  in  the  years  1846  and  1847; 
t!iat  he  never  did  become  the  purchaser  of  said  goods  or 
any  part  or  portion  of  them  from  the  plaintiff,  or  any  other 
person,  or  any  interest  therein ;  that  on  the  4th  of  June,  A.  D. 
1847,  he  sold  the  residue  of  the  goods  then  on  hand  to  the 
defendant  below ;  that  the  consideration  received  from  the 
said  defendant  was  the  conveyance  of  240  acres  of  land  in 
Lapeer  county,  Michigan,  to  Leonard  Dennison ;  that  he 
(witness)  received  the  deed  as  the  agent  of  Leonard  Den- 
nison; that  the  deed  was  by  the  witness  given  up  to  the 
grantor  to  be  destroyed  on  the  19th  June,  1847,  (which  was 
three  days  after  the  execution  thereof)  and  that  he  (said 
Potter)  acknowledged  that  he  had  destroyed  it;  that  the 
reason  why  the  deed  was  given  up  was  because  witness 
exchanged  said  land  with  Potter  for  twelve  shares  of  copper 
stock  in  the  Mineral  Creek  Mining  Company ;  that  the  said 
Potter  represented  that  the  company  was  doing  a  good  busi- 
ness, and  had,  the  year  before,  made  a  dividen^l  of  thirty 
three  per  cent,  and  that  such  representations  induced  him 
to  exchange  the  land  for  copper  stock.  The  witness  then 
narrates  the  ex  parte  statements  of  Isaac  £.  Berry  and  George 
Gibbs,  that  the  certificates  of  stock  were  worthless,  and 
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says  that  Potter  admitted  he  knew  they  were  so ;  that  wit- 
ness was  informed  that  the  stock  wat  forfeited  to  the 
company  for  a  failure  to  pay  up  the  assessment;  that  the 
land  was  exchanged  for  copper  stock  on  the  19th  June,  1847 ; 
that  six  hundred  and  twenty  seven  dollars  and  seventeen 
cents  of  the  property,  (a  schedule  of  which  is  given  in  the 
depo8it\|9n, )  was  replevied  from  and  delivered  over  to 
Leonard  Dennison,  and  that  property  of  the  value  of  two 
hundred  and  forty  eight  dollars  and  eighty  three  cents  (  a 
schedule  of  which  is  also  given)  was  not  replevied  because 
the  same  could  not  be  found ;  and  that  Potter  admitted  the 
sale  of  certain  articles  (specified  by  witness)  contained  {in 
that  schedule. 

To  all  the  testimony  relating  to  the  exchange  of  land  for 
copper  stock,  the  defendant  below  objected,  because  the 
testimony  given  showed  ttiat  the  goods  in  question  had  been 
conveyed  to  the  defendant  for  the  Lapeer  land,  and  that 
any  other  trade  had  no  relation  to  the  issue. 

E.  W.  Hoyt,  for  the  plaintiff  below,  testified,  that  on  Sat- 
urday before  the  commencement  of  the  suit,  Potter,  the  de- 
fendant below,  admitted  in  his  presence  to  Leonard  Dennison, 
the  purchase  of  the  goods  from  E.  E.  Dennison  for  the 
Lapeer  land ;  the  subsequent  exchange  of  the  land  for  cop- 
per stock ;  that  Potter  declined  the  delivery  of  the  prop- 
erty purchased  to  Leonard  Dennison,  and  said  he  could 
not  find  his  deed  for  the  Lapeer  land,  &c. ;  that  he  mark- 
ed out  on  the  ground  where  he  thought  it  was  situ- 
ated, and  said  he  had  never  heard  the  name  of  Leonard 
Dennison  mentioned  until  he  was  requested  to  make  the 
deed  to  him. 

The  testimony  of  the  defendant  was  in  substance  as  foI-« 
lows:  N.  P.  Davost  testified  that  he  published  a  newspaper 
at  Little  Fort,  called  the  Lake  County  Herald,  from  the  28th 
of  August  to  the  9th  of  September,  1846,  in  which  £.  E. 
Dennison  advertised  himself  as  a  dealer  in  stoves,  iron,  nails, 
grind  stones,  stone  and  hard  ware,  and  gave  a  copy  of  such 
advertisement. 
Henry  W.  Blodgett  swears,  that  from  the  2d  day  of  April 
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and  for  three  mooths  thereafter  he  was  the  publisher  of  a 
weekly  newspaper  at  Little  Fort,  called  the  Lake  County 
Visitor,  and  that  during  that  time  he  published  for  E.  E^. 
Dennison  a  Card,  (a  copy  of  which  he  recites,)  and  that  he 
mailed  in  each  week  of  that  time  a  copy  of  said  paper,  direct- 
ed to  Leonard  Dennison,  at  Sackett's  Harbor,  in  the  State  of 
New  York. 

Upon  the  foregoing  testimony  the  Court  found  the  issues 
in  both  cases  for  the  plaintiff,  and  assessed  his  damages,  in 
the  action  of  trover,  at  two  hundred  and  seven  dollars  and 
thirty  nine  cents.  $ 

The  defendant  moved  for  a  new  trial,  on  the  ground  that 
the  verdicts  were  against  the  evidence,  against  the  law  and 
the  evidence,  and  because  of  newly  discovered  evidence, 
which  last  ground  was  supported  by  affidavits.  The 
motion  was  overruled  and  judgment  entered  on  the  verdicts. 
The  defendant  excepted  and  brought  the  cases  here  by 
appeal. 

J,  H,  CoUinsy  for  the  appellant. 

» 

L  The  defendant  in  error,  having  allowed  Elisha  E. 
Dennison  to  hold  himself  out  as  the  owner  of  the  goods,  can- 
not now  deny  that  he  was  the  owner,  and  is  bound  by  his 
acts. 

It  was  an  admission,  which,  having  been  acted  upon,  is 
conclusive  against  defendant.     1  Greenl.  Ev.  §  207. 

^^Admissions  which  have  been  acted  upon  by  others  are 
conclusive  against  the  party  making  them,  in  all  cases 
between  him  and  the  person  whose  conduct  he  has  thus 
influenced.    2  Kent's  Com.  614. 

<^It  is  of  no  importance  whether  they  were  made  in  ex- 
press language  to  the  person  himself,  or  implied  from  the 
open  and  general  conduct  of  the  party."  Vide  1  MauL 
&  Sel.  marginal  page,  147. 

IL  At  least  the  defendant  in  error  cannot  deny  that 
Elisha  E.  Dennison,  if  an  agent  at  all,  had  full  discretionary 
power  to  dispose  of  the  goods  in  any*  way  he  pleased. 

The  defendant  has  ^^ clothed  the  agent  with  all  the  apparent 

VOL.  V.  38 
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muniments  of  an  absolute  title,  and  authorized  him  to  dispose 
of  the  property  as  sole  owner,"  by  giving  him  the  possei^sion, 
and  permitting  him  to  hold  himself  out  to  the  world  as  sole 
owner,  and  to  buy,  sell,  and  exchange  at  pleasure.  Story's 
Agency,  §  227  ;  Paley's  Agency,  325. 

It  is  not  shown  what  the  nature  and  extent  of  the  agency 
were,  except  by  the  acts  and  admissions  of  the  principal  and 
agent.  E.  E.  Dennison,  by  whom,  as  is  apparent  from  his 
manner  of  testifying,  any  necessary  fact  could  have  been 
proved,  does  not  pretend  that  his  agency  had  any  limitation. 
By.  his  acts,  done  with  the  knoSvledge  of  his  principal,  he  ap- 
pears to  have  been  clothed  with  unlimited  powers.  He  sold, 
purchased  and  bartered  in  his  own  name.  The  oats,  lime, 
notes  for  lime,  and  other  articles  sued  for,  show  that  he  did  not 
transact  an  ordinary  factorage  or  commission  business. 

Why  did  not  Elisha  E.  Dennison  swear  as  to  the  lim- 
itation of  his  powers,  if  they  had  any  limit  ?  The  question 
whether  the  sale  of  the  goods  for  the  land  was  out  of  the 
usual  course  of  trade,  is  one  of  fact  and  not  of  law,  and  the 
onu.^  probandi  is  with  the  defendant  in  error. 

III.  The  deed  from  the  plaintiff  in  error  to  the  defendant 
in  error  vested  the  legal  title  to  the  lands  given  for  the  goods  ; 
and  the  title  was  not  divested  by  a  surrender  of  the  deed, 
or  its  cancellation.  And  before  Dennison  could  recover  for 
the  goods  he  should  have  made  out  and  tendered  a  deed  to 
Potter  for  the  land. 

<<When  a  deed  has  been  duly  executed  and  delivered,  a 
subsequent  surrender  or  destruction  will  not  divest  the  estate 
conveyed  by  it."    1  Johns.  Ch.  R.  344. 

IV.  The  defendant  in  error  cannot  maintain  both  actions. 
He  cannot  split  or  divide  his  claim,  and  bring  replevin  for 
part  of  the  goods  and  trover  for  the  residue.  Fanington  ir 
Smith  V.  Payne^  16  Johns.  431 ;  Smith  v.  John^  ib.  227 ; 
PhUips  V.  Berick,  16  do.  136;  1  U.  S.  Dig.  66,  §§  190,191. 

The  evidence  is  the  same  in  all  respects  in  both  cases ; 
and  the  deposition  of  E.  E.  Dennison  shows  that  the  goods 
replevied  were  all  that  could  be  found,  and  that  for  the  re- 
mainder of  the  goods  the  trover  suit  was  brought. 
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It  is  proved  then  in  both  cases,  by  the  defendant  in  error, 
that  he  has  brought  two  actions  for  the  same  identical  injury. 

In  the  trover  suit  the  evidence  that  the  defendant  in  error 
has  brought  two  actions  for  the  same  cause  was  admissible 
under  the  general  issue.  But  as  the  defendant  in  error  has  in- 
troduced the  proof,  he  cannot  object  to  it  in  either  action  on 
the  ground  that  the  plaintiff  in  error  did  not  plead  it,  either 
in  abatement  or  bar.  If  he  will  make  the  proof,  the  plaintiff 
in  error  may  raise  any  question  upon  it  which  he  might,  if 
the  facts  so  proved  were  properly  pleaded. 

E.   W.  Hoyt  and  /.  JV*,  Arnold  for  the  appellee. 

I.  The  sale  not  being  in  any  of  the  modes  recognized  by 
law  as  within  the  scope  of  a  factor's  power,  and  not  being 
shown  to  have  been  sanctioned  or  authorized  by  the  custom 
and  usage  of  trade  at  the  place,  and  no  special  authority 
which  would  sanction  and  support  the  sale  in  this  extraordi- 
nary and  unusual  manner  having  been  shown>  it  was  void, 
and  no  title  passed  thereby  to  the  purchaser.  Story's  Agen- 
cy, §  §  126,  225-6;  Dunlap's  Paley's  Agency,  212, 213, 218; 
2  Kent's  Com.  621,  623. 

"A  factor  is  a  haihe  of  goods  or  money  to  merchandize, 
(or  buy  and  sell,)  for  the  profit  of  his  principal,  and  render 
him  an  account  thereof."  1  American  Leading  Cases,  478; 
2  Kent's  Com.  622,  b;  Story's  Agency,  §  33  and  note  3. 

Ignorance  of  the  fact  that  the  vendor  is  an  agent,  will  not 
take  the  case  out  of  the  rule,  that  such  unauthorized  sajes 
are  void.  Story's  Agency,  §§  226,  227;  2  Kent's  Com.  626; 
Dunlap's  Paley's  Agency,  219;  and  see  218  to  220. 

There  is  only  one  exception  to  this  principle,  and  that  is 
where  the  purchaser  has  a  set-off,  and  deals  with  the  agent 
as  principal  in  ignorance  of  his  true  character.  This  is  man^- 
ifestly  an  exception.  2  Kent's  Com.  632.  Nor  will  the 
fact  of  the  agent's  conducting  the  business  in  his  own  name 
take  the  case  out  of  the  general  rule  which  makes  the  un- 
authorized sale  void.  This  is  a  power  or  right  incident  to  the 
relation,  sanctioned  and  recognized  by  law,  and  not  depend- 
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ent  upon  the  express  authority  or  sanction  of  the  principal. 
Story's  Agency,  §  §  34, 110, 112,  401,  a. 

There  are  only  two  exceptions  to  the  general  rule  first 
stated.  1st'.  Szlen  in  market  overt.  2nd.  Where  the  agent 
is  clothed  by  his  principal  with  ail  the  apparent  ^^muniments 
of  an  absolute  title."  Dunlap's  Paley's  Agency,  212;  Story's 
Agency,  §  227. 

It  is  said  that  *^ia  no  other  way  than  by  clothing  the  agent 
with  these  muniments  of  title,  can  the  principal  bring  him- 
self into  wrong."    Dunlap's  Paley's  Agency,  219. 

By  Muniments  of  title  is  meant  ^Hitle  deeds,"  ^^invoices," 
<^bills  of  purchase."  See  Dunlap's  Paley's  Agency,  216,  note 
(g,)  and  219.  Or,  possession  dt  negotiable  instruments, 
which  is  evidence  of  ownership.  But  even  here  there  must 
be  a  bona  fide  consideration  paid.  Paley's  Agency,  233,  and 
note  a;  Story's  do.  §228;  also  see  227;  2  Kent's  Com.  626, 
(marginal.) 

II.  The  sale  was  void  on  the  ground  of  want  of  authority, 
coupled  with  notice  that  plaintiff  was  in  some  way  interested 
in  the  property,  prior  to  completion  of  the  purchase.  The 
request  to  make  the  deed  to  plaintiff  was  sufficient  to  put 
the  defendant  on  inquiry  as  to  whether  E.  E.  Dennison  was 
the  true  owner. 

III.  It  was  void  on  the  ground  of  fraud.  1.  There  were 
fraudutemt  representations  as  to  value  of  the  copper  stock. 
2.  Th6  evidence  tends  to  show,  thpit  defendant  had  no  title  to 
the  land.  3.  It  was  one  entire  transaction,  connected  by  the 
evidence  of  intention  from  the  beginning,  to  get  the  property 
without  payment  of  value  therefor  and  by  fraud. 

The  deed  was  never  delivered  to  plaintiff.  It  was  deliv- 
ered to  his  general  agent  in  the  particular  business,  re-de- 
>.  livered  to  defendant,  and  by  him  destroyed,  showing  that  the 
parties  did  not  regard  it  as  having  been  delivered  so  as  to 
make  it  operative  to  vest  title  in  plaintiff.  As  to  when  as- 
sent will  be  presumed,  in  case  of  delivery  to  a  stranger  or 
third  person,  see  16  Wend.  669;  12  do.  1056;  HuUck  v.  Scovt/, 
4  Gilm.  169;  and  U.  S.  D.  Supplement,  vol.  1,  660,  §  664. 
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IV.  The  motion  for  a  new  trial  was  properly  denied.  If  the 
above  positions  are  correct,  the  finding  on  the  issues  was  au- 
thorized by  the  evidence.  As  to  newly  discovered  evidence, 
it  must  be  material.  2  Tidd's  Pr.  906'.  It  must  not  be  mere- 
ly cummulative.     1  Scam.  491. 

Courts  will  not  grant  a  new  trial  unless  the  rules  of  law  and 
purposes  of  justice  require  it.  Gilm.  Dig.  638-9 ;  Tidd's  Pr. 
906 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  The  records  in  these  cases  show,  that 
Leonard  Dennison,  the  plaintiff  in  the  Court  below,  ffesided 
in  the  State  of  New  York ;  that  he  furnished  a  quantity  of 
goods,  chiefly  hardware,  to  be  sold  by  his  son,  Elisha  E. 
Dennison,  at  Little  Fort,  Lake  county,  Illinois;  that  Elisha 
carried  on  the  business  in  his  own  name,  but  in  fact  had 
no  interest  in  the  goods ;  that  after  having  been  engaged 
in  the  business  some  ten  months,  he  exchanged  the  entire 
stock  of  goods  with  the  appellant  for  land|  in  Michigan ; 
that  the  deed  for  the  lands  was  made  to  Leonard  Dennison, 
the  father,  and  delivered  to  Elisha ;  that  a  few  days  after 
this  arrangement  Elisha  made  another  trade,  by  which  he 
agreed  to  surrender  up  to  appellant  the  lands  in  Michigan 
for  twelve  shares  of  copper  stock  in  the  Mineral  Creek 
Copper  Mining  Company,  which  turned  out  to  be  worthless, 
and  in  pursuance  of  this  last  arrangement  he  delivered  up  to  . 
appellant  the  deed  to  his  father,  which  was  destroyed. 

Not  long  after  the  above  transactions  took  place,  the  ap- 
pellee came  to  Little  Fort,  claimed  the  goods  as  his,  and 
that  Elisha  had  no  authority  to  dispose  of  the  sanuB  in  the 
manner  it  had  been  done. 

H  called  upon  the  appellant  in  company  with  his  son,  of- 
fered to  re-convey  the  Michigan  lands  to  appellant  and  to  re- 
turn to  him  the  copper  stock,  and  demanded  the  goods. 
Potter  refused  to  give  up  the  goods,  and  appellee  brought 
an  action  of  replevin  for  such  portions  of  them  as  he  could 
find,  and  sued  in  trover  for  the  balance. 


698  OTTAWA.' 


Potter  V.  Dennison. 


The  two  cases  were  tried  together,  by  consent  of  parties, 
and  upon  the  same  evidence. 

The  Court  found  the  issues  for  the  appellee,  and  gave 
judgment  that  he  recover  the  goods  replevied,  and  damages 
to  the  amount  of  $207*39  in  the  action  of  trover. 

The  appellant  moved  for  new  trials,  which  were  denied, 
and  now  assigns  for  error  the  findings  of  the  Court,  and  the 
refusal  to  grant  new  trials. 

The  first  point  made  by  appellant  is,  that  the  appellee, 
by  sufiering  his  son  to  hold  himself  out  as  the  owner  of  the 
goods,  cannot  now  deny  that  he  was  such  owner,  and  is 
bound- by  his  acts. 

There  is  evidence  in  th«  record  tending  to  show  that  the 
appellee  must  have  known  that  his  son  was  carrying  on  the 
business  in  his  own  name,  though  there  is  no  positive  proof 
of  the  fact ;  but  admitting  that  there  was  such  proof,  is  he 
thereby  precluded  from  showing  the  facts  in  the  casep  We 
think  not.  Factors  may  and  often  do  sell  goods  in  their  own 
names.  Story's  Agency,  §§  110  and  134.  And  yet  the  prin- 
cipal, whenever  his  factor  has  bartered  or  otherwise  disposed 
of  the  goods  in  a  manner  not  within  the  ordinary  and  ac- 
customeii  faodea  of  transacting  the  like  business,  may  follow 
and  reclahn  the  property ;  and  in  such  a  case,  it  is  wholly 
immaterial  whether  the  person  dealing  with  the  factor  knew 
him  to  be  such  or  not.  lb.  §§  224  and  225;  Dunlap's 
Paley's  Agency,  219. 

If  the  appellee  had,  by  any  act  of  his,  been  the  means  of 
imposing  upon  the  appellant,  and  inducing  him  to  believe 
that  hit  son  was  clothed  with  authority  to  barter  off  the 
store  ^  goods  for  Michigan  lands,  the  case  would  be  dif- 
ferent ;  but  there  is  no  such  evidence  in  the  record,  nor  is 
it  even  shown,  with  certainty,  that  be  knew  in  whose  name 
his  son  was  carrying  on  the  business. 

But  suppose  he  did  know  and  permit  his  son  to- transact 
the  OFdinary  business  of  a  merchant  in  his  own  name,  he 
would  even  then  be  bound  by  his  acts  only  so  far  as  they 
were  within  the  ordinary  mode  of  transacting  that  partic- 
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alar  branch  of  business,  provided  there  were  no  circum- 
stances tending  to  show  that  he  permitted  him  to  use  his 
own  name  witii  a  view  of  imposing  upon  others.  A  sale  of 
goods  by  the  son  under  such  circumstances  for  cash,  or  any 
other  disposition  of  them  in  accordance  with  commercial 
transactions,  would  have  bound  the  appellee,  but  when  one 
deals  with  a  merchant  in  so  extraordinary  a  manner  as  to 
purchase  his  entire  stock  of  goods  for  wild  lands,  he  is 
bound  to  inquire  strictly  whether  the  person  with  whom  he 
is  dealing  has  authority  to  make  an  agreement  so  unusual, 
and  if  he  will  not  do  so,  he  runs  the  risk  of  having  the  goods 
taken  from  him  by  the  real  owner  in  case  it  should  after- 
wards turn  out  that  they  did  not  belong  to  the  person  with 
whom  he  dealt. 

"A  factor  cannot  dispose  of  goods  in  the  way  of  barter^" 
Dunlap's  Paley's  Agency,  213.  If  he  do,  the  owner  may 
sue  the  innocent  purchaser  in  trov^.  2  Kent's  Com.  626. 
In  the  case  of  Guerreire  v.  Peikj  3  Barn.  &  Aid.  616,  the  , 
plaintiffs,  who  were  merchants  resident  at  Oporto,  consigned 
the  wines  in  question  for  sale  to  Bannester  &  Vidal,  mer- 
chants in  London.  Bannester  &  Vidal  employed  one, 
White,  a  broker,  to  sell  the  same,  and  he  by  tbeir  orders 
exchanged  the  wines  with  the  defendants  for  a  quantity  of 
rum.  White  did  not  know  that  Bannester  &  Vidal  were 
only  factors  in  the  transaction  and  there  was  no  evidence 
that  the  defendants  knew  the  fact.  Banneister  &  Vidal  hav- 
ing subsequently  become  bankrupts  without  having  ac- 
counted to  the  plaintiffs  for  the  proceeds  of  the  wise,  they 
brought  an  action  of  trover  against  the  defendants. '  At  the 
trial  the  jury  were  instructed,  'Hhat  if  they  were  of  4>pinioQ 
that  Peile  &  Co.  knew  Bannester  &  Vidal  to  be  factors  they 
should  find  for  the  plaintiffs;  and  supposing  they  did  not 
^  know  that  fact,  if  the  jury  thought  that  this  was  a  transac- 
tion in  the  ordinary  course  of  trade  where  parties  are  dealing 
with  their  own  commodities  they  would  find  for  the  defend- 
ant." The  jury  found  a  verdict  for  the  defendant.  Subse- 
quently a  rule  nisi  for  a  new  trial  was  obtained,  and  Abbot, 
C.  J.  in  making  the  rule  absolute  said :  <<my  learned  broth- 
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ers  think  I  ought  to  have  told  the  jury  upon  these  facts,  that 
this  was  a  transaction  of  barter,  and  that  the  plaintiff's  prop- 
erty was  not  divested,  because  a  factor  has  no  authority  to 
barter ;  and  I  am  also  of  that  opinion." 

The  cases  before  us  are  much  stronger  than  that  of  6uer^ 
reire  v.  Peile.  That  was  a  small  transaction,  the  exchange 
of  merchandise  for  merchandise.  This  is  an  exchange  of  an 
entire  stock  of  goods,  all  the  man  had,  and  not  for  goods,  but 
for  lands. 

There  is  moreover  some  evidence  in  the  record  to  show 
that  Potter  had  notice  before  the  exchange  was  consummated, 
that  Elisha  E.  Dennison  was  not  the  owner  of  the  goods. 
The  deed  to  the  Michigan  lands  was  not  made  to  him,  but 
to  his  father,  a  circumstance  sufficient  to  have  put  him  upon 
inquiry  when  making  so  extraordinary  a  trade,  and  from 
this  circumstance  the  Circuit  Court  may  have  been  justified 
in  coming  to  the  conclusion  that  he  knew,  or  might  by  the  use 
of  ordinary  diligence  have  ascertained,  that  the  goods  did 
not  belong  to  thii  person  with  whom  he  was  dealing.  Sod- 
riguez  v.  Ileffernan  6  Johns.  Ch.  R.  417.  Notice  at  any 
time  before  the  exchange  was  consummated  by«the  delivery 
of  the  deed  would  have  been  in  time. 

Another  objection  made  to  the  recovery  in  these  cases  is, 
that  the  appellee,  by  the  delivery  of  the  deed  from  Potter  be- 
came seized  of  the  Michigan  lands ;  tiiat  his  title  was  not 
divested  by  the  surrender  up  of  the  deed,  and  that  it  was 
necessary  for  appellee  to  re-convey  before  he  could  maintain 
these  ^its.  If  such  was  the  law  the  appUee  did  all  he  could 
to  comply  with  it  before  bringing  suits.  He  had  no  means 
of  ascertaining  the  description  of  the  lands.  He  applied  to 
the  appellant  for  a  description  and  proffered  to  re-deed  the 
lands,  but  the  appellant  either  could  not  or  would  not  fur- 
nish siich  description,  and  having  by  his  own  default  put  it 
out  of  the  power  of  the  appellee  to  make  a  deed,  such  act  is 
equal  to  performance.  Hastram  v.  East  India  Co.  1  T. 
R*  639. 

It  is  also  objected  that  the  appellee  had  no  right  to  split 
the  cause  of  action  and  bring  two  suits  for  the  same  lot 
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of  goods.  No  objection  of  the  kind  was  taken  in  the 
Court  below,  and  without  determining  whether  the  objection 
would  have  been  tenable  even  there,  as  it  was  impossible  to 
replevy  the  whole  stock  of  goods,  some  of  them  having  been 
disposed  of,  we  are  clearly  of  opinion  that  it  is  no  ground 
of  error. 

Upon  the  question  of  the  refusal  to  grant  new  trials,  with- 
out attemp^ng  to  review  the  evidence  in  detail,  it  will  be 
sufficient  to  remark  that  we  have  examined  it,  and  think  it 
justified  the  findings  of  the  Court. 

The  motions  for  new  trials  were  therefore  properly  over- 
ruled and  there  being  no  error  in  the  records  the  judgments 
by  the  Circuit  Court  are  affirmed  with  costs. 

Judgments  affirmtd* 
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Samuel  W.  LtnX|  appellant,  v.  David  Ltnn  ei  al.j  appel- 
lees. 

Appeal  from  Henderson. 

On  the  18th  of  April^  1834,  M.,  by  a  written  proposition,  offered  to  sell  to  S.  W. 
L.  a  certain  tract  of  land,  upon  certain  specified  terms,  and  allowed  three 
months  to  decide  upon  the  proposition.     On  the  26th  of  June,  1834,  S.  W. 
L.  wrote  to  M.,  stating  that  his  father,  D.  L.,  accepted  the  proposition,  and 
signed  the  letter  <*S.  W.  L.,  for  his  father,  D.  L.^'    On  the  back  of  a  copy  of 
this  letter,  on  the  19th  of  July,  1834,  M.  wrote  and  executed  a  corenact  to 
convey  the  land  to  S.  W.  L.,  "in  consideration  of  the  within,"  and  "when  he 
shall  have  fulfilled  on  his  part  the  conditions  of  the  said  agreement,  a  copy 
whereof  is  hereto  annexed."    This  agreement  was  delivered  to  S.  W.  L., 
who  made  payments  with  money  advanced  by  D.  L.,  and  took  receipts  as 
for  money  paid  by  D.  L.       S.  W.  L.  took  possession  of  and  cultivated  the 
land,  D.  L.  residing  with  him  till  his  death.     D.  L.  died ;  S.  W.  L.  paid  the 
balance  of  the  purchase  money  due  upon  the  lai:d,  ard  the  other  heirs  of  D. 
L.  then  filed  their  bill  against  S.  W.  L.  and  M.,  alleging  that  the  name  of  S. 
W.  L.  had  been  inserted  by  mistake  in  the  contract  of  July  19th,  1834,  instead 
of  that  of  D.  L.,  and  praying  for  a  partition  of  the  land  among  the  hein  of 
D.  L.,  an  account  of  rents  and  profits  against  S.  W.  L.,  &c.     S.  W.  L.,  in 
his  answer,  under  oath,  denied  the  mistrke,  ard  averred  that  the  money  ad- 
vanced for  the  land  had  been  loaned  to  him  by  D.  L.,  to  secure  the  payment 
of  which  D.  L.  was  to  have  a  lien  on  the  land :    Held,  that  the  averment,  in 
the  answer  of  S.  W.  L.,  as  to  the  loan,  was  new  matter,  and  being  unsup- 
ported by  proof,  \v{  s  not  evidence ;  that  the  question  for  the  Court  to  determine 
was,  whether  it  was  the  intention  of  the  parties  that  the  sale  and  purchase 
should  be  for  the  benefit  of  D.  L.  or  P.  W.  L. ;  that  the  legal  construction  of 
the  letter  of  acceptance  of  the  26th  of  June  showed  a  purchase  by  D.  L.,  and 
this  construction  could  not  be  explained  by  parol,  no  mistake  in  that  letter 
being  pretended;  that  the  written  instruments  above  named,  as  well  as  the 
parol  testimony,  show  that  the  name  of  S.  W.  L.  was  inserted,  by  mistake,  in  the 
agreement  of  the  19th  of  July,  instead  of  that  of  D.  L.,  and  that  there  was  no 
error  in  the  decree  of  the  Circuit  Court  which  directed  a  partition  of  the  land 
among  the  heirs  of  D.  L.,  that  S.  W.  L.  should  account  for  the  rents  and 
and  profits,  that  he  should  be  paid  for  the  lasting  improvements  made  by  him 
and  be  refunded  the  purchase  money  paid  by  him  since  the  death  of  D.  L. 
with  interest,  a  id  that  M.  should  convey  to  the  heirs  according  to  their  re- 
spective interests. 

Bill  in  Chancery,  filed  in  the  Henderson  Circuit  Court, 
by  the  appellees,  as  heirs  of  David  Lynn,  deceased,  against 
the  appellant,  Samuel  W.  Lynn,  a  co-heir,  and  Stephen  B. 
Munn,  and  heard  before  the  Hon.  Norman  H.  Purple. 

The  bill  sets  forth  in  substance :   that  the  appellant  and 
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appellees  are  heirs  at  law  of  David  Lynn,  deceased ;  that  in 
1832  Samuel  W.  Lynn  came  to  Illinois  from  Connecticut 
and  settled  on  a  tract  of  Government  land,  as  a  squatter,  and 
returned  in  1833;  that  he  persuaded  his  father  David,  de- 
ceased, to  remove  to  Illinois  and  purchase  and  settle  on  the 
S.  half  1,  10  N.  5  W.  of  the  fourth  principal  meridian, 
then  owned  by  Stephen  B.  Munn ;  that,  influenced  by  Samuel, 
the  father  Parted,  in  the  spring  of  1834,  in  company  with 
Samuel,  and  came  through  New  York  to  ascertain  of  Munn  - 
the  terms  on  which  the  land  could  be  purchased  by  David, 
deceased ;  that  Munn  executed  a  written  proposal,  and  al- 
lowed David,  deceased,  three  months  jn  which  to  accept  or 
reject  said  proposal,  which  proposal  was  in  the  words  and 
figures  following:  "Mr.  Samuel  W.  Lynn  may  also  have 
the  S.  i  1,  10  N.  5  W.,  in  the  Military  tract  aforesaid,  for 
nine  hundred  and  sixty  dollars,  two  hundred  dollars  cash 
down,  the  remainder  payable  by  yearly  instalments  of  one 
hundred  dollars  each,  interest  at  the  rate  of  six  per  cent, 
per  annum  on  all  unpaid  at  the  payment  of  each  instalment ; 
I  to  give  a  contract  to  deliver  a  warranty  deed  for  same 
on  payment  of  said  seven  hundred  and  sixty  dollars,  as  afore- 
said, with  interest;  money  to  be  paid  to  Messrs.  Tillson, 
Moore  &  Co.,  Quincy,  Illinois  ;  Mr.  Lvnn  to  let  me  know  if 
he  takes  the  above  sections  in  three  months  from  this  date. 
New  York,  April  18,  1834.  Stephen  B.  Munn." 

That  David  was  old,  and  left  the  business  principally  to 
Samuel ;  that  the  name  of  Samuel  was  inserted,  instead  of  the 
name  of  David,  in  said  proposition,  by  mistake,  and  without 
David's  knowledge,  or  for  convenience,  to  permit  Samuel  to 
act  as  David's  agent;  that  in  this  Samuel  acted  merely  as 
David's  agent ;  that  the  three  montlis  were  given  to  enable 
David  to  examine  the  land  and  determine  whether  he  would 
purchase  it:  that  on  the  23th  of  June,  1834,  Samuel  wrote 
to  Munn,  for  his  father,  as  follows : 

"June  the  26th,  A.  D.  1834. 
"Mr.  Munn :     Sir,  my  father  has  concluded  to  take  the 
S.  i  1,  10  N.  6  West  and  pay  you  as  agreed  when  you  send 
to  Quincy  a  bond  for  a  deed.    Then  your  agent  will  send 
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me  a  line  and  I  will  fulfill  on  my  part.  You  ought  not  to  be 
so  hard  with  me  as  to  charge  me  interest  this  year,  for  I 
have  to  sell  the  improvement  to  Jamison  the  same  as  I  pay 
you  for  the  lots  for  to  keep  peace  with  the  Kentuckians  and 
I  shall  get  nothing  from  it  this  year.  We  all  arrived  safe ; 
my  father  enjoys  good  health,  and  the  rest  of  us.  The  wood 
lot  on  the  bluffs  36,  1 1  N.  6  W.  is  a  poor  lot  and  I  do  not 
want  it.  I  think  you  could  get  $160.  If  you  want  to  take 
^  this,  please  to  write.     One  Elliott  wants  it  for  his  farm. 

Yours,  &c.  Samuel  W.  Lynn, 

for  his  father  David  Lynn." 

That  on  the  19th  of  Jtdy,  1834,  Munn  wrote  a  contract  on 
the  back  of  a  copy  of  the  above  proposition,  as  follows : 

^^In   consideration    of  the,  within,   and  in  fulfillment  of 
the  agreement  as  aforesaid,  I  do  hereby  bind  myself,  my 
heirs,  executors,  administrators  and  assigns,  to  deliver  unto 
the  aforesaid  Samuel  W.  Lynn  a  full  an«i  perfect  warranty 
deed  of  Lot  S.  i  1,  10  N.  5  W.  when  he  shall  have  fulfilled, 
on  his  part,  the  conditions  of  said  agreement,  a  copy  where- 
of is  hereunto  annexed.     In  testimony  whereof  I  have  here- 
unto set  my  hand  and  seal  this  nineteenth  day 
of  July  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty  four. 

(signed)  Stephen  B.  Munn.  [seal.] 

Sealed  and  delivered  in  presence  of  John  Tillson,  jr." 

That  the  agreement  thus  made  was  delivered  to  Samuel, 
who  paid  the  first  payment  out  of  his  father's  money,  and  as 
his  father's  agent,  and  took  a  receipt  from  Munn's  agents — 
"Received  of  David  Lynn  by  Samuel  W.  Lynn,"  &c.,  &c. 

That  in  making  out  the  agreement,  Munn,  by  mistake, 
referred  to  the  proposition  of  April  18th,  instead  of  to  Samuel's 
letter  of  June  26th,  and  thereby  made  the  contract  to  run  to 
Samuel  instead  of  David. 

That  Samuel  discovered  the  mistake,  and  requested 
Munn's  agents  to  procure  another  to  be  executed  to  David ; 
that  accordingly  Munn  executed  other  articles  running  to 
David,  and  sent  them  to  his  agents  at  Quincy  to  be  deliv- 
ered, (.which  articles  are  set  out;)   that  David  did  not 
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execute  aad  accept  the  last  mentioned  agreement  at  that 
time,  through  the  persuasion  of  Samuel. 

That  Samuel  made  further  payments  on  said  lands  wita 
David's  money,  and  took  receipts  in  David's  name  up  to 
20th  August,  1840,  when  David  died.  That  after  David's 
death,  Samuel  made  payment  of  the  balance  of  the  purchase 
money  with  moneys  belon^ng  to  David's  estate. 

That  soon  after  the  purchase,  David  and  Samuel  entered 
into  possession  of  the  la^ d  ;  David  being  a  widower,  and 
unable  to  attend  to  his  own  business,  lived  with  Samuel  as  a 
member  of  his  family,  and  permitted  Samuel  to  attend  to  his 
(David's)  business.  That  Samuel,  up  to  David's  death, 
always  admitted  that  the  land  was  David's  ;  that  he  wrote  to 
Munn's  agents,  November  14,  1834,  that  the  rents  of  the 
land  were  due  to  his  father. 

That  David  Lynn  made  valuable  improvements  on  the 
land ;  that  Samuel  has  had  the  use  of  the  land  since  David's 
death,  worth  $640  dollars  annually ;  that  Samuel  sold  cattle, 
&c.,  belonging  to  David,  and  has  not  accounted  for  the  pro- 
ceeds. 

That  in  June,  1836,  Ez%kiel  and  Samuel  Lynn  enter^ 
N.  W.  11,  10  N.  5  W.;  that  David  loaned  Samue>$200, 
with  which  to  enter  the  same ;  that  on  a  partition  thereof, 
Samuel  had  the  east  half;  that  in  October  afterwards, 
Samuel  sold  and  conveyed  said  east  half  to  David ;  that 
David  retained  the  deed  until  his  death ;  that  David  resided 
with  Samuel  on  said  east  half,  and  made  valuable  improve-  ' 
ments  thereon ;  that  Samuel  got  possession  of  said  deed  and 
still  has  it ;  that  since  David's  death,  Samuel  has  enjoyed  the 
use  of  this  land  to  the  value  of  $200  annually,  and  has  mort- 
gaged it  to  some  innocent  mortgagee.  « 

That  David  paid  for  Samuel  $200  in  Connecticut,  which 
has  not  been  repaid ;  and  that,  on  a  settlement,  Samuel  will 
be  found  indebted  to. the  estate  several  thousand  dollars; 
that,  at  the  time  of  the  purchase  of  said  land,  Samuel  was 
poor,  and  unable  to  purchase  with  his  own  means ;  that  Munn 
has  been  willing  to  execute  a  deed  to  the  heirs  of  David  Lynn. 
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Prayer;  that  Samuel  be  compelled  to  exhibit  all  papers  in 
his  possession,  &c. ;  that  an  account  be  taken  of  the  amount 
due  the  estate  from  Samuel,  for  moneys  advanced,  interest, 
rents  and  profits,  &c.,  and  a  lien  on  Samuel's  part  of  the 
land  for  the  amount  found  due ;  a  partition  among  the  heirs 
of  the  real  estate  according  to  their  respective  interests  as 
heirs;  and  that  Munn  be  required  to  convey  according  to 
the  partition. 

The  answer  of  Samuel  W.  Lynn  admits  he  came  from 
Connecticut  in  1832 ;  returned  in  1833;  that  he  advised  his 
father  to  make  the  purchase  and  settle  on  the  south  half  of 
one,  ten  north,  five  west,  but  his  father,  knowing  that  he  had, 
at  expense,  &c.  been  to  Illinois  and  ascertained  the  location 
of  said  south  half,  and  that  it  could  be  purchased,  &c.,  and 
he  (David)  being  old,  &c.,  and  wishing  to  live  with  Sam- 
uel in  preference  to  his  other  children,  proposed  to  Samuel 
that  he  (David)  would  accompany  him  to  Illinois  and  exam- 
ine the  location,  and  if  he  (David)  thought  Samuel  had  been 
judicious,  &c.  he  (David)  would  assist  Samuel  in  making  the 
purchase,  and  reside  with  Samuel  in  his  family,  provided  he 
(Samuel)  would  secure  him  (David)  for  the  advances;  which 
proposal  Samuel  acicepted,  and  oiTered  to  give  David  a  lien 
on  the  land  purchased,  until  the  advance  should  be  settled 
either  by  the  repayment  of  the  money,  or  from  the  rents  and 
profits  pf  the  land,  and  to  these  propositions  they  agreed. 
Denies  that  he  ever  otherwise  advised  his  father  to  remove 
to  Illinois.     Says  he  did  not  come  through  New  York  to  as- 
certain the  terms  of  the  purchase,  for  he  knew  the  terms  long 
before. 

Admits  the  written  proposal  of  April  18,  1834,  but  denies 
that  it  was  made  or  intended  to  be  made  to  David;  says  he 
(Samuel)  made  the  application  to  purchase  of  Munn;  that 
the  three  months  were  allowed  to  him  and  not  to  his  father, 
that  he  (Samuel)  might  have  his  father's  advice  under  the 
agreement  between  them,  and  his  father's  aid  if  his  father 
approved  the  purchase. 
Denies  that  he  acted  for  David  or  undef  his  direction;  de- 
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nies  any  mistake  in  the  name  inserted  in  said  proposition  of 
Munn,  or  that  Samuel's  name  was  inserted  without  David's 
knowledge  for  convenience;  yet  admits  that  he  had  his  fath- 
er's advice  in  making  the  purchase  according  to  the  terms 
of  the  agreejnent  between  them;  and  generally  denies  all 
acting  under  his  father  except  as  aforesaid. 

Says  that  he  concluded  to  buy  S.  i  1,  and  his  father 
agreed  to  advance  him  money  for  that  purpose,  and  that  he' 
should  give  his  father  a  lien  upon  the  land  until  it  should  be 
settled  between  them,  or  until  David  should  donate  the  same 
to  him  (Samuel);  that  thereupon  he  (Samuel)  wrote  the  let- 
ter of  June  26th  to  Munn;  denies  that  he  wrote  said  letter  as 
the  agent  of  David,  or  that  thereby  he  intended  to  give  David 
any  right  in  the  land  further  than  a  right  to  the  lien  afore- 
said. He  says  Munn  knew  the  agreement  between  himself 
and  father,  and  that  the  first  instalment  was  to  be  advanced 
by  his  father,  and  that  he  could  not  get  this  unless  his  father 
approved  of  the  location,  and  therefore  he  wrote  to  Munn 
that  David  had  ^^concluded  to  take  the  land;"  and  that  the 
words  "and  pay  you  as  agreed  when  you  send  to  Quincy  a 
bond  for  a  deed,"  referred  to  the  first  payment,  which  David 
was  to  advance,  as  Munn  knew;  and  in  the  letter  Samuel  for 
himself,  promised  to  fulfill  on  his  (Samuel's)  part  the  residue 
of  the  contract;  and  Munn,  so  understanding  it,  executed  the 
bond  of  July  19th,  to  Samuel. 

Says  Munn's  agents  informed  him,  and  not  David,  of  the 
receipt  of  Munn's  bond;  that  David  advanced  the  first  pay- 
ment to  him  (Samuel,)  and  that  he  (Samuel)  paid  it  over  to 
Munn's  agents,  not  as  David's  money  but  as  his  own. 

Is  not  informed  whether  MuAn  referred  to  the  proposition 
of  April  18th,  instead  of  the  letter  of  June  26th,  in  making  the  ' 
bond,  but  denies  that  he  should  have  referred  to  the  letter 
for  that  purpose,  or  that,  if  referred  to,  it  would  have  author- 
ized a  bond  different  from  the  one  executed;  denies  that  there 
was  any  mistake  about  it,  and  that  he  (Samuel)  ever  discov- 
ered any  mistake  as  charged,  but  he  says  that  for  the  purpose 
of  securing  a  lien  to  David  for  his  advances,  he  did  request 
Munn's  agents  to  procure  a  bond  to  convey  the  land  to 
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David  on  the  payment  of  the  purchase  money;  David  agreeing 
that  be  would  convey  the  land  to  Samuel  or  devise  it  to  him 
upon  a  settlement,  and  that  this  agreement  would  have  been 
reduced  to  writing,  but  Munn  never  execufed  the  bond. 

He  is  not  informed  about  the  articles  of  agreement  set  out 
in  the  bill,  but  Munn  executed  a  deed  to  David  for  the  land 
and  sent  a  mortgage  to  secure  $760,  to  be  executed  by 
'David,  but  David  refused  to  accept  the  deed  or  execute 
mortgage. 

Denies  that  any  such  articles  as  set  out  in  the  bill  were 
ever  executed  or  accepted  by  David. 

Admits  that  one  reason  of  delay  in  executing  the  writings 
to  David  to  secure  David's  lien  on  the  land  was,  that  a  part 
of  the  land  was  in  possession  of  another,  but  the  more  weigh- 
ty reason  was,  that  such  evidences  of  the  contract  as  he  (  Sam- 
uel) had  requested,  were  never  furnished,  and  this  delay  con- 
tinued until  David  became  content  without  any  lien  on  the 
land. 

Admits  the  payment  of  money  and  the  taking  receipts 
therefor  as  charged,  and  says  that  the  receipts  were  so  taken 
to  show  David  the  amount  of  money  paid  on  the  land  for 
which  David  had  the  right  to  require  a  lien;  that  these 
advances  were  settled  for  between  him  and  David,  and  as 
evidence  thereof  these  receipts  were  surrendered  to  him, 
(Samuel.) 

Admits  that  he  has  made  the  payments  as  stated  since  his 
father's  death,  but  denies  that  it  was  done  with  David's  mo- 
ney or  money  belonging  to  the  estate,  but  says  it  was  with  his 
own  money. 

Denies  that  his  father  ente#ed  into  possession  of  the  prem- 
ises, but  says  he  (Samuel)  entered  into  possession,  and  his 
father  resided  with  him  as  a  member  of  his  family;  that  his 
father  was  old  and  infirm  and  thathe  attended  to  his  (David's) 
business;  that  David  had  little  to  do;  had  some  considerable 
stock,  &c.  which  Samuel  took  care  of,  fattened,  &c.  boarded 
his  father,  &c.  and  insists  on  this  as  a  set-off  against  all  the 
advances;  that  the  improvements  were  made  by  himself  at  a 
cost  of $3000. 
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Denies  taking  any  of  David's  papers  improperly. 

Denies  admitting  that  the  land  was  David's. 

Admits  the  writing  of  the  letter  of  Nov.  14,  1836,  and  still 
admits  that  the  rents  and  profits  belonged  to  David  by  virtue 
of  the  agreement  between  him  and  David,  but  in  the  same 
letter  he  claimed  possession  of  the  land  in  his  own  right. 

Admits  that  David  advanced  $30  to  aid  in  making  improve- 
ments; admits  the  premises  at  David's  death  were  worth 
$5000;  admits  that  since  David's  death  he  has  had  the  use 
and  occupation  of  the  premises,  and  appropriated  the  rents 
and  profits  to  the  yearly  value  of  $150,  and  that  he  received 
the  rents  and  profits  of  the  improvements  from  the  time  they 
were  made  to  the  time  of  David's  death,  by  the  consent  of 
David,  having  otherwise  satisfied  David  for  his  advances  of 
money. 

Denies  selling  David's  cattle  in  1840;  says  they  were 
his  own;  denies  in  like  manner  selling  other  property  of 
David's  for  his  own  benefit. 

Admits  that  he  and  Ezekiel  in  1836  entered  N.  W.  11,  10 
N.  6  W.,yet  only  in  this  manner:  they  each  entered  one  half 
of  S.  W.  11  by  pre-emption,  and  thereby  had  a  float  for  eighty 
acres  each,  which  they  located  on  the  former  quarter,  and 
Ezekiel  wishing  to  ebtain  Samuel's  float,  David  purchased 
Samuel's  float  for  Ezekiel  for  $100 — the  money  charged  to 
be  loaned  by  David  to  Samuel  to  enter  said  land;  the  assign- 
ment being  made  before  payment  to  the  United  States. 

Denies  that  he  ever  conveyed  the  east  half  of  1 1  to  David; 
that  he  ever  delivered  a  deed  therefor  to  David,  and  that  he 
was  ever  paid  any  cousideration  for  so  doing. 

Denies  that  he  was  poor  and  unable  to  pay  his  expenses 
when  be  left  Connecticut;  admits  he  borrowed  $200  on  the 
credit  of  David  in  Connecticut;  that  David  paid  the  note, 
and  that  one  Coe  paid  the  note  to  David,  and  sets  i^  the  limi- 
tation against  demand  for  the  money. 

Claims  that  a  large  amount  of  money  is  due  from  the  ^ 
estate  to  Samuel  for  things  therein  mentioned* 

Denies  his  dependence  on  David  for  means,  but  acknowl- 
edges he  was  accommodated  with  advances  as  aforesaid. 

vol,.  V.  39 
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Says  Dayid  sold  in  Connecticut  for  about  $2000;  that  out 
of  this  he  paid  debts  about  $100;  paid  expenses  here,  includ- 
ing complainant's  expenses,  $300;  that  during  his  lifetime  he 
advanced  to  his  five  children,  or  their  representatives,  about 
$800  each,  making  $1000,  and  that  he  advanced  to  Samuel 
$888*63,  which  last  mentioned  sum  has  been  settled  except 
$204*80,  against  which  he  claims  a  set-off,  and  insists  on  the 
limitation. 

Says  that  at  his  death  David  had  personal  property  to  about 
the  amount  of  $600,  which  should  have  come  to  the  hands  of 
his  administrator. 

The  answer  further  sets  up  that  the  administrator  obtained 
a  judgment  against  Samuel  for  $450,  in  an  action  of  trover, 
and  insists  on  the  judgment  as  a  bar  against  all  rights  which 
might  have  been  tried  in  said  cause. 

To  this  answer  there  was  a  replication. 

The  following  is  an  abstract  of  the  depositions. 

Stephen  B.  Munn. 

Has  seen  David  Lynn  Sr.  once,  Samuel  twice.  Saw  David 
in  April,  1834,  in  Jersey  city,  on  his  way  to  Illinois.  Saw 
Samuel  in  1832  or  spring  of  1833,  on  the  subject  of  purchas- 
ing some  land  owned  by  me;  in  April  1834  saw  him  on  same 
business;  did  not  see  them  together;  -sold  to  David  Lynn 
south  half  one,  ten  north,  five  west,  for  $960,  $200  down, 
balance  $100  annually  with  interest.  Sold  land  in  May  or 
June  1834;  don't  think  he  had  any  conversation  with  David 
Lynn  about  the  land.  In  April  1834  wrote  a  proposition  to 
Samuel  to  sell  him  the  land;  no  recollection  'of  the  exact 
words  of  the  conversation,  but  has  no  doubt  the  understand- 
ing was  that  David  Lynn  Sr.  was  to  pay  for  the  land  and  own 
it,  and  not  Samuel  W.  Lynn,  and  I  was  to  be  informed  in 
three  mottths  wheAier  Samuel's  father -would  take  the  land; 
received  the  letter  of  June  26th,  and  thereupon  forwarded 
the  contract. 

Has  no  recfUecticm  about  it,  but  has  no  doubt  Syonuel  was 
acting  for  his  father;  he  executed  a  contract  to  David  Lynn 
for  the  land;  giving  a  copy  thereof  of  date  26th  June,  1834, 
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(date  in  pencil,)  [which  articles  are  different  in  form  from 
the  proposition  and  bond  set  out  in  the  bill  and  admitted  in 
the  answer.] 

The  contract  was  executed  in  pursuance  of  the  proposi- 
tion of  April  18,  1834;  sent  the  contract  to  his  agents  at 
Quincy  to  be  delivered  to  David  Lynn;  has  directed  bis  agents 
to  return  the  money  received  from  Samuel;  states  theamount 
of  money  received  from  David  Lynn. 

Cross-examined: — Samuel'd  first  business  with  witness,  as 
he  believes,  was  to  ascertain  from  him  on  what  terms  and  at 
what  price  he  would  sell  itj  (the  land);  has  no  recollection, 
or  belief  that  Francis  C.  Moore  ever  signed  a  letter  for  him, 
on  reflection  thinks  there  was  a  communication;  April  18th, 
1834,  gave  Samuel  the  terms  on  which  he  would  sell  the 
land;  thinks  he  had  given  Samuel  the  proposition  before  be 
saw  his  father,  and  had  no  communication  from  David  con- 
cerning the  sale  at  that  time;  the  only  contract  he  ever  made 
for  tlie  sal^  of  this  land  is  contained  in  his  answer  to  seventh 
interrogatory;  has  been  advised  by  his  agents  that  they  have 
the  contract  (of  June  26th)  in  their  possession;  repeats  that 
he  never  made  any  other  contract  except  of  June  26th. 

A  copy  of  the  discharge  of  Samuel  W.  Lynn  under  tbe 

insolvent  laws  of  Connecticut,  first  date  4th  Tuesday   of 

August^  1833,  last  date  26th  August^  1834,  was  also  given  iu. 

evidence. 

James  Harbison.. 

Knows  -the  parties;  Samuel  W.  Lynn  has  resided  on  the 
place  formerly  occupied  by  David  Lynn,  deceased,  his  father; 
is  residing  there  to  best  of*  his  knowledge;  about  five  years 
ago  levied  on  a  yoke  of  steers  as  Samuel's  property;  Samuel 
denied  owning  property;  stated  the  property  belonged  .to  his 
father;  Samuel  refused  to  give  up  the  property  on  the  ground 
of  the  illegality  of  the  execution,  likewise  on  the  ground  of 
having  no  property;  witness  was  sued  by  David  Lynn  for  tak« 
ing  off  thd  cattle;  Samuel  offered  himi^elf  as  a  witness,  and 
wished  to  prove  the  cattle  were  his  father's;  there  was  other 
property  on  the  placet 
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Cross-examined. — Saw  David  living  there  at  the  same  time 
Samuel  was  living  there;  saw  David  living  by  himself  in  a 
house  on  the  place. 

Thaddeus  Eames. 

Supposes  David  to  have  been  seventy  years  old;  David 
lived  with  Samuel  and  died  there;  David  Lynn  claimed  to 
own  the  farm;  the  old  man  told  him  (witness)  he  bought  the 
place  of  Munn,  (objected  to.)  Witness  supposes  the  im- 
provements on  the  place  were  made  by  Samuel  as  David's 
agent;  the  crop  was  gathered  on  the  place  as  if  they  were 
both  one  family. 

Cr  OSS' Examined. — They  lived  as  one  family,  Samuel  ap- 
peared to  conduct  the  improvements  as  his  own;  Samuel  fur- 
nished the  work  and  materials  as  far  as  witness  knew. 

Wm.  D.  Henderson. 

David  Lynn  and  Samuel  W.  Lynn  resided  together  up  to 
the  time  of  David's  death,  on  south  half  one,  ten  north,  five 
west;  Samuel  still  lives  there;  David  Lynn  said  witness  had 
cut  two  trees  on  his  (David's)  land,  and  he  (David)  intended 
to  prosecute  him  for  it;  Samuel  was  within  hearing  and  said 
nothing  about  title;  the  land  on  which  the  trees  were  was 
the  same  half  section;  it  was  in  July  or  August,  1836. 

Cross-examined. — Has  had  quarrel  with  Samuel  W.  Lynn; 
it  was  in  a  quarrel  the  conversation  mentioned  took  place; 
is  not  friendly  with  Samuel;  .Sanauel  joined  his  father  in 
threatening  to  prosecute;  Samuel  said  he  (witness)  had  built 
a  house  on  his  (Samuel's)  land,  and  he  (Samuel)  intended 
to  take  it,  meaning  south  half  one,  ten  north  five  west,  as 
witness  presumes. 

fVilliam  R.  Jamieson. 

David  Lynn  said  he  had  bought  \)xn  land;  don't  recollect 
whether  it  was  in  Samuel's  presence;  thinks  Samuel  didn't 
claim  to  own  it  (the  land)  from  their  first  settiing  there; 
don't  think  the  Lynns  h&d  much  money  when  they  first  came 
there;  had  the  personal  property  together. 
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Delight  Camp. 

Is  acquainted  with  the  Lynns;  in  1836  lived  with  Samuel 
about  two  months;  place  belonged  to  Samuel,  so  far  as  she 
has  heard  David  express  himself;  has  seen  David  sell  grain 
raised  on  the  place,  and  bring  the  money  and  give  it  to  Sam- 
uel's wife,  and  when  she  offered  him  a  part  back  he  said  he 
had  money  of  his  own;  Samuel  acted  as  owner  as  far  as  wit- 
ness could  judge;  old  man  appeared  feeble,  worked  in  the 
garden  sometimes. 

Jutia  CurHs. 

Acquainted  with  the  parties  except  Munn;  knows  the 
farm  of  Samuel  Lynn;,  has  lived  with  him  four  months,  the 
summer  of  the  old  man's-  death,  and  prior  to  his  death;  has 
been  there  frequently  at  other  times;  don't  know  that  she 
ever  heard  David  give  any  directions  about  the  farm  or  ex- 
ercise any  control  over  it;  Samuel  acted  as  the  owner  of  the 
farm;  heard  Ezekiel  W.  Lynn  (one  of  complainants)  say  that 
Samuel  had  a  large  farm  in  this  country,  that  Samuel's  farm 
was  on  the  bluff;  thinks  the  place  referred  to  was  the  place 
where  Samuel  resides;  David  lived  with  Samuel;  witness  was 
employed  by  Samuel,  and  he  paid  her. 

Samuel  Darnell. 

Is  acquainted  with  the  parties  except  Munn;  knows  the 
land;  always  supposed  before  this  suit  that  Samuel  was  the 
owner  of  it;  he  had  entire  eontrol  of  the  farm,  hired  hands, 
did  all  the  business,  so  far  as  witness  knew  anything  about 
it;  witness  helped  Samuel  about  the  building  of  the  bam,  and 
sent  hands,  and  Samuel  paid  for  them;  witness  rented  ground 
on  the  farm,  and  nobody  had  anything  to  say  about  it  but  Sam- 
uel; the  old  man  went  to  borrow  money  for  Samuel  to  pay 
part  on  the  place,  as  witness  understood;  witness'  brother 
agreed  with  Samuel  to^et  Samuel  have  it;  as  to  the  heirs  of 
David,  deceased,  Cook  had  a  claim  on  the  land  where  he 
lives;  Ezekiel  had  a  claim  where  he  lives;  John  A.  Lynn  had 
a  claim  on  a  piece  of  land  south  of  Ezekiel's;  David,  admin- 
istrator, bought  a  claim  of  Lewis  which  cost  $76,  as  wit- 
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ness  understood,  and  knew  David  to  be  in  possession  of  it; 
Asa  Brainard  also  had  a  claim  where  Riessel  now  lives,  and 
Samuel  lived  where  he  now  resides,  each  cultivating  or  im- 
proving his  own;  has  as, good  reason  to  believe  that  Samuel 
was  improving  for  his  own  benefit  as  that  the  others  were  for 
tlieirs;  as  far  as  witness  knows,  David  Sr.  had  no  more  con- 
trol over  Samuel  than  the  otiiers;  all  the  heirs  lived  in  the 
neighborhood  of  witness  except  David,  who  moved  to  Iowa 
two  or  three  years;  David  Sr.  appeared  to  live  with  Samuel; 
thinks  Samuel  took  possession  of  the  place  in  1833. 

Cross-examined. — Thinks  the  money  was  borrowed  of  his 
brother  to  pay  on  the  land;  does  not  know  who  signed  the 
note  except  what  his  brother  said;  witness  presented  the  note 
to  the  administrator,  but  he  said  if  any  money  was  borrowed 
Samuel  borrowed  for  himself. 

Orrin  Camp. 

Knows  the  land;  thinks  he  heard  all  the  heirs  say  they  made 
selections  of  land,  and  David  Sr.  assisted  them  to  pay  for  it; 
has  heard  David  Sr.  say  he  helped  all  of  them  to  pay  for  their 
land;  Samuel  selected  south  half  ten  north,  five  west;  Sam- 
uel has  continued  to  improve  his;  the  old  man  said  if  Samuel 
would  build  the  barn  near  the  house  he  would  help  him,  other- 
wise he  would  not;  heard  David  Sr.  say  his  other  children 
(except  Samuel)  had  got  every  d — d  cent  they  would  ever 
get;  don't  think  he  meant  to  include  John  A.  Lynn  (de- 
ceased.) . 

lessee  Corneli. 

Acquainted,  &c.  David  Sr.  lived  with  Samuel;  knows  the 
land;  loaned  money  to  pay  for  the  land;  Samuel  first  spoke 
about  it;  David  Sr.  came  down  and  got  it;  brovght  an  order 
authorizing  witness  to  sign  Samuel's  name  to  a  note  for  the 
money,  which  was  done,  and  the  money  loaned;  note  has 
been  taken  up  by  Samuel,  to  best  of  witness'  recollection; 
David  said  he  had  assisted  Samuel  more  than  his  other  chil- 
dren, because  he  lived  with  Samuel,  and  expected  to  live 
with  him  for  life;  witness  understood  that  the  money  was  bor- 
rowed by  Samuel  to  pay  for  the  land. 
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-    Daniel  Putnam     - 

David  Lynn  Sr.  said  he  had  given  all  his  children  money 
to  buy  land,  with  the  exception  of  Mr.  Brainard;  undisrstood 
Samuel's  land  was  the  land  where  he  lives;  understood  the 
land  belonged  to  Samuel  when  paid  for;*  David  lived  with 
Samuel. 

Cross-examiued. — Witness,  in  that  conversation,  under- 
stood that  David  had  given  all  his  children  money  to  buy  land, 
but  to  one  he  had  not  given  so  much  as  the  rest^  or  had  not 
given  any;  David  Sr.  said  in  reference  to  the  land  (S.  i  1,) 
what  is  hero  is  mine,  but  at  my  death  all  is  Samuel's;  that  he 
lived  with  Samuel,  and  at  his  death  all  was  Samuel's. 

Re-exaniined, — David  Sr.  said  Samuel  had  not  yet  paid 
for  it,  but  it  was  his  when  paid  for. 

Peter  Butler 

Was  sheriff  of  Warren  from  1832  to  1€34;  surveyed  the 
land;  recorded  survey  in  the  name  of  David^  Samuelpaid  for 
surveying. 

Patrick  R.  Ualey, 

Collected  taxes  1835  and  1836^  called  at  old  man  Lynn'a 
and  collected  some  taxes;  cannot  tell  whether  old  man  paid 
taxes  on  that  land  or  not;  the  tax  on  the  land  was  paid  by 
Samuel;  the  receipt  given  in  David's  name. 

There  was  also  given  in  evidence  a  tax  receipt  for  1836^ 
given  to  Samuel  W.  Lynn,  for  south  half  one. 

At  the  September  term,  1848,  the  Circuit  Court  pronoun- 
ced a  decree  in  substance  as  follows: 

That  the  south  half  one  be  partitioned  among  the  heirs, 
David  Lynn  having  been  equitable  owner  thereof; 

That  Samuel'  pay  the  rents  and  profits  of  the  land  while  in 
his  possession; 

That  Samuel  be  paid  for  the  lasting  and  valuable  improve- 
ments made  on  the  land  by  him; 

That  Samuel  be  refunded  that  part  of  the  purchase  money 
paid  by  him  since  his  father's  death,  with  interest; 

That  the  cause  be  referred  to  a  Master  to  ascertain  th» 
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value  of  the  renU  and  profits,  and  improvements;  a  lien  de- 
creed on  the  land  in  whosesoever  favor  a  balance  should 
be  found; 

That  M unn  should  convey  to  the  heirs  according  to  their 
respective  portions. 

As  to  all  other  matters  that  the  bill  be  dismissed,  and  each 
party  pay  half  the  cost. 

The  4efendant,  Samuel  W.  Lynn,  appealed. ' 

Julius  Manning  for  appellant: 

1.  Implied  trusts  and  when  implied.  2  Story's  Eq.  Jur. 
439,  §  1195;  443,  §1201. 

2.  Resulting  trusts  are  admitted  with  great  caution.  The 
proof  should  be  clear.  Boyd  v.  McLean^  I  Johns.  Gh.  R. 
590,  per  Kent,  Ch'r,  "An  arbitrary  implication  raised,  to 
stand  until  some  reasonable  proof  brought  to  the  contrary." 

2  Blackf.  214.  Proofs  must  be  vei^  clear.  3  Sug.  on 
Vend.  267;  8  N.  H.  196;  10  Vesey,  617;  3  Sug.  on  Vend. 
178,  §  6;  4  Gilm.  218-19. 

3.  It  is  essential  that  the  money  when  paid  should  have 
been  the  money  of  the  person  in  whose  favor  the  trust  is  set 
up.     Steere  v.  Steer e^  6  Johns.  Ch.  R.  1;  8  N.  H.  197. 

4.  "  It  seems  doubtful  whether  parol  evidence  is  admissi- 
ble against  the  answer  of  the  trustee,  denying  the  trust." 

3  Sug.  on  Vend.  267,  §  2.  Bartlett  v.  Pickersgill,  4  East, 
577,  in  note.  But  if  admissible,  it  should  be  received  with 
great  caution.  Boyd  t.  McLean^  1  Johns.  Ch.  R.  582; 
Snelling  v.   Uiterbackj  1  Bibb,  609. 

5.  An  equitable  presumption  may  be  rebutted  by  parol. 
10  Vesey,  367.  And  parol  evidence  is  admissible  to  show 
the  intention  that  the  person  to  whom  the  conveyance  was 
made  should  take  beneficially.  2  East,  534,  note  b;  I  Vesey, 
57;  2  Ch'y  416;  1  P.  Williams,  112,  113. 

6.  An  express  trust,  though  by  parol,  prevents  a  resulting 
trust.  3  Sug.  on  Vend.  260,  §  10.  A  payment  after  the 
purchase  will  not  raise  a  trust ;  the  estate  can  only  be  charged 
pro  tanto  for  the  amount  actually  paid  at  the  time  of  the 
purchase.     Steere  v.  Steere^  5  Johns.  Ch.  R.  1 ;  2  do.  414. 
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7.  If  the  money  was  paid  for  the  purpose  of  vesting  the 
title  in  the  grantee,  no  trust  resulted  to  the  person  paying 
the  money.    Ellioit  v.  •Armstrongs  2  Blackf.  214. 

8.  Where  a  parent  purchases  land  in  the  name  of  his  son, 
the  purchase  is  to  be  deemed  prima  facie  an  advancement, 
so  as  to  rebut  the  presumption  of  a  resulting  trust.  2  Story's 
£q.  Jur.  446,  §§  1202,  1203;  Lord  C.  J.  Eyre,  in  Dyer  v. 
Dyer  ;  ib.  note  3;  3  Sug.  on  Vend.  266,  ei  seq.;  ib.  261,  et 
geq. ;  Grey  v.  Grey,  2  P.  Williams,  628 ;  Murless  v. 
Franklin  J  1  P.  Williams,  13;  Mumma  v.  Mumma^  2  Ver- 
on's  Gh.  R.  19 ;  Lampleigh  v.  Lampkighj  1  P.  Williams, 
111 ;  Crabb  v.  Crabb,  7  Eng.  Ch.  R.  147  ;  Kelpin  v.  Lamb,  ib. 
150  ;  Finch  v.  Finch,  15  Vesey,  43 ;  Sidmouth  v.  Sidmouih, 
17  Eng.  Ch.  R.  467 ;  2  Beavan,  447 ;  Taylor  v.  Taylor,  4 
GUm.  303. 

Charles  Oilman,  for  the  appellees. 

Samuel  W.  Lynn,  acting  as  the  agent  of  his  father,  David 
Lynn,  with  means  furnished  by  his  father  from  time  to  tin^e 
as  the  instalments  fell  due,  purchased  of  Munn  the  land  in 
controversy,  taking  receipts  in  the  napie  of  the  father,  (see 
the  various  writings  signed  by  S.  W.  and  by  Munn,  as  also 
the  receipts  for  the  several  payments.)  After  the  father's 
death,  the  son  paid  an  instalment  with  his  own  means.  S. 
W.  admits  that  the  money  was  so  furnished,  and  alleges  that 
the  receipts  were  so  taken  to  give  his  father  a  li^n  on  the 
property  for  such  advances  until  a  settlement  between  them, 
which  he  affirmatively  asserts  did  take  place,  and  in  evidence 
thewof  further  says  that  the  receipts  were  delivered  over  to 
him.  It  did  not  appear,  however,  that  the  receipts  taken  by 
him  on  the  payments  ever  went  out  of  his  possession,  except 
by  inference  from  his  statement  that  they  were  delivered  up 
to  him.  He  further  states  that  these  several  amounts  coming 
from  his  father,  were  intended  as  advancements  or  donations  ; 
affirmative  allegations,  not  responsive  to  the  charges  of  the 
bill,  and  therefore  not  evidence  unless  supported  by  other 
proof.  There  is  nothing  in  the  whole  case  to  show  affirma- 
tively that  these  payments  were  intended  as  advancements, 
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nor  are  there  circumstances  from  ^hich  such  an  intention  is 
to  be  inferred.  The  ^hole  case  shows  that  S.  W.  had  no 
means — was  obliged  to  hire  money  to  come  to  the  State, 
which  his  father  was  security  for  and  subsequently  paid.  It 
further  appears  that  he  did  not  claim  the  land,  but,  while  his 
father  was  living,  was  willing,  to  say  the  least,  tliatit  should 
be  considered  as  his  father's.  The  only  conclusion  legiti- 
mately %o  be  drawn  from  all  the  circumstances  of  the  case, 
is  that  David  Lynn,  the  father,  was  the  purchaser  and 
equitable  owner  of  the  land  in  question,  and,  had  he  have 
lived,  would  have  paid  the  remaining  instalment  and  taken 
the  title  from  Munn,  and  the  land,  at  his  death,  would  have 
descended  to  the  complainants. 

On  the  whole,  the  decree  of  the  Circuit  Court  is  in  ac- 
cordance with  the  strict  equity  of  the  case,  and  ought  not  to 
be  reversed,  or  modified  in  any  respect. 

The  Opinion  of  the  Court  was  delivered  by 

^  Caton,  J.     On  the  18th  of  April,  1«34,  Stephen  B.  Munn 
made  a  written  proposal,  by  the  terms  of  which  he  offered  to 
sell  to  Samuel  W.  Lynn  the.  premises  in  question,  upon  cer- 
tain specified  terms,  and  allowed  three  months  within  which 
to  accept  the  proposition.     On  the  26th  of  June,  IS34,  S. 
W.  Lynn  wrote  to  Mr.  Munn,  stating  that  his  father,  who  was 
David  Lynn,  now  deceased,  accepted  the  proposition,  with 
perhaps  some  slight  modifications,  and  signed  the  letter  ^'Sam- 
uel W.  Lynn,  for  his  father,  David  Lynn."     On  the  back  of 
a  copy  of  tliis  letter,  on  the  19th  of  July,  1834,  Munn  wrote 
and  executed  a  covenant  to  convey  the  premises  to  S.  W. 
Lynn,  upon  the  payments  being  made  according  to  the  terms 
as  specified  in  the  letter  of  acceptance,  which  agreement  was 
delivered  to  Samuel,  who  made  the  first  payment  with  the 
money,  as  is  alleged,  of  David  Lynn,  and  a  receipt  was  taken 
specifying  that  the  money  was  received  of  David  by  the 
hands  of  Samuel.     Similar  receipts  were  taken  for  all  tho 
balance  of  the  purchase  money,  which  was  paid  prior  to  the 
death  of  David.    The  balance,  4  286*  10,  was  paid  by  Samuel 
W.  to  the  agents  of  Munn.     Some  time  after  the  execution 
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of  the  agreement  of  the  19th  of  July,  at  the  suggestion  of 
Samuel  W.  Lynn,  Munn  executed  in  New  York,  and  for-? 
warded  to  his  agents  in  Quincy,  a  more  formal  indenture  for 
the  conveyance  of  the  land  to  David  Lynn,  which  was  prob- 
ably never  seen  or  executed  by  David,  but  still  remains  in 
the  agents'  hands. 

The  bill  charges^  that  it  was  the  design  and  intention  of 
all  parties,  that  the  sale  of  the  land  should  be  and  was  to 
David,  and  not  to  Samuel  W.,and  that  the  name  of  the  Ipitter 
was  inserted  in  the  original  proposition,  and  in  the  agreement 
of  the  19th  of  July,  by  mistake,  and  that  all  the  payments 
which  were  made  up  to  the  time  of  David's  death,  wexe  inadi» 
with  hi»  money. 

Samuel  W.  in  his  answer  denies  the  alleged  mistake,  and 
insists  that  the  sale  was  intended  to  be  made  to  him,  and  that 
although  the  money  with  which  the  payments  were  made 
came  from  his  father,  yet  it  was  advanced  to  him  as  a  loan, 
and  that  the  receipts  were  taken  in  his  fati>er's  name  as  an 
evidence  of  the  amount  of  money  paid,  and  for  which  David 
was  entitled  to  a  lien  upon  the  land.  The  answer  admits 
that  Samuel  W.,  after  the  agreement  of  the  19th  of  July,  re- 
quested Munn's  agents  to  get  a  bond  for  a  deed  running  to 
David,  as  he  says,  in  order  that  David  might  hold  the  land, 
who  was  to  obligate  himself  to  convey  the  land  to  Samuel  W. 
or  devise  it  to  him,  upon  settlement,  and  that  this  agreement 
would  have  been  red^iced  to  writing,  but  that  Munn  never 
executed  the  bond.  It  may  be  here  remarked  that  if  Munn 
never  executed  such  a  bend,  he  did  execute  and  forward  to 
his  agents  an  agreement  or  indenture,  the  effect  of  which  was 
the  same,  wiiich,  in  all  human  probability,  was  executed  in 
pursuance  of  the  suggestion  made  by  Samuel  W.  to  Munn's 
agents,  that  his  father  should  have  a  bond  for  a  deed.  Samuel 
went  into  possession,  made  improvements,  and  cultivated  a 
farm  upon  the  premises,  and  David  resided  there  with  him  till 
the  time  of  his  death.  David  was  old  and  infirm,  and  able  to 
do  but  little  manual  labor  at  least. 

Munn  swears  that  he  sold  the  land  to  David,  and  to  no 
other  person,  and  pertinaciously  insists  that  he  never  mad« 
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any  contract  for  the  sale  of  the  land,  except  the  one  which 
which  he  sent  on  to  his  agents,  and  which  appears  never  to* 
have  been  executed  or  accepted  by  David.  A  good  deal  of 
evidence  is  adduced,  showing  the  circumstances  of  Samuel, 
and  his  conduct  and  professions,  as  well  as  those  of  David, 
in  relation  to  the  purchase  and  ownership  of  the  land. 

It  is  not  a  question  of  so  much  real  as  apparent  difficulty, 
to  determine  for  whose  benefit  this  contract  and  purchase 
were  really  made,  and  to  whom,  in  equity,  this  land  really  be- 
longs. Upon  a  careful  examination  of  the  whole  record  we 
are  satisfied  with  the  decree  of  the  Circuit  Court.  Were 
David  alive,  and  this  claim  set  up  by  him,  instead  of  his  heirs, 
there  can  belittle  doubt  that  his  right  should  be  sustained, 
and  yet  his  legal  representatives  occupy  precisely  the  same 
position. 

Strictly  speaking,  it  cannot  be  said  that  here  is  a  resulting 
trust,  for  that  is  raised  by  implication  or  operation  of  law, 
from  a  particular  state  of  facts  evidencing  the  equitable 
rights  of  the  parties,  and  does  not  depend  upon  a  contract  for 
its  existence:  as  where  land  is  purchased  by  the  money  of  one 
and  tbe  title  is  conveyed  to  another,  or  perhaps  where  one 
trustee  receives  a  title  from  another.  -In  such  a  state  of  facts 
a  trust  is  created  by  law,  and  not  by  the  agreement  of  the 
parties.  Bottfiford  v.  Burr^  2  Johns.  Ch.  R.  405.  In  case  of  a 
resulting  trust,  there  should  be  a  transfer  of  the  legal  title  to 
one,  while  another  is  possessed  of  the  equity.  Here  there 
has  been  no  transfer  of  the  legal  title,  but  that  still  remains 
in  Munn,  whose  liability  to  transfer  it  grows  out  of  this  con- 
tract of  sale,  and  does  not  depend  upon  the  simple  fact  of  his 
having  received  the  purchase  money.  The  true  character 
of  this  bill  is  for  the  specific  performance  of  that  contract, 
and  not  to  compel  the  performance  of  a  resulting  trust.  In 
cases  of  resulting  trust  it  is  frequently  competent  to  inquire 
into  the  agreements  of  the  parties,  but  then  it  is  for  the  purpose 
of  ascertaining  with  whose  money  the  purchase  was  made. 
Samuel  W.  Lynn  does  not  hold  the  legal  title,  and  cannot  be 
considered  a  trustee.  Munn  still  holds  the  legal  title,  which 
he  has  agreed  to  transfer,  and  the  question  is,  to  whom  he 
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shall  specifically  perform  the  agreement.  Thus  the  v^hole 
case  is  reduced  to  this  one  question;  wa^  it  the  intention  of 
parties,  that  the  sale  and  purchase  should  be  for  the  benefit 
of  David  or  Samuel?  It  will  not  do  to  rely  upon  the  last  for- 
mal indenture,  running  to  David  Lynn,  which  was  executed 
on  the  part  of  Munn,  but  never  executed  by  David  on  his 
part,  as  the  contract  of  sale,  for  that  was  never  executed  or 
took  effect.  We  must,  therefore,  look  to  the  antecedent  ne- 
gotiations and  transactions,  together  with  the  circumstances 
of  the  case  as  explanatory  thereof,  in  order  to  determine  to 
whom  the  sale  was  actually  intended  to  be  made. 

So  far  as  the  written  evidence  shows,  the  first  is  a  propo- 
sition for  the  sale  of  the  land,  in  terms  running  to  Samuel. 
This  is  answered  by  Samuel  accepting  the  proposition  for 
and  in  the  name  of  his  father.  Upon  the  back  of  a  copy  of 
this  letter  of  acceptance,  Munn  executed  an  undertaking: 
^4n  consideration  of  the  within,  and  in  fulfillment  of  the  agree- 
ment as  aforesaid,"  he  bound  himself  to  convey  to  Samuel, 
*^when  he  shall  have  fulfilled,  on  his  part,  the  conditions  of 
the  said  agreement,  a  copy  whereof  is  her^nto  annexed." 
These  three  papers  constitute  the  only  evidence  of  the  con- 
tract of  sale  upon  which  we  can  rely,  exo^pt  so  far -as  it  is 
competent  for  a  Court  of  Equity  to  look  to  the  other  evidence 
to  correct  any  mistake  which  was  committed  in  drawing  up 
the  written  evidence  of  the  contract.  For  that  purpose  parol 
evidence  is  competent,  but  not  to  explain  the  meaning  of 
the  parties  as  expressed  in  the  writings. 

If  we  are  to  look  alone  at  these  papers,  no  doubt  can  exist 
that  it  was  the  intention  of  Samuel  W.  Lynn,  only  to  occupy 
the  position  of  an  agent,  and  not  of  a  purchaser.  He  intended 
to  bind' his  father  and  not  himself  for  the  payment  of  the  pur- 
chase money.  *  He  proposed  to  purchase  for  his  father,  and 
not  for  himself.  Such  is  undoubtedly  the  legal  construction 
of  that  letter  of  acceptance,  and  as  we  have  before  seen,  it  is 
not  competent  to  explain  its«meaning,  either  by  parol  evi- 
dence or  the  defendant's  answer,  or  in  any  way  to  alter  it, 
except  by  showing  a  mistake,  which  is  not  pretended.  Munn 
could  have  maintained  no  suit  against  Samuel  for  the  pur- 
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chase  money,  for  he  never  undertook  to  pay  it.  SamaePs 
attempt,  in  his  answer,  to  explain  away  the  effect  of  this  let- 
ter must  be  unavailing,  for  he  does  not  pretend  there  was 
any  mistake  in  its  terms,  and  hence  the  letter  alone  must 
evidence  that  intent.  But  tf  it  were  proper  to  look  at  the 
other  evidence  in  the  case,  -we  think  it  abundantly  proved, 
even  in  opposition  to  any  thing  contained  in  his  answer,  that 
it  was  his  intention  that  the  sale  should  be  made  to  his  father, 
and  that  it  was  his  understanding  that  it  was  so  made.  After 
he  saw  that  Munn  had  agreed  to  convey  to  himself,  he  re- 
quested that  a  bond  for  a  deed  to  his  father  should  be  given. 

The  purchase  money  was  all  advanced  by  his  father,  in 
whose  name  the  receipts  were  taken.  His  father  lived  with 
Samuel  upon  the  land,  and  claimed  to  own  it  during  his  life 
time,  altiioa(]rh  he  sometimes  manifested  an  intention  to  do- 
nate  or  devise  it  to  Samuel,  and  once  or  twice  even  ex- 
pressed himself  as  if  it  actually  belonged  to  his  son.  Indec  d 
the  personal  property  upon  the  farm,  when  it  was  taken  to 
satisfy  Samuel's  debts,  was  claimed  by  David,  and  Samuel 
offered  to  sweaf  that  it  belonged  to  him. 

These  circumstances,  which  tend  so  strongly  to  prove  that 
the  purchase  was  made  by  and  for  David,  and  so  understood 
and  intended  by  Samuel,  the  latter  attempts  to  explain 
away  in  his  answer  by  insisting  tlintthe  purchase  money  thus 
advanced  by  his  father  was  really  intended  as  a  loan  to  him, 
and  that  the  conveyance  was  to  go  to  his  father  as  a  security, 
David  agreeing  to  convey  to  SanHiel  upon  a  settlement  of 
the  advances  so  made,  or  to  devise  the  land  to  him.  But  it 
must  b«,remembered  that  this  allegation  of  a  loan  is  a  new 
averment  set  up  in  the  answer,  and  which  is  not  proved  by 
it,  but  must  be  sustained  by  affirmative  evidence.  Such 
evidence  is  wanting  in  this  record.  We  are  of  opinion  that 
this  record  shows,  that  it  was  the  intention  and  understand- 
ing of  both  David  and  Samuel  W.  Lynn,  that  the  purchase 
was  made  by  and  for  David,  who  alone  was  bound  to  pay 
the  purchase  money.  Such  is  both  the  legal  and  equitable 
construction  of  this  contract  6f  purchase.  Such  being  the 
case,  under  the  circu'nstinces  as  presented,  even  if  Munn 
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intended  to  sell,  and  supposed  he  was  selling  to  Samuel 
instead  of  David,  most  probably  the  latter,  or  his  heirs', 
would  be  entitled  to  a  specific  execution  of  the  contract  in 
their  favor.  But  we  think  it  equally  clear  that  Munn  inten- 
ded to  sell  and  supposed  he  was  selling  to  David,  and  that 
Samuel's  name'  was  inserted  in  the  instrument  indorsed 
on  the  copy  of  the  letter  of  acceptance,  instead  of  David's, 
by  mistake.  By  that  letter  Munn's  proposition  to  sell  the 
land  was  accepted  by  Samuel  as  the  agent  of  David,  and  for 
him  and  in  his  name.  The  covenant  to  sell  and  convey 
was  indorsed  on  tiie  back  of  a  copy  of  this,  and  referred  to 
it  as  the  consideration  of  the  undertaking  and  professes  to 
be  in  fulfillment  of  it,  and  says  the  land  shall  be  conveyed 
'^when  he  shall  have  fulfilled,  on  his  part,  the  conditions  of 
said  agreement,  a  copy  whereof  is  hereunto  annexed."  No 
man  can  read  this  covenant  without  being  convinced  that  it 
was  the  intention  of  Munn  to  make  his  covenant,  which[was 
his  part  of  the  contract  of  sale,  conform  to  the  other  part, 
which  was  contained  in  the  letter  referred  to,  which  bound 
David  Lynn  to  purchase  and  pay  for  the  land.  It  took  both 
of  these  papers  to  constitute  the  contract  of  sale  and  pur- 
cliase  of  this  land,  and  Munn  could  have  had  no  other  de- 
sign than  to  make  his  part  of  the  agreement  conform  to  the 
other,  if  he  intended  to  avail  himself  of  the  obligations  con- 
tained in  it.  We,  therefore,  think  that  the  papers  themselves 
furnish  sufficient  evidence  of  the  alleged  mistake.  But  more 
than  this  :  Munn  swears  that  he  never  intended  to  sell  and 
never  did  sell  the  premises  to  Samuel  W.  Lynn,  but  tliat  he 
sold  them  to  David  alone.  It  is  true  he  does  not  stote  di- 
rectly, that  the  name  of  Samuel  was  inserted  by  mistake  in 
that  contract,  for  it  seems  impossible  to  make  him  recognize 
that  agreement  at  all,  and  he  insists  that  the  subsequent 
indenture,  which  does  not  appear  to  have  been  executed  by 
David,  contains  the  only  evidence  of  the  sale.  In  this,  how- 
ever, he  is  e  video tly  mistaken,  for  the  other  papers  stand  here 
undisputed,  and,  as  we  have. already  seen,  thow-a  complete 
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contract.  At  any  rate  his  testimony  seems  to  show  that  at 
tio  time  did  he  ever  intend  to  sell  to  Samuel,  and  conse- 
quently, if,  i)y  the  terms  of  the  agreement,  he  proposed  to 
sell  to  him,  it  was  by  mistake. 

The  decree  very  properly  provides  for  reimbursing  Sam- 
uel for  whatever  permanent  improvements  he  may  have  made 
upon  the  land,  as  well  as  for  the  purchase  money  which  he 
has  paid  since  his  father's  death,  and  with  this  he  must  be 
content.  It  may  be  true  that  it  was  the  intention  of  his 
father  to  donate  or  devise  the  land  to  him,  perhaps  as  a  con- 
sideration, in  part,  for  the  care  which  he  took  of  him  in  his 
old  age,  but  until  such  intention  was  carried  out  by  a  con- 
veyance or  bequest,  it  could  create  no  legal  or  equitable 
right  which  the  Court  can  recognize.  If  he  is  entitled  to 
any  compensation  for  taking  care  of  or  providing  for  his 
father,  we  cannot  award  it  to  him  in  this  proceeding,  but  he 
must  seek  his  remedy  elsewhere. 

The  decree  of  the  Circuit  Court  is  affirmed  and  a  proce- 
dendo  awarded  to  the  Circuit  Court. 

Decree  affirmed. 
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ABATEMENT. 

An  affidavit  in  an  attachment  suit  set  forth  <<th«t  \*he  said  White  and  Sloo  wer6 
about  to  remove  their  property  from  this  State  to  the  injury  of  Wilson.'^ 
This  fact  was  traversed  by  plea  in  abatement^  and  under  this  issue^  the  de- 
fendant offered  to  prove  that  or.e  of  them  had  sufficient  unincumbered  pen* 
sonal  property  in  the  State  to  discharge  the  plaintiff's  demand.  The  evidence 
vras  objected  to  and  excluded  by  the  Court  {  Held,  that  the  Court  erred  in 
excluding  the  evidence. 

White  V,  WUson,  21. 

See  VARIANCE)  1. 

ACKNOWLEDGMENT  AND  PROOF  OF  DEEDS. 

See  DEEDS)  1^  ^^  ^* 

ADMINISTRATOR.      * 
See  Executor  and  Administrator. 

ADMINISTRATION  OF  ASSETS.    • 

1.  An  account  was  filed  against  an  estate  after  the  expiration  of  two  years  from 
the  time  of  granting  letters  of  administration  upon  the  estate.  The  claim  was 
established  before  the  Probate  Court,  and  an  order  of  allowance  entered  di^ 
recting  it  to  be  satisfied  from  assets  which  might  be  Subsequently  discovered. 
The  plaintiff  took  an  appeal  to  the  Circuit  Courts  where  a  judgment  was  ren- 
dered for  the  defendant.  It  appeared  that  the  estate  was  solvent  and  that 
there  would  be  a  large  surplus  for  di|lribution  among  the  children  of  the  in*^ 
testate :  Hddy  that  the  order  of  the  Probate  Court  was  substantially  correct ; 
that  the  creditor  had  the  right  to  have  his  claim  passed  upon  by  the  Circuit 
Court)  and  a  judgment  presently  for  the  amount  due^  to  be  satisfied  pro  rata 
out  of  any  esftate  that  might  afterwards  be  fotjnd^  not  inventoried  or  accounted 
for  by  the  udministrator.  Thorn  v.  WaUon,  29, 
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2.  In  a  suit  against  an  administrator,  a  jadgment  was  rendered,  and  an  award  of 
execution  against  the  goods,  chatties,  lands  and  tenements  of  the  decedent  in 
the  hands  of  the  administrator  to  he  administered :  Held,  that  the  award  of 
execution  was  erroneous.  Peek  v.  Slephens,  127. 

AGENT. 
See  Principal  aitd  Ag£KT« 

AGREEMENT. 

2.  H.  and  K.  purchased  of  C.  certain  lands,  and  executed  their  individual  notes 
to  C.  and  mortgages  to  secure  the  payment  thereof,  and  on  the  same  day,  the 
notes  were  given  up  and  an  agreement  in  writing  entered  into  hy  them,  where- 
in H.  and  K.  stipulated  [that  they  would  pay  the  amount  of  said  notes  upon 
certain  notes  of  C.  to  O.  and  others,  given  for  the  same  lands)  and  C,  on  his 
part,  agreed  that,  upon  their  making  such  payments,  the  same  should  be  ap- 
])lied  upon,  and  be  a  discharge  of  their  respective  mortgages.  C.  subse- 
(^uently  assign^  the  agreement  and  the  mortgages  to  M.,  who  further  assigned 
til  em  to  S.  The  latter  filed  a  bill  to  foreclose,  the  payments  not  being  made, 
to  which  there  was  a  demurrer,  which  was  overruled,  and  a  decree  pro  con- 
jesso,  &c.,  entered:  HeM,  that  it  was  the  evident  intention  of  the  parties 
that  the  mortgages'ahould  still  remain  as  subsisting  securities  for  the  pa}'- 
inent  of  the  debt  j  that  it  was  not  the  intention  to  give  to  0.  and  others  anj- 
better  security,  but  simply  to  provide  for  their  own  convenience  in  havinir 
C's  liabilities  discharged  in  the  manner  prescribed  in  the  agreement. 

Hugunin  v.  Starkwealkery  492. 

2.  L.  entered  into  a  contract  with  the  Canal  Trustees  to  perform  certain  work, 
which  contract  contained  a  stipulation  that  the  chief  engineer  should  deter* 
iTiine  the  amount  of  the  several  kinds  of  work  contracted  to  be  done,  and 
decide  any  question  which  could  or  might  arise  relating  to  the  execution  ot 
the  eentra^t  by  L.,  and  that  his  estimate  and  decision  should  be  final  and 
couclusive.  The  contract  having  been  afterwards  relinquished  by  mutual 
consent,  and  payment  made  by  L*  according  to  the  estimates  of  the  engineer* 
L.  then  brought  his  action  to  recover  additional  payment  on  the  ground  that 
there  was  an  error  in  the  estimates,  and  an  understanding  between  the  par- 
ties  at  the  time  the  contract  was  relinquished  and  settlement  made,  that  the 
work  should  be  subsequently  re-measured,  and  payment  made  for  any  ex- 
cess which  might  be  ascertained  t  Held^  that  the  Court  which  tried  the  case 
should  have  set  aside  the  verdict  found  by  the  jury  for  L«  because  he  wholly 
tailed  to  prove  such  agreement  for  a  re-measorement  of  the  work.  Held, 
further,  that  it  was  not  competent  for  L.  in  this  action  to  show  a  mistake  in 
the  estimates  of  the  engineer,  without  first  showing  an  agreement  at  the  time 
of  settlement  to  re^measure  the  work  and  rectify  mistakes. 

Canal  Tnuteet  v.  Lynch,  521. 

'4i  In  an  action  for  work  brought  on  a  contract  containing  a  stipulation  like  that 
above  mt^ntioned,  neither  pArty  can  impeach  the  estimate  of  the  person  by 
whose  decision  they  have  agreed  to  be  governed,  except  for  fraud,  or  offer 
other  evidence  of  the  amount  qf  work  done ;  but  in  case  of  an  unreasonable 
refusal  to  cause  the  work  be  to  estimated  by  the  person  agreed  upon,  the 
contractor  can  resort  to  other  evidence.  ib. 

See  Contract^  Also  Chajxcesly,  1,  2,  10. 
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ALTERATION. 

The  rule  is  well  settled  ih  England  and  in  many  of  the  Courts  of  this  country, 
that  it  is  incumbent  on  the  party  ofiering  in  evidence  an  instrument  'which 
appears  to  have  been  altered,  to  explain  such  alteration,  and  that  in  the  ab- 
sence of  all  evidence,  either  from  the  appearance  of  the  instrument  itself,  or 
otherwise,  to  show  when  the  alteration  was  made,  it  must  be  presumed  to 
have  been  subsequent  to  the  execution  and  delivery  of  the  instrument. 

Walters  V.  Shorty  252. 

AMENDMENT. 
See  Whit,  I. 

APPEAL. 

1 .  An  appeal  or  writ  of  error  does  not  lie  from  an  interlocutory  judgment  or  de- 
cree, but  there  must  be  a  final  decision  of  the  «ase  before  either  party  can 
have  it  reviewed  in  the  Suprem  Court ;  such  a  decision  as  settles  the  rights 
ol"  the  parties  respecting  the  subject  matter  of  the  suit,  and  which  concludes 
them  until  it  is  reversed  or  set  aside,  Hayea  v.  Caldwell,  33. 

2.  Where  an  appeal  was  prayed  and  the  bond  filed  prior  to  April  1, 1848,  the 
day  on  which  the  new  Constitution  went  into  operation,  the  Court  held  that 
the  case  was  not  aflected  by  the  division  of  the  State  into  judicial  districts, 
but  was  pending  in  the  Supreme  Court  existing  at  the  time  of  perfecting  the 
appeal.  Owens  v.  McKethe,  79. 

3.  All  cases  removed  into  the  Supreme  Court  by  appeal  or  WTit  of  error  since 
April  1,  1848,  necessarily  go  to  the  Court  held  in  the  Division  in  which  the 
same  were  decided^  unless  the  parties^  by  consent,  send  them  to  the  Court 
in  the  adjoining  Division.  ib. 

APPEAL  FROM  JUSTICES  OF  THE  PEACE. 

1.  rnder  the  Revised  Statutes,  there  cannot  be  a  trial  of  an  appeal  in  the  Circuit 
Court  until  the  appellee  is  before  the  Court  by  the  service  of  process,  or  the 
entry  of  an  appearance.  Smith  v.  .frtotn,  268. 

2.  The  64th  section  of  the  59th  chapter  of  the  Revised  Statutes  does  not  embrace 
the  case  of  an  ordinary  appeal,  but  only  applies  to  cases  in  which  the  appeal 
is  prosecuted  by  one  of  several  parties  to  a  judgment,  where,  as  to  the  parties 
not  joining  in  the  appeal,  the  cause  may  be  heard  at  the  second  term,    ih, 

'  APPEAL  BOND. 

1.  An  appeal  bond  contained  a  condition  that  if  the  defendants  ^'should  pay  and 
satisfy  whatever  judgment  might  be  rendered  by  the  Circuit  Court  of  Han- 
cock county  upon  the  dismissbl  or  trial  of  a  certain  appeal^"  &c.  The  ap- 
})eal  having  been  entered  in  that  Court,  the  venue  was  changed  to  another 
county,  where  the  judgment  of  the  justice  of  the  peace  was  affirmed.  A  suit 
was  brought  upon  the  appeal  bond,  when  oo«  only  of  the  sureties  was  served 
with  process,  and  in  the  declaration,  the  breach  assigned  was  the  non-pay- 
ment of  that  judgment.  ITiere  was  a  demurrer  to  the  declaration,  which  the 
Court  sustained :  Held,  the  bond  not  being  in^  conformity  with  the  statute, 
and  there  being  no  breach  of  the  condititns  of  the  bond  as  drawn,  that  the  de- 
mirrer  was  properly  sustained.  Sharp  v.  Bedell,  88. 
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2.  The  officers  of  the  law  have  no  authority  to  take  or  accept  appeal  bonds 
which  do  not  conform  to  the  statute ;  but  if  they  tae  taken,  the  appellee 
should  object  to  the  appeal  bond  in  the  Circuit  Court,  &nd  have  it  perfected. 
If  he  does  not  object,  he  must  abide  by  his  own  neglect  tb. 

APPLICATION  OF  PAYMENTS. 

1.  A  debtor  has  the  right,  at  the  time  of  making  a  payment,  to  direct  its  appli- 

cation.   If  he  fail  to  do  this,  then  the  same  rightT  devolves  upon  the  creditor 
subject  to  certain  exceptions  and  limitations.  Bailey  v.  Winkoop,  449. 

2.  The  application  of  a  payment  by  either  party  may  be  proved  as  well  by  circum- 

stances as  by  express  declarations.  ib, 

3.  Where  neither  a  debtor  or  creditor  makes  a  specific  application  of  a  payment, 
the  law  will  apply  it  as  justice  and  fair  dealing  may  dictate.  ib, 

ASSIGNOR  AND  ASSIGNEE. 
See  Parties  to  Actions,  1,  2,  3. 

ATTACHMENT. 

1.  An  affidavit  in  an  attachment  suit  set  forth  ^Hhat  the  said  White  and  Sloo 
were  about  to  remove  their  property  from  this  State  to  the  injury  of  Wilson." 
This  fact  was  traversed  by  plea  in  abatement,  and  under  this  issue,  the  de- 
fendant offered  to  prove  that  one  of  them  had  sufficient  unincumbered  per- 
sonal property  in  the  State  to  discharge  the  plaintiff''8  demand.  The 
evidence  was  objected  to  and  excluded  by  the  Court :  Hdd^  that  the  Court 
erred  in  excluding  the  evidence.  WhxU  v.  TY12«on,  21. 

2.  To  sustain  an  attachment  on  the  ground  that  the  debtor,  <<  is  about  to  re- 
move his  property  from  this  State  to  the  injury  of  such  creditor,"  two  things 
must  concur :  fitsiy  the  debtor  must  be  about  to  remove  his  property  from  the 
State,  and  second,  such  removal,  if  effected,  must  be  to  the  injury  of  the 
creditor.  The  single  fact  that  he  is  about  to  remove  his  property  from  the 
State  will  not  justify  a  creditor  in  seizing  it  by  attachment.  t^. 

3.  When  a  sheriff,  under  the  provisions  of  the  Attachment  Act,  takes  a  forthcom- 
ing bond  and  does  not  assign  the  same  to  the  plaintiff  in  attachment,  a  suit 
may  be  brought  in  the  name  of  the  sheriff  for  the  use  of  such  plaintiff. 

Young  V.  CampbeUy  80. 

4.  The  form  of  a  judgment  in  a  suit  in  attachment  is  the  same  as  in  any  other 
suit,  whether  there  be  a  personal  service  or  not;  but  where  there  is  not  such 
service,  the  award  sliould  be  only  of  a  special  execution.  Where  there  is  a 
personal  service,  then  a  general  execution  should  be  awarded.    In  either 

.  case,  the  property  attached  is  specially  liable,  unless  the  defendant  appear 
and  put  in  bail  as  is  provided  by  the  Attachment  Act.  t^. 

5.  The  proper  rule  for  the  computation  of  time,  under  the  section  of  the  Attach- 
ment Act,  requiring  that  sixty  days  should  intervene  between  the  first  publi- 
cation of  notice  and  the  term  of  Court,  is  to  exclude  the  day  on  which  the 
notice  was  first  inserted  in  the  newspaper,  and  include  the  day  on  which  the 
term  commenced.  Vdrien  v.  Edmonson,  270. 

6.  The  published  notice  of  the  pendency  of  a  suit,  accompanied  by  the  publisher's 
certificate,  forms  a  part  of  the  record  of  the  case,  and  takes  the  place  of  an  offi- 
cer's return  of  service.  tft. 


INDEX.  629 

7.  An  attaching  creditor  stands  in  the  light  of  a  purchaser,  and  as  such  is  to  be 
protected.  Buriiell  v.  BoberUon^  282. 

8.  A  suit  in  attachment  was  brought  in  the  name  of  Fairfield^  for  the  use  of  Field 
and  Hall.  JThe  bond  was  executed  by  Field  and  sureties,  recitir  g  the  form 
of  the  action,  and  containing  the  following  condition:  *<Ncw  if  the  said 
Alexander  P.  Field  and  David  N.  Hall  shall  prosecute  said  suit  with  effect, 
or  in  case  of  failure  therein,  shall  well  and  truly  pay  and  satisfy  the  said 
James  Love  all  such  costs  in  said  suit  and  damages  as  shall  be  awarded 
against  the  said  Field  and  Hall,  their  heirs,  executors  and  administrators,  in 
any  suit  or  suits,  which  may  hereafter  be  brougbt*for  wrongfully  suing  cut 
the  attachment,  then,"  &c. :  Held,  that  the  bond  was  in  conformity  to  the 
statute.  Love  v.  Fairfield,  303. 

9.  An  attachment  in  aid  of  a  suit  at  law  may  issue  at  any  time,  under  the  pro- 
visions of  the  thirtieth  section  of  the  ninth  chapter  of  the  Revised  Statutes. 

Dutcher  v.  Crowell,  255. 
JO.  The  word  ^'term"  in  the  thirtieth  section  of  the  Attachment  Actbf  1833  was 
a  misprint,  the  word  in  the  original  law  on  file  being  "time,^^  The  Legislature, 
in  the  revision  of  the  Statutes  in  1845,  without  doubt,  intended  to  continue  in 
force  the  provisions  of  that  section  with  the  known  construction  which  had 
been  given  it.  ib. 

ATTORNEY  AT  LAW. 

The  authority  of  an  attorney  to  receive  from  the  sheriff  money  collected  on  an 
execution  in  favor  of  his  client,  is  revoked  by  the  death  of  his  client..  The 
sheriff  may  retain  such  money  till  demanded  by  the  personal  representative 
of  the  deceased,  and  an  order  of  the  Court  that  the  sheriff  pay  over  the  money 
to  the  deceased  party  or  his  attorney,  should  be  enjoined  on  the  application 
of  the  sheriff.  Rieley  v.  Fellows,  531. 

AUDITOR'S  DEED. 
See  Sale  for  Taxes,  1,  2. 

BAIL. 

A  uiDtioQ  to  dischar^^e  bail  is  addressed  to  the  discretion  of  the  Court,  and  its 
decision  car.not  be  assigned  for  error.  Alamt  v.  Bartlett,  169. 

BANKRUPTCY. 

1.  It  i  a  well  settled  principle,  that  by  a  decree  ,of  bankruptcy,  the  assignee 
succeeds  immadiately  to  all  the  rights  and  interest  of  the  bankrupt  to  pre* 
cisely  ths  sani3  extent  that  the  bankrupt  himself  had,  subject  to  and  affected 
by,  all  the  equities,  liens  and  incumbrances  existing  against  them  in  the  hands 
of  the  bankrupt.  The  same  rule  applies  to  the  purchaser  at  an  assignee's  sale 
of  the  bankrupt's  effects.  Strong  v.  Clawson^  346. 

2.  Bankrupts,  who,  by  their  discharge,  have  been  divested  of  all  liability  or  in- 
terest in  the  subject  matter  of  a  suit,  are  competent  witnesses  in  such  suit 

ib. 

BILL  OF  EXCEPTIONS. 
1.  AHlavits  and  oth3r  papsrs  copied  into  a  record  do  not  thereby  become  a  part  • 
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.    of  the  record.    To  make  them  evidence,  they  should  be  incorporated  in  a 
bill  of  exceptions.  Edwards  v.  Pattertony  126. 

2.  When  it  is  stated  in  a  bill  of  exce  ptions  that  an  instruction  was  refused 
because  inapplicaUe,  the  Supreme  Court  will  not  further  inquire  into  tike  pro- 
priety of  the  decision,  unless  th^  evidence  is  imported  to  which  the  instruc- 
tion is  claimed  to  apply.  Pittman  v.  Gaty,  186. 

3.  The  (kct  Aat  a  judgment,  which  had  been  read  as  evidence,  is  copied  into  a 
transcript  sent  up  from  the  Circuit  to  the  Supreme  Court,  does  not  make  it  a 
part  of  the  record.    R  should  appear  in  the  bill  of  exceptions. 

Petty  T.  Seott,  209. 

4.  The  Court  will  not  attempt  to  determine  a  question  of  fact,  where  the  bill  of 
exceptions  does  not  purport  to  set  forth  all  the  evidence  in  the  case. 

Webster  v.  Enfield,  298. 

5.  A  bill  of  exceptions  should  be  reduced  to  form,  and  signed  during  the  term  in 
which  the  cause  is  tried,  except  in  cases  where  counsel  consent,  or  the  Judge 
by  an  entry  on  the  record  directs,  that  it  may  be  prepared  in  vacation,  and 
signed  nunc  pro  tunc.  In  all  cases,  it  should  appear  on  its  face  to  have  been 
taken  and  signed  at  the  trial.  Evans  v.  Fisher,  453. 

6.  Where  counsel  consent  that  the  bill  of  exceptions  may  be  settled  out  of  term, 
the  better  practice  is  to  preserve  the  evidence  of  the  agreement  by  the 
filing  of  a  written  stipulation,  or  by  an  entry  on  the  records  of  the  Court. 

ib. 

7.  An  affidavit  of  a  deputy  sheriff  copied  into  the  recoid  of  a  criminal  case,  but 

not  embodied  in  a  bill  of  exceptions,  was  held  not  properly  a  part  of  the  re- 
cord. Holmes  v.  The  People,  479. 

BILLS  OF  EXCHANGE. 

An  action  of  assumpsit  was  brought  upon  the  following  instrument :  '*Messr^. 
Smith  &  Carter,  please  pay  Samuel  Robinson  one  hundred  and  ten  dollars, 
and  charge  \h%  same  to  8trawbrld9e'&  Bowei.^  ^<£ast  Fork,  the  4th   Feb'Yf 
1845."    It  was  proved  by  parol  that  the  place    where  the  instrument  pur- 
ports to  have  been  drawn  was  within  the  State  of  Illinois,  that  the  parties  re« 
sided  there,  but  that  it  was  in  fact  executed  in  Wisconsin :  Held,  that  the 
instrument  was  an  inland  bill,  and  that  it  was  competent  for  the  parties,  both 
being  citizens  of  Illinois,  to  provide  that  it  should  be  subject  to  and  construed 
by  its  law.  Strawbridge  v.  Robinson,  471. 

BONDS. 
See  Appeal  Bonds,  1,  2. 

CANAL  LANDS. 

The  Act  of  Congress,  approved  March  30th,  1822,  authorizing  the  State  of  Illi- 
nois to  survey  and  mark,  through  the  public  lands  of  the  United  States,  the 
route  of  the  Canal  connecting  the  Illinois  River  with  the  southern  bend  of 
Lake  Michigan,  and  reserving  forever  from  any  sale  to  be  made  by  the  Uni- 
ted States,  and  vesting  in  said  State  for  a  Canal,  ninety  feet  on  each  side  of 
said  Canal,  does  not  apply  to  the  sixteenth  sections.  These  sections  were 
not  public  lands  at  the  passage  of  this  Act,  having  been  granted  to  the  State 
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for  the  use  of  schools  under  the  Congressional  Ordinance  of  April  I8th^  1818, 
and  the  Ordinance  adopted  by  the  Convention,  August  26th,  181^,  accepting 
the  propositions  of  Congress.  Canal  Trustees  v,  Hdven,  548. 

CERTIFICATE  OF  ENTRY. 

See  Ej£ctmznt,3,  6.  ^ 

CHANCERY, 

1.  The  general  rule  In  Equity  is,  that  time  is  not  necessarily  deemed  of  the  es- 
sence of  the  contract,  unless  the  parties  have  expressly  so  regarded  it,  or  it 
necessarily  results  from  the  nature  and  circumstances  of  the  contract. 

Smith  V.  Broion,  309. 

2.  The  parties  to  a  contract  may  make  time  of  the  essence  of  their  agreement, 
and  vrhen  this  clearly  appears  to  have  heen  their  intention,  and  no  peculiar 
circumstance  has  intervened  to  prevent  or  excuse  a  strict  performance,  it  must 
be  so  considered  and  treated  in  Equity.  The  right  to  make  such  agreements 
cannot  be  denied,  and  it  is  the  duty  of  the  Courts  to  enforce  them  as  made, 
and  not  to  make  new  contracts  for  the  parties.  The  real  intention  of  the 
parties  must  govern,  and  that  is  to  be  ascertained  from  the  contract  and  sur« 
rounding  circumstances.  ib. 

3.  A  Court  of  Equity,  in  order  to  ascertain  and  carry  out  the  intention  of  par- 
ties to  a  particular  transaction,  will  look  at  their  situation  and  the  whole 
transaction  between  them.  Frink  v.  Cole,  339. 

4.  A  Court  of  Equity  has  jurisdiction  in  the  adjikstnient  of  unsettled  accounts 
between  partners.  Strong  v.  Clawson,  346. 

5.  A  Court  of  Chancery  may  grant  preventive  as  well  as  remedial  relief,  and 
this  may  be  done  where  the  act  threatened  would  be  punishable  under  the 
criminal  laws  as  a  nuisance.        The  People  v.  The  City  of  St.  Louis,  351. 

6.  It  is-  not  every  purpresture  that  amounts  to  a  nuisance,  and  if  it  does  not, 
when  the  interposition  of  a  Court  of  Equity  is  invoked,  it  will  take  upon  it- 
self to  inquire  whether  the  interests  of  the  State  would  be  promotf'd  by  its 
interference,  and  if  they  would  not,  the  Court  would  refuse  its  aid.  But  if 
the  pui  presture  do  amount  to  a  nuisance,  then  the  Court  cannot  inquire  how 
the  public  good  may  be  aifected,  but  will  interpose,  and  abate  the  nuisance. 

ib. 
7.'  L.  M.  wishing  to  purchase  a  tract  of  land,  borrowed  in  1839  a  sum  of  money 
of  B.  S.,  and  used  it  to  purchase  the  land,  the  title  being  made  to  S.  S.  in 
trust  to  secure  the  loan,  and  S.  S.  giving  a  bond  to  L.  M.  and  E.  JVi.,  con- 
ditioned to  convey  them  the  land  on  re-payment  of  the  loan  with  interest  in 
two  years.  Before  the  two  years  had  elapsed  L.  A4 .  died,  leaving  en  infant, 
his  heir.  In  1846  S.  S.  sold  the  land,  and  it  was  again  sold,  but  all  the  pur- 
chasers were  chargeable  with  notice  of  the  interest  the  infant.  The  infant 
then  filed  his  bill,  making  all  persons  interested  parties,  and  praying  tor  an 
account,  and  to  redeem,  and  that  the  land  might  be  jaortgaged  or  sold  in 
order  to  raise  the  means  of  redeeming.  The  bill  stated  that  the  infant  had  no 
means  of  redeeming  but  through  this  property.  Jlel^,  that  a  demurrer  to  the 
bill  was  improperly  sustained :  that  the  Court  should  order  an  account  to  be 
taken  to  determine  the  amount  of  the  incumbrances,  and  that  the  myiey  be 
raised  by  a  sale  or  mortgage  of  the  premises,  or  in  such  other  appropriate 
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way  as  may  be  most  for  the  interest  of  the  infant,  and  oppHad  to  the  eztin- 
guiskment  of  the  incumbrances.  Smith  ▼.  8adB$U,  534. 

8.  In  a  c»3e  of  this-character,  a  tender  is  not  necessary  before  filing  the  bill. 

t6. 

9.  The  jurisdiciionof  a  Court  of  Gqoity  to  order  the  sale  or  mortgage  of  either 
the  legal  or  equitable  estate  of  an  infant  whenever  his  interest  requires  it,  is 
indisputable.  tflu 

10.  Oa  the  IStfa  pf  April,  13!24j  M.,  Vy  ^  written  proposition,  offered  to  sell  to 
S.  W.  L.,  a  certain  tract  of  land,  upon  certain  specified  terms,  and  allo^wed 
three  months  to  decide  upon  the  proposition.  On  (he  26th  of  June,  1834,  6. 
W.  L.  wrote  to  M.  stating  that  his  father,  D.  L. ,  accepted  the  proposition, 
and  signed  the  letter  ^^S.  W.  L.,  for  his  father,  D.  L.'^  On  the  back  of  a  copy 
of  this  letter,  on  the  19th  of  July,  1834,  M.  wrote  and  executed  a  covenant  to 

^  convey  the  land  to  S.  W.  L.,  ^^in  consideration  of  the  within,'^  and  ^'whea  he 
shall  have  fulfilled  on  his  part  the  condition  of  the  said  agreement,  a  copy 
whereof  |is  hereto  annexed.'^  This  agreement  was  delivered  to  S.  W.  L., 
who  made  payments  with  money  advanced  by  D.  L.,  and  took  receipts  as 
for  money  paid  by  D.  L-  S.  W.  L.  took  possession  of  and  cultivated  the 
land,  D.  L.  residing  Mth  bin  till  his  death*  D.  L.  died ;  S.  W.  L.  paid  the 
balance  of  the  purchase  money  due  upon  the  land,  and  the  other  heirs  of  D. 
L.  then  filed  their  bill  against  S.  W.  L.  ^nd  M.,  alleging  that  the  name  of  S. 
W.  L.  had  been  inserted  by  mistake  in  the  contract  of  July  19th,  1834,  instead 
of  tl||Mt  of  D.  L.,  and  praying  for  a  partition  of  the  land  among  the  heirs  of 
D.  L.f  an  account  of  rents  and  profits  aigainst  S«  W.  L.,  &c.  S.  W.  L.,  in 
his  answer,  under  oath,  denied  the  mistake,  and  averred  that  the  money  ad- 
vanced fof  the  land  had  Veen  loaned  to  him  by  D.  L.,  to  secure  the  payment 
of  which,  D.  L.  was  to  have  a  lien  o&  the  land :  Heldj  that  the  averment,  in 
the  answer  of  S.  W.  L.,  as  to  th^  loan,  was  new  matter,  and  being  unsup- 
jtt>rted  by  proof,  was  not  evidence;  that  th»  question  for  the  Court  to  deter- 
mine was,  whether  it  wjis  the  intention  of  the  parties  that  the  sale  and  pur- 
chase shoul'i  be  for  the  benefit  of  D.  L.  or  S.  W.  L. ;  that  the  legal  construc- 
tion of  the  letter  of  acceptance  of  the  26th  of  June  showed  a  purchase  by  D. 
L.,  and  this  construction  could  not  be  explained  by  parol,  no  mistake  in  that 
letter  being  pretended  i  that  the  wriifeten  instruments  above  named,  as  well  as 
the  parol  testimony,  show  that  the  name  of  S.  W*  L.  was  inserted  by  mistake, 
in  tlie  agreement  of  the  t9th  of  July,  instead  of  that  of  D.  L. ;  and  that  there 
was  no  error  in  the  decree  of  the  Circuit  Court  which  directed  a  partition  of 
the  land  among  the  heirs  of  D.  L.,  that  S.  W.  L.  should  account  for  the 
rents  and  profits,  that  he  should  be  paid  for  the  lasting  improvements  made 
by  him  and  be  refunded  the  purchase  money  j)aid  by  him  since  the  death  of 
D.  L.  with  interest,  and  that  M.  should  convey  to  the  heirs  according  to 
their  respective  interests.  fAfnn  v.  Lynn,  602. 

See  Sr£ci2'ic  Performance,  1,2^  Injiwction,  1^;  Agreement,  1. 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  A  defendant  in  a  bill  of  discovecf  may  claim  his  privilege,  and  decline  an- 
swering such  allegations  of  the  bill  as  may  have  a  tendency  to  subject  himse  If 
to  a  criminal  prosecution.  Hayes  v.  CaldtoeUy  33. 

9.  In^biU  in  Chancery  for  an  injunction  to  stay  proceedings  upon  a  judgment 
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at  law^  a  paymentPoftwo  specified  sums  thereon  was  alleged,  one  of  which 
was  admitted,  and  the  other  denied  hy  the  answer  and  not  proved.  Both 
sums  were  decreed  by  the  Circuit  Court  to  be  credited  upon  the  judgment: 
Hdif  that  the  decree  was  erroneous  as  to  the  latter  sum. 

Fuqua  V.  Robinson,  128. 

3.  A  decree  diiected  certain  personal  property,  specified  in  a  contract,  to  be 
appraised  by  the  sheriff:  H:ldy  that  the  value  should  have  been  found  by  the 
Court,  a  Master,  or  Special  Commissioner,  through  the  medium  of  testi- 
mony, and  not  on  inspection.  •  Brown  v.  Cannon,  174. 

4.  In  order  to  do  complete  justice  and  avoid  a  multiplicity  of  suits,  all  persons 
must  be  made  parties  who  have  any  substantial  interest  in  the  subject  matter 
ot  tho  controversy,  and  whose  rights  are  to  be  materially  affected  by  the 
decree.  Bruff  v,  L€der,2\0, 

5.  In  a  bill  in  Chancery  for  an  injunction  and  to  correct  certain  alleged  mistakes    • 
in  deeds,  the  complainants  claimed  to  be  heirs  at  law  of  a  person  deceased, 
and  the  answer  denied  the  allegation.    There  was  no  proof  to  sustain  the 
allegation:    Ildi,  that  they  were  not  entitled  to  relief. 

Harris  v.  Recce,  21^. 

6.  The  fact  that  a  bill  in  Chancery  dispenses  with  the  oath  of  the  defendant  to 

his  answer,  does  not  relieve  the  complainant  fVom  sustaining  such  allegations 
of  his  hill  as  are  put  in  issue  by  the  answer.  The  answer,  in  such  case, 
only  ceases  to  be  evidence  for  the  defendants.  ib. 

7.  Where  a  cause  was  set  for  hearing  on  the  pleadings  and  proof  withattt  ob- 
jection, it  was  held  that  the  filing  of  the  replication  was  waived,  and  that  the 
want  of  it  was  not  a  sitHIcient  cause  for  reversing  the  decree. 

Webb  y.  Mton  Marine  ^  Fire  Ins.  Co,  223. 

8.  A  party  will  not  be  permitted  to  remain  silent  while  the  cause  is  progressing, 
and  then  raise  objections  at  the  liearing,  or  in  the  appellate  Court,  but  the 
objections  must  be  urged  in  the  first  ipsta&ce.  •     ib. 

9.  A  replication  in  Chancery  is  a  formal  pleading,  averring  the  truth  of  the  al- 
legations of  the  bill,  and  denying  the  truth  of  those  in  the  answer,  anr'  its 
only  office  is  to  put  the  cause  at  issue.  If  no  replication  is  filed,  the  cause 
may  be  set  for  hearing  on  the  bill  and  answer,  in  which  case  the  answer  is 
taken  to  be  true.  If  the  complainant  wishes  to  prove  any  matter  charged 
in  the  bill,  and  notad:nittel  in  the  answer,  or  to  compel  the  defendant  to  sus- 
tain the  alle^itioa^  of  the  answer  by  proof,  he  must  place  the  cause  at  is^ue 
by  filing  a  replication.  'Jameson  v.  Conway,  227. 

10.  If  a  complainant  has  omitted  to  file  a  replication  at  the  proper  time,  the 
Court  will  allow  it  to  be  done  nunc  pro  tunc.  ib. 

11.  The  want  of  a  replication  will  not  be  cause  for  reversing  a  decKe  on  error, 
where  the  parties  have  taken  depositions,  and  submitted  the  cause  for  deci- 
sion on  the  pleidings  an  I  proofs  without  objection.  In  such  a  case,  they  will 
hi  deem2d  to  have  waived  the  filing  of  a  replication  and  regarded  the  cause 
as  if  one  had  been  filed  in  seasonable  time.  ib. 

12.  A  bill  in  C'lmcery  for  an  injunctio'*,  &c.,  was  filed  and  the  writ  issued  in 
vacation.  It  did  not  appear  from  the  record  that  the  suouBQns  was  ever 
served  or  returnad  into  Cj4rt.  O.ie  of  the  defendants,  however,  appeared, 
aid  filed  his  answer,  to  which  there  wai  oq  replication.  A  bond  for  costs 
was  filed  and  the  cause  continued  to  the  ^ext  term,  but  no  steps  were  taken 
to  bring  the  other  defeniant  into  Coort,    At  the  sec  one]  term,  the  case  was 
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called  in  its  order,  the  defendant  again  appearing,  and  no  one  appearing  for 
the  complainant,  the  bill  was  dismissed  and  the  injunction  dissolved  for  want 
of  prosecution,  but  witbout  prejudice:  Held,  that  (he  Court  proceeded  strict- 
ly in  conformity  witK  its  duty  in  dismissing  the  bill  and  dissolving  the  in- 
junction. Duncan  v.  Finch,  296. 

13.  It  is  only  'vihen  the  defendant,  in  a  suit  in  Chtncery,  states  facts  within  his 
knowledge,  that  his  answer  must  be  overcome  by  evidence  equivalent  to  the 
testimony  of  two  witnesses.  Fryrear  v.  Lawrence,  326. 

14.  Where  a  bill  in  Chancery  was  filed  by  certain  companies  or  corporations, 
it  was  held  that  no  other  allegation  that  they  were  incorporated  was  necessa- 
ry. Frye  v.  Bank  of  UHnou,  332. 

15.  A  defendant  to  a  bill  in  Chancery  brought  by  certain  companies  as  corpora- 
tions, suffered  the  bill  to  be  taken  as  confessed:  Beld,  that  he  thereby  admit- 
ted that  they  were  incorporated  and  had  the  capacity  to  sue.  i*. 

16.  When  a  chartered  company  seeks  to  enforce,  in  Equity,  rights  which  do  not 
ordinarily  and  necessarily  belong  to  such  corporations,  it  is  necessary  that 
they  set  forth  and  prove  their  authority  to  do  the  particular  thirg.  ib. 

17.  A  defendant  in  Chancery,  by  failing  to  answer,  only  admits  what  is  alleged 
in  the  bill,  and  the  complainants  would  have  been  permitted  to  prove,  had  en 
answer  been  filed.  ib. 

18.  The  rule  as  to  parties  to  suits  is  wholly  different  in  Chancery  from  what  it 
is  at  Law.  In  Equity,  a  party  in  interest  may  always  institute  a  Fuit  in  his 
own  name,  while  at  Law,  he  alone  can  sue  in  whom  is  vested  the  legal  title. 

ib. 

19.  It  is  erroneous  to  enter  a  decree  in  Chancery,  that  unless  the  defendatit  j  sy 
an  uncertain  and  undefined  amount  of  money  by  a  specified  time,  he  be  fore* 
closed,  &c.,  particularly  where  the  debtor  in  fact  has.not  been  brought  ioio 
Court  and  the  precise  indebtedness  ascertained.  ib, 

20.  A  decree  against  several  owners  of  a  steamboat  jointly,  whose  interests  were 
different  in  extent,  was  held  to  be  erroneous  as  they  were  severally  liable,  if 
at  all,  according  to  the  extent  of  their  separate  interests. 

Frink  v.  Cole,  339. 

21.  In  a  bill  to  set  aside  a  sheriff's  sale  on  execution  of  land  en  masse  when  the 
same  was  susceptible  of  a  ilivi&ion,  the  value  of  the  land  at  the  time  of  the 
sale  should  be  alleged.  Stewart  v.  Crccs,  442. 

22.  Where  a  reference  was  made  to  a  Master  to  compute  the  amount  due  upon 
certain  notes,  and  he  made  his  report  to  the  Court,  when  no  objections  were 
made  to  its  confirmation,  and  it  was  accordingly  confirmed,  but  objections 
were  made  in  the  Supreme  Court,  it  was  held  that  they  could  not  be  inquired 
into  bj%he  latter  tribunal.  HvgiLnin  v.  Starlwcaihr,  41 2. 

23.  In  a  bill  in  Chancery  to  correct  an  alleged  mistake,  the  complainant  based 
his  claim  to  relief  on  the  ground  of  actual  notice  to  a  subsequent  purchtser. 
The  answer  positively  denied  such  notice,  and  there  was  no  proof  to  sustain 
the  allegation.  The  complainant  then  insisted  that  he  was  not  a  purchaser 
for  a  valuable  consideration,  and  that,  therefore,  proof  of  actual  notice  was 
unnecessary.  There  was  no  allegation  to  this  effect  in  the  bill:  Held,  that 
the  complainant,  if  he  intended  to  rely  on  this  point,  should  have  distinctly 
so  stated  and  charged  in  the  bill.  McKay  v.  Bisiet,  499. 

24.  A  complainant  must  recover^  if  at  all,  on  the  case  made  by  his  bill.  He 
cannot  state  one  case  in  his  bill;  and  make  out  a  different  one  in  proof.    The 
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allegations  and  proofs  must  correspond ;  the  latter  must  support,  and  not  be 
inconsistent  with  the  former.  Although  a  good  case  may  appear  in  the  evi- 
dence, yet  if  it  be  variant  from  that  stated  in  the  hill,  the  bill  will  be  dismiss- 
ed. The  defendant  has  the  right  to  answer  and  contest  the  case  on  which 
the  complainant  claims  relief,  and  he  is  not  required  to  explain  or  controvert 
what  is  not  there  stated  as  the  foundation  of  the  claim.  ib, 

25.  A  person  interested  in  the  pubject  matter  of  a  suit  in  Equity,  refusing  to  join 
with  the  complainant,  may  be  made  a  defendant,  though  his  interest  is  with 
the  complainant  Smith  v.  Scicketty  534. 

See  SpcciFfc  Performance,  1,  2;  Injunction,  1-4. 

CRIMINAL  LAW. 

1.  On  the  trial  of  one  indicted  for  larceny,  the  counsel  for  the  prisoner  asked  the 
Court  to  give  the  following  instruction  to  the  jury :  **If  the  jury  believe 
from  the  evidence,  that  the  prisoner  found  the  trunk  in  the  road,  they  are 
bound  to  find  him  not  guilty,  although  they  may  believe  that  he  afterwards 
broke  it  open  and  disposed  of  its  contents  to  his  own  use."  The  Court  re- 
fused to  give  it  as  asked  :  Held,  that  the  instruction  stated  the  law  correctly, 
and  should  have  been  given.  Lane  v.  TJie  Peophy  305. 

2.  If  a  person  find  a  trunk,  or  other  article  of  personal  property  in  the  highway, 
and  convert  the  same  to  his  own  use,  not  knowing  the  owner,  he  is  not  guilty 
of  larceny.  Mter,  if  he  knows  the  owner  when  he  acquires  the  possession, 
or  have  the  means  of  identifying  him  inttantery  by  marks  which  he  under- 
stands, ib. 

3.  Where  a  judgment  in  a  criminal  case  is  reversed  at  the  instance  of  the  ac- 
cused, he  will  not,  in  legal  contemplation,  have  been  in  jeopardy,  but  he  may 
again  be  indicted  and  tried  for  the  same  offence.  ib. 

See  Habeas  Corpus^  1. 

COMMISSIONER  IN  CHANCERY. 
See  Injunction,  1-4. 

COMMON  LAW. 

The  Common  Law  requiring  the  owner  of  cattle,  hogs,  &c.,  to  keep  them  upon 
his  own  land,  has  never  been  in  force  in  Illinois.        Seeley  v.  Peters^  130. 

See  Trespass,  2-4. 

COMPULSORY  PAYMENT. 

1.  Where  payment  of  money  is  compelled  by  undue  advantage  taken  of  the  situa- 
tion of  the  party  paying,  and  it  is  against  equity  and  good  conscience  that 
the  payment  should  be  retained,  the  money  so  paid  can  be  recovered  back  by 
the  party  paying  it.  County  of  La  Salle  v.  SimmoTis,  513. 

2.  Thus,  where  County  Commissioners  gave  notice  that  they  would  grant  a  cer- 
tain Ferry  License  to  the  person  who  would  donate  the  largest  sum  to  the 
County,  and,  several  offers  being  made,  the  person  who  bad  previously  kept 
the  ferry,  and  was  an  applicant  for  a  license  to  continue  the  same,  finally  of- 
fered $500,  which  offer  was  accepted  by  the  Commissioners,  and  the  money 
paid  :  Heldyhy  the  Court^  that^  inasmuch  as  the  law  in  force  at  the  time  of 
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this  transactioD^  authorized  County  Commissioners,  in  granting  a  feny  li- 
cense, to  impose  an  annual  tax  not  exceeding  one  hundred  dollars,  they  had  do 
right  to  annex  conditions  or  impose  restrictions  not  prescribed  by  the  statute, 
and  that  the  $500  was  to  be  considered  a  compulsory  payment  which  could 
be  wcovered  back;  Held,  aUo,  that  interest  can  be  recovered  on  a  compul- 
sory payment  thus  made.  ib. 

COMPUTATION  OF  TIMK. 
'  See  Attachment,  5. 

CONDITION  PRECEDENT. 
See  Contract,  5* 

CONSTITUTIONAL  LAW. 

1.  The  General  Assembly  passed  a  law  providing  for  the  division  of  a  county 
and  the  formation  of  a  new  county  from  the  same  territory,  to  take  effect  on  , 
a  majority  of  the  vo^es  being  cast  for  such  division  :    Held^  that  the  law  was 
not  unconstitutional.  llie  People  v.  Reynolds,  1. 

2.  The  General  Assembly  derives  its  powers  from  the  people,  subject  onl>  to 
the  limitations  and  restrictions  of  the  Federal  and  State  Oonttitutions.     ib. 

3.  The  Acts  of  the  General  Assembly  are  not  necessai  ily  absolute,  buf  may  be 
so  framed  as  to  depend  upon  some  future  event  or  contingency  for  taking 
effect.  ib. 

4.  Although  the  Legislature  may  not  divest  itself  of  its  proper  functions  or  dele- 
grate  its  general  legislative  authority,  it  may  still  authorize  others  to  do  those 
things  which  it  might  properly^  yet  cannot  understandingly,  nor  advan* 
tageously  do  itself.  ib. 

5.  A  fee-bill,  to  have  the  force  and  effect  of  an  execution,  should  run  in  the 
name  oi^The  People  of  the  State  of  Illinois."  Ferris  v.  CrovPy  97. 

6.  The  Legislature  may  prescribe  its  own  means  for  the  collection  of  fee-bills, 
but  it  cannot  dispense  with  a  constitutional  provision,  which  becomes  mat- 
ter of  substance  and  must  be  preserved.  .  ib, 

7.  The  Act  of  the  Legislature,  passed  February  25, 1847,  entitled  "Jn  Jlcl  for 

tlie  maintenance  of  the  Rockford  Bridge,"  is  cot  un'constituticnal. 

ShawY.  Dennis,  405. 
3.  Authority  given  by  the  Legislature  to  ceitain  Commissioners  to  ascertain  and 
determine  the  amount  of  a  particular  indebtedness,  is  not  sn  exercise  cf  ju- 
dicial power  by  the  Legislature.  ib, 
9.  The  Legislature  has  the  right  to  impose  local  taxes  for  ^^pecified  purposes, 
and  to  determine  what  extent  of  territory  shall  be  subject  to  their  payment. 

ib. 

CONSTRUCTION. 

I.  A  person  was  convicted  of  a  criminal  offence,  and  sentenced  to  imprisonment 
for  a  specified  time,  and  to  pay  a  fine  of  one  hundred  dollars.  Subsequently, 
he  was  pardoned  for  the  "crime  of  which  he  had  been  convicted."  After 
this,  an  execution  was  issued  against  him  for  the  amount  of  the  fine  and  the 
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costs  of  the  prosecution,  and  also  a  fee-bill  for  the  costs  made  by  him.  Held, 
that  he  was  discharged  from  the  fine^  bat  not  from  the  costs. 

HoUiday  v.  The  PeopUy  214. 

2.  Where  general  words  are  used  in  a  grant,  their  natural  meaning  is  not  to  be 

restrained  by  other  words^  unless  the  intention  to  do  so  is  clear  and  manifest 

lb. 

CONTINUANCE. 

1.  A  person  desiring  a  continuance  of  a  cause  is  bound  to  show  that  he  has  made 
reasonable  txertions  to  prepare  for  the  trial^  without  success,  or  some  good 
reason  for  not  making  such  exertions.  DurUap  v.  Datisy  85. 

2.  An  application  for  a  continuance  in  a  criminal  case  is  addressed  to  the  dis- 
cretion of  the  Court,  and  the  decision  thereof  cannot  be  assigned  for  error. 

Holmes  v.  The  People,  478. 

iSee  Practice,  8. 

CONTRACT. 

1.  One  party  to  a  contract  cannot  co;nplain  of  the  other  until  be  has  put  his  ad- 

versary in  default  by  a  substantial  performance  on  his  part,  and  a  failure  or 
refusal  to  perform  by  the  other.  Brown  v.  Cannon,  174. 

2.  A  bond  for  the  conveyance  of  real  eiitate  contained  the  following  clause : 
<*But  should  the  said  John  R.  Caldwell,  or  his  assignee,  fail  to  pay  the  said 
sum  of  money  specified  in  said  notes,  within  ten  days  after  the  same  become 
due,  he  hereby  forfeits  all  claim  to  said  lots,  and  all  moneys  paid  thereon,  and 
this  bond,  in  such  event,  shall  be  void,  both  in  law  and  equity,  and  the  title 
to  said  lots  shall  continue  in  the  original  proprietor  as  if  no  sale  had  been 

made.''  Held,  that  it  was  the  undoubted  intention  of  both  parties,  when  they 
inserted  the  clause,  to  provide  a  penalty  to  insure  a  prompt  performance  by 
the  purchaser.  Mason  v.  Caldwell,  196. 

3.  W.  made  an  instrument  in  writing  promising  to  deliver  cattle  to  a  certain 
amount  at  the  residence  of  S.,  but  to  whom  they  were  to  be  delivered,  and 
how  the  paper  came  into  the  hands  of  S.  it  did  not  appear :  Held,  that  it  was 
not  a  note  within  the  statute,  and  that  it  would  not  be  assignable  undfr  the 
statute ;  held,  also,  that  not  being  a  note  under  the  statute,  nor  by  the  Com- 
mon Law,  it  did  not  imply  a  consideration ;  hdd,  further,  that  when  it  was 
ascertained  by  proof  to  whom  it  was  given,  it  amounted  at  most  but  to  a 
special  contract  between  the  parties,  and  that,  to  authorize  a  recovery  upon 
it,  S.  was  bound  to  prove  a  consideration  dehors  the  instrument  as  well  as 
that  it  was  given  to  him.  Walters  v.  Short,  252. 

4.  Where  one  party  is  guilty  of  a  failure  to  perform  his  part  of  a  special  agree- 

ment, whether  sealed  or  not, — such  a  failure  as  prevents  the  other  party  from 
performing, — ^the  latter  may  abandon  the  contract,  and  sue  in  assumpsit  f6r 
what  he  has  done  under  it,  whenever  that  action  might  be  maintained  but  for 
the  special  agreement  Webster  y,  Enfield,  298. 

5.  A.  sold  to  B.  a  quantity  of  wheat,  and  received  a  small  sum  in  part  pa3rment. 
The  vendor  executed  an  instrument  in  writing  stating  the  bargain,  and  agreed 
to  deliver  the  wheat  at  a  place  mentioned  therein  by  a  specified  time,  put  up 
ia  sacks,  and  in  good  shipping  order,  the  sacks  to  be  furnished  by  the  pur- 
chaser of  the  wheat  as  soon  as  they  could  be  obtained  from  St  Loui«,  and  the 
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balance  of  the  purchase  money  was  to  be  paid  on  presentation  of  the  ware- 
house receipts.  The  sacks  were  not  furnished,  nor  was  the  wheat  delivered. 
The  declaration  averred  a  readiness  to  deliver  the  sacks,  and  the  neglect 
of  the  vendor  to  deliver  the  wheat :  Ikld,  that  the  furnislung  of  the  sacks 
was  not  a  condition  precedent  McKee  v.  Riitery  315. 

See  GuAEDiAN  and  Ward,  1^2;  Chancery,  1,2, 10;  Agreement. 

COPY  OF  INSTRUMENT. 
See  Practice,  8. 


CORPORATIONS. 

1.  In  a  suit  brought  by  corporations,  the  defendant,  by  pleading  the  general  issue, 
admits  the  capacity  of  the  plaintiff  to  sue.  If  he  would  deny  the  existence 
of  the  corporation,  be  must  put  in  a  plea  for  that  purpose. 

-  .  Mclntyire  v.  Preston,  4S. 

2.  If  an  'InturanceTtompany  have  power  to  take  a  note  for  any  purpose,  a  note 

given  to  them  would  be  valid  in  the  hands  of  a  bwa  fide  assignee^  although 
'  the  company  sity  not  have  had  the  power  to  take  Ike  particular  note.    ib. 

3.  If  a  charter  of  an  insurance  company  be  wholly  silent  as  to  the  power  of 
the  corporation  to  give  credit  for  premiums,  and  to  take  notes  in  payment, 
such  a  power  necessarily  results  from  its  power  to  malte  insurance  and  to 
enable  it  advantageously  to  conductjts  business.  ib. 

4.  In  a  suit  by  the  assignee  of  an  insurance  company  against  the  maker  of  the 
note  given  to  the  company,  it  was  held  that  the  plaintiff  was  not  bound,  in  the 
first  instance,  to  introduce  the  charter  in  evidence  for  the  purpose  of  showing 

'•  that  the  company  was  not  restricted  by  such  charter  from  doing  business  in 

the  manner  usual  and  customary  to  such  corporations.  ib. 

6.  Where  a  party  has  shown  the  power  of  a  corporation  to  take  a  note,  it  is  in- 
cumbent on  (he  opposite  party  toshow  that  such  power  has  been  taken  away. 

ib. 

6.  If  a  c(^oration  have  the  power *to  take  a  note,  and  hold  and  convey  real  or 
per«inal  estate,  it  necessarily  has  the  power  to  negotiate  such  note  in  the 
transaction  of  its  ordinary  business.  ib. 

7.  Where  a  corporation  has  the  power  to  take  and  transfer  a  note  for  any  pur- 
pose, it  will  be  inferred  that  it  was  taken  and  transferred  in  the  ordinary 
course  of  business,  until  the  contrary  is  shown;  and  before  even  this  can  be 
done,  the  defendant  must  show  that  the  plaintifi  is  not  a  bona  fide  assignee. 

.ib. 

8.  Where  a  note  was  made  payable  to  a&  insurance  company  in  its  corporate 
capacity,  pfima  facie,  no  other  evidence  of  user  was  necessary.  ib. 

9.  Corporations  may,  in  this  State,  awigp  notes,  the  werd  ^perton*  being  some- 
times so  construed  as  to  include  them.  ib. 

W.  A  note  payable  to  a  corporation,  was  assigned  thus :  "Without  recourse, 
Joel  Skrott,  Sec'y."  It  wa«  objected  that  this  was  not  the  assignment  of  the 
corporation  :  Held,  that  it  being  well  settled  that  corporations  might  transact 
business  through  and  were  bound  by  the  acts  of  (heir  officers,  they  could  as- 
sign it  through  their  duly  authorized  secretary ;  and  that  this  authority  could 
only  be  questioned  by  plea  of  the  defendant  verified  by  affidavit:  Held  fur- 
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th«r,  that  the  a33i2;aai9nt  in  this  case,  whan  properly  filled  up, — which  the 
plaintiff  had  the  right  to  do  on  the  trial, — was  sufficient  to  pass  the  legal  in- 
terest in  the  note  to  the  assignee.  *  ib. 

See  Chancsby  Pleading  and  Practice,  14-16. 

COSTS. 

1.  Whenever  a  non*resident  commences  as  action,  either  in  the  Circuit  or  Su- 
preme  Court  without  filing  security  for  the  costs,  the  Court  is  required  to 
dismiss  the  same.  Hickman  v,  HaineSy  20. 

2.  All  persons  uniting  in  a  writ  of  error  to  reverse  a  judgment  against  lands  for 
taxes  will  he  liable  for  the  costs  accuring  thereon. 

Olcott  V.  The  State  481. 

3.  In  all  actions  on  official  honds  for  the  use  of  any  person,  the  person  for 
whose  use  the  action  is  to  be  commenced,  must,  before  he  institutes  suit,  file 
secuiity  for  costs,  whether  the  action  he  commenced  in  the  Circuit  or  Pro- 
bate Court.  Robertson  v.  County  Commissioners ^  559« 

4.  An  action  was  commenced  in  the  Probate  Court  upon  an  official  bond,  but  no 
security  for  costs  was  filed  by  the  person  for  whose  use  it  was  brought  It 
did  not  appear  that  any  motion  to  dismiss  the  suit  was  made  by  tlid  opi^o^ite 
party  at  that  Court:  Held,  that  the  party,  by  omitting  to  make  the  motion 
in  that  Court,  waived  his  right  to  do  so  when  the  case^aas  taken  into  the 
Circuit  Court  ib. 

See  Pardon,  L 

COUNTIES  AND  COUNTY  COMMISSIONERS. 

1.  The  General  Assembly  passed  a  law  providing  for  the  division  af  a  county 
and  the  formation  of  a  new  county  from  the  same  territory,  to  take  afiect  Wi 
a  majority  of  the  votes  being  cast  for  such  division :  Held,  that  the  law  was 
not  unconstitutional.  The  People  v.  Reynolds^  1. 

2.  A  county  is  a  public  corporation,  subject  completely  to  tWe  control  of  the 
Legislature,  and  the  acts  of  the  Executive  pursuant  to  the  provisions  of  the 
Constitution.  The  Legislature  may,  aHer  verdict,  release  a  pAalty  in  a 
popular  action  brought  for  the  benefit  of  a  county. 

Holliday  v.  The  People,  214. 

3.  County  Commissioners,  in  making  settlements  with  collectors  of  the  revenue, 
act  as  the  agents  of  the  State,  and  do  not  adjudicate  as  a  Court.  Their 
orders  entered  upon  the  records  are  but  memoranda  of  the  transactions,  and 
prima  facie  evidence  only  of  the  correctness  of  the  result  stated.    Mistakes 

made  in  such  settlements  may  be  Inquired  into  anc^  corrected  as  well  as  those 
of  an  individual  acting  in  bis  own  behalf. 

Washington  Co,  V.  Parlier,  232. 

See  EviDENtE,  21, 2^* 


*<w< 


CREDIT. 

The  term  '^credit,^^  must  receive  an  extended  or  a  limited  construction,  depend- 
ing uppn  the  character  of  the  instrument  in  which  it  is  used.  In  a  contract, 
its  meaning  would  be  limited  so  as  not  to  include  interest  unless  it  were 
expressed,  Kidder  y.  Trustees,  \9l. 
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DEATH. 

1.  The  authority  of  an  attorney  to  receive  from  the  sheriff  money  collected  on 
an  execution  in  favor  of  his  client,  is  revoked  by  the  death  of  his  client. 
The  sheriff  may  retain  such  money  till  demanded  by  the  personal  represent- 
atives of  the  deceased,  and  an  order  of  the  Court  that  the  sheriff  pay  over 
the  money  to  the  deceased  party  or  his  attorney,  should  be  enjoined  on  the 
applic  ation  of  the  sheriff.  RUley  v.  Fellows,  d31. 

2.  Judicial  proceedings,  commenced  and  prosecuted  in  the  name  ot  a  person  de- 
ceased, are  a  nullity,  and  would  constitute  no  bar  to  another  proceeding,  in 
the  name  of  the  personal  representatives  of  the  deceased,  for  the  same  cause. 

ib. 

m:ed. 

1.  The  certificate  and  acknowledgment  of  a  deed  from  9k  feme  covert  to  convey  her 

own  lands  is  as  much  an. essential  part  of  the  execution  of  the  deed  as  her 
seal  and  signature,  and  without  i^  the  law  presumes  that  it  was  obtained  by 
fraud  or  coercion.  Mariner  v.  SammderBy  113. 

2.  llie  execution  q[  a  lost  deed  must  be  quite  a9  ttrictly  proved  aeif  fbe  deed 
were  produced  In  Court.  ifr. 

3.  If  a  subscribing  witness  to  a  deed  reside  out  ofthe  jurisdiction  oi  the  Court, 
he  need  not  be  produced.  ib. 

4.  An  officer,  before  whom  proot'of  a  deed  was  made,  certified  thus:  ''This  day 

personally  appeared,'^  &c.,  '<  Samuel  L.  McOill,  a  subscribing  witness  to 
the  within  deed  (who  was  to  me  made  known  by  the  oath  of  Isaac  Prickett, 
a  credible  witness,)  and  who  being  by  me,  the  same  justice,  duly  sworn,'** 
*&c.  On  the  deed  being  offered  in  evidence,  objection  was  made  that  it  did 
not  sufficiently  ap})ear  that  the  person,  by  whose  testimony  tlie  proof  was 
made,  was  a  subicribing  witness:  Held,  that  it  sufficiently  appeared  that  he 
was  a  subscribing  witness.  Jleece  v.  jilUn,  236. 

5.  The  decision  of  the  Court  in  Job  v.  Tibbets,  upoA  the  suffieiency  ofthe  certi- 
ficate of  proof  of  a  deed  set  forth  in  4  Gilu.  149,  is  affirme<L  The  intimation 
in  that  case,  that  before  the  deed  could  be  read  in  evidence,  preliminary 
proof  should  be  made  to  the  Court,  by  matter  anundethe  certificate,  that  the 
grantors  and  subscribing  witnesses  were  deceased,  or  without  the  State,  is 
not  sustained.  Job  v.  Tibbetts,  376. 

See  Escrow,!;  Husband  and  W^fc, 2;  £videnc£,  7. 

DEFAULT.' 

The  refusal  of  the  Circuit  Court  to  aet  aside  a  default  on  motion  cannot  be  as- 
signed for  error.  Woodruff  v.  Tyler,  457. 

DELIVERY. 
See  Sale,  1, 2« 

EREOR. 

1.  It  is  a  well  settled  principle,  that  a  party  can  never  avail  himself  of  an  error, 
to  reverse  a  judgment  which  does  him  no  wrong.        Thorn  v.  Wat^hi,  26. 

2.  A  motion  to  discharge  bail  is  addressed  to  the  discretion  ofthe  Court  and  its 
decision  cannot  be  assigned  for  error.  AdavM  v.  Barllett%  169. 
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3.  It  ia  erroneoofl  to  render  judgment  by  wU  Mat  against  a  defendant  who  has 
filed  a  demurrer  to  the  declaration,  when  the  same  remains  unanswered  and 
not  disposed  of  in  any  way,  an4  he  has  not  taken  any  subsequent  step  in  the 
cause  amounting  to  a  waiver  of  the  demurrer.     SMnum  t.  WaU<my  249. 

4.  The  refusal  of  the  Circuit  Court  to  set  aside  a  default  on  motion  cannot  be  as- 
signed for  error.  Woodruff  y.  Tyler y  467. 

6.  An  application  for  a  continuance  in  a  criminal  case  is  addressed  to  the  dis- 
cretion of  the  Court,  and  the  decision  thereof  cannot  be  assigned  for  error. 

Bolmea  v.  The  People,  478. 

6.  An  objection,  whether  well  or  ill  taken,  that  the  appellee,  being  plaintiff 

below,  split  his  cause  of  action  into  two  suits,  cannot  be  assigned  for  error  in 

the  Supreme  Court  when  no  such  objection  was  taken  in  the  Circuit  Court. 

Potter  y.  Dennwo^,  690.    • 
See  Chancery  P&acticx,  11. 

ESCROW. 

A.  holding  a  sealed  note  against  B.  as  principal,  and  two  others  as  sureties,  it 
was  agreed  that  the  same  might  be  renewed.  A  new  note  was  drawn,  exe- 
cuted by  the  principal  and  one  of  the  sureties,  and  left  with  A.  for  execution 
by  the  other  surety.  When  so  executed  it  was  to  be  in  lieu  of  the  old  note : 
Hddy  that  the  note  could  not  be  delivered  to  the  obligee  as  an  escrow. 

Niely  V.  Lewity  31. 

■ 

ESTOPPEL. 
See  Landlord  and  Tenant,  3. 

EJECTMENT. 

1.  The  grantee  of  a  trustee  is  not  bound  to  show  that  the  conditions  of  the  trust 
deed  have  been  complied  with  by  the  trustee.  The  deed  conveys  the  legal 
title  to  the  estate.  Beect  v.  AlUny  236. 

2.  A  Court  9f  Law  may  investigate  some  questions  of  fraud,  and,  when  proved, 
treat  a  deed  as  a  nullity;  but  in  general,  it  will  not  go  behind  the  naked  legal 
title  and  inquire  into  the  equities.  Even  in  case  of  a  naked  trustee,  a  trustee 
may  recover  in  ejectment  against  the  ceetui  qtu  trust.  ib. 

3.  A.  entered  a  tract  of  land  in  the  United  States  Land  Office;  while  he  held  the 
land  under  his  certificate  of  entry  a* judgment  was  recovered  against  him  in 
the  Circuit  Court,  execution  issued,  the  land  sold  on  the  execution,  and  a 
deed,  in  due  time,  made  by  the  sheriff;  subsequent  to  the  sale,  and  before  the 
time  of  redemption  expired,  A.  astffgoed  hi^  certificate  of  entry  to  B.  who 
received  a  Patent  for  the  land  from  the  Government,  and  then  conveyed  to  C: 
Heldy  in  an  action  of  ejectment  brought  by  C,  that  the  sheriff's  deed  related 
back  to  the  judgment  and  operated  a  complete  traasfer  of  A's  title;  that  the 
assignmint  froih  A.  to  B.isnly  passed  the  right  of  redemption;  that  this  right 
not  having  been  exercised,  the  assignment  to  B.  was  wholly  fbid,  and  the 

'  Patent  issued  on  such  assignm^t  fraddulent,  and  to  be  treated  in  this  action 
as  conveying  no  title  to  the  patentee  as  a|[ainst  the  claimant  under  the  sheriff's 
deed,  and  that  C.  could  not  recover  in  die  ejectment. 

Rogers  v.  Brenty  673. 

4.  A  title  derived  from  the  Government  is  to  be  adjudged  by  the  •eame  rules  of 
law  as  one  derived  from  an  individual  owning  the  fee,  and  when  the  Govern- 
ment is  made  the  instrument  of  fraud  in  granting  title.  Courts  will  interfere 

VOL.   V.  41 
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to  protect  the  injured  party  as  readily  as  ia  cases  of  fraud  between  indi- 
vidaals.  ib. 

5.  The  Common  Law  Govts  may  entertain  jurisdiction  of  qaestions  of  fraud, 
and  a  conveyance,  witether  by  deed  from  an  individual,  or  by  Patent  from 
the  Government,  although  executed  with  all  the  forms  of  law,  when  obtained 
in  fraud  of  the  rights  of  others,  may,  in  an  action  of  ejectment,  be  disregarded 
by  the  Court  as^void,  at  the  instance  of  the  injured  party  or  those  holding 
under  him.  ib» 

6.  No  statute  should  b»so  construed  as  to  protect  a  fraud;  and  the  fourth  section 
of  chapter  forty  of  the  Revised  Statutes,  which  enacts  thai  a  Patent  for  land 
fhall  be  deemed  and  considered  a  better  legal  and  paramount  title  in  the 
patentee,  his  heirs,  or  assigns,  than  the  official  certificate  of  any  Register  of 
a  Land  Office  of  the  United  States,  of  the  entry  or  purchase  of  the  same  land, 
does  not  apply  to  a  Patent  obtained  by  a  fraud  on  the  holder  of  the  certificate, 
in  a  suit  with  such  holder  or  his  assigns.    '  t6. 

See  Sale  foe  Taxes,  1-4. 

EVIDENCE, 
i.  Tlie  declarations  of  a  nominal  plaintiff,  made  after  he  has  parted  with  his  in- 
terest in  the  cause  of  action,  are  not  admissible  in  evidence  to  defeat  the  action. 

Dazey  v.  MiUt,  67. 

2.  On  the  trial  of  a  joint  action  of  trespass  against  a  husband  and  wife  for  an 
assault,  the  Court  admitted  evidence  of  an  assault  by  the  husband  alone,  and 
refused  to  instruct  the  jury  that  the  plaintiff  could  not  recover  damages  for 
such  separate  assault:  Held,  that  the  decisions  were  clearly  erroneous. 

Godda^  V.  Bart,  95. 

3.  In  an  action  of  debt  upon  a  guardian's  bond,  for  the  purpose  of  sustaining  an 
issue  made,  the  appointment  of  a  second  guardian  signed  by  a  person  claim- 
ing to  be  a  Probate  Justice  and  tested  with  a  scroll,  was  offered  in  evidence. 
There  was  no  certificate  from  him  that  he  had  no  official  seal,  nor  from  the 
County  Commissioners'  Clerk  of  his  official  capacity.  A  witness  was  called 
for  the  purpose  of  proving  the  handwriting  of  the  Probate  Justice,  and  that 
he  was  recognized  and  acted  in  that  capacity,  as  well  as  that  there  had  been 
no  public  seal  provided  for  his  office.  The  Court  did  not  permit  the  testi- 
mony to  be  given:  Heldf  that  the  testimony  was  improperly  excluded,  as  it 
would  have  shown  that  he  was  an  office^  dtfactOy  and  as  such  his  acts  would 
have  been  as  valid  and  binding  where  the  interests  of  third  persons  or  the 
public  were  concerned,  as  if  he  had  been  an  officer  dejurt. 

The  People  v.  jimmons,  105. 

4.  As  a  general  rule,  when  a  paper  from  its  ownership,  nature  and  objects,  has 
a  particular  place  of  deposit,  or  where,  from  the  evidence  it  is  shown  to  have 
been  in  a  particular  place  or  in  particular  hanijls,  then  that  place  must  be 
searched  by  the  witness  proving  the  loss  with  the  utmost  good  faith,  and  as 
thoroughly  and  as  vigilantly  as  if,  were  it  not  found,  its  benefit  would  be 
lost;  or,  in  the  other  case,  the  person  in  whose  hands  the  paper  has  been  traced, 
must  be  produced.  The  evidence  must  satisfy  the  Court  that  the  paper  is 
destroyed,  or  cannot  be  found.  Mariner  y,  SaunderSy  113. 

5.  A  party  need  not,  however,  produce  every  person  as  a  witness,  into  whose 
hands  rum&r  alone  may  have  traced  the  paper;  for,  if  the  inquiry  is  only  sug- 
gested by  hearsay,  it  may  be  answered  by  hearsay.  ib. 
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6.  The  doc  trios  that  there  are  no  grades  or  degrees  in  secondary  evidence,  can- 
not he  sustained  upon  principle  or  authority.  ib. 

7.  The  hio^hest  and  most  satisfactory  degree  of  seoondary  evidence  is  an  office 

copy,  or  a  certified  copy  of  a  deed  from  the  recorder's  office,  and  when  such 
certified  transcript  of  the  record  of  a  deed  is  offered,  the  statute  dispenses 
with  the  strict  proof  of  the  loss  of  the  original,  which  is  required  by  the 
Common  Law,  and  the  party  is  only  required  to  satisfy  the  Court  that  it  is 
not  in  his  power  to  produce  it,  as  where  it  is  shown  to  be  in  the  possession  of 
the  opposite  party,  who,  upon  proper  notice,  refuses  in  produce  it.         ib, 

8.  The  best  accessible  evidence  must  be  produced,  whether  it  be  of  a  primary, 
or  of  a  secondary  character.  ib. 

9.  When  evidence  which  is  irrelevant,  gets  into  a  case  in  the  shape  of  depositions 
or  otherwise,  it  is  the  duty  of  the  Court,  when  required,  at  any  stage  of  the 
trial,  to  exclude  it,  or  direct  the  jury  to  disregard  it. 

Ptttman  v.  Gaty,  186. 

10.  The  declarations  of  a  party  are-not  competent  evidence  to  prove  a  matter  di- 
j'a^hly  in  issua,  unless  pirol  evidence  would  be  admissible  to  establish  it;  or 

unless  there  is  no  higher  or  better  evidence  of  the  same  fact  in  existence 
which  can  be  produced..  Jameson  y,  Conway,  227. 

11.  County  Commissioners,  in  making  settlements  with  collectors  of  the  reve- 
nue, act  as  the  agents  of  the  State,  and  do  not  adjudicate  as  a  Court.    Their 
orders  entered  up^n  the  records  are  but  memoranda  of  the  transactioi^  and 
prima  facie  evidence  only  of  the  correctness  of  the  result  sttted.     Mistakes 
made  in  such  settlements  may  be  inquired  into  and  corrected  as  well  as  those 
of  an  individual  acting  in  his  own  behalf. 

Washington  Co:  v.  Parlier,  232. 

12.  Where  various  objections  may  be  made  to  evidence,  some  of  which  may  be 
removed  by  other  proof,  the  party  making  the  objection  should  point  out 
specially  those  insisted  on,  and  thereby  put  the  adverse  party  on  his  guard 
and  afford  him  an  opportunity  to  obviate  them. 

Sargeant  v.  Kellogg,  213. 

13.  Evidence  tending  to  show  what  the  parties  to  a  contract  considered  a  reason- 
able time,  is  proper  for  the  consideration  of  the  jury.* 

Webster  v.  Enfield,  298. 

14.  If  evidence  tends  to  prove  two  things,  one  of  which  is^ proper,  and  the  other ' 
improper,  it  should  go  to  the  jury  with  an  explanation  from  the  Court  of  its 
legitimate  bearing.*  ib, 

15.  A  copy  of  a  record  of  a  County  Court  in  Missouri,  properly  certified  under 
the  Act  of  Congress,  showing  a  settlement  and  final  d^rmination  of  an  ad- 
ministration upon  an  estate,  and  adjudging  a  balance  in  favor  of  the  adminis- 
tration, and  against  the  estate,  was  held  conclusive  as  to  all  matters  within  the 
jurisdiction  of  such  Court,  unless  impeMhed  for  frand. 

Fryrear  w,  Lawrence,  325. 

16.  To  sustain  a  title* derived  from  a  sale  for  taxes  under  the-  law  of  1829,  the 
Auditor's  deed  is  prima  facie  evidence,  and  it  is  incumbent  upon  the  opposite 
party,  in  order  to  defeat  its  effect,  to  prove  that  the  requisitions  of  the  law, 
under  which  the  sale  was  made,  had  not  bee^  complied  with. 

Job  V.  TiMtettt,  376. 
17.  The  deposition  of>the  Anditor  of' Publie  Accounts,  consisting  of  extracts 
from  the  books  in  his  office,  and  his  explanations  of  the  records,  and  the  en-  > 
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tries  therein^  if  it  purport  to  gire  a  1  the  information  in  his  office  concemiDg 
the  matter  in  issue,  is  proper  evidence  to  establish  the  fact  of  compliance,  or 
non-compliance  with  the  requisitions  of  the  revenue  law  in  existence  in  1833. 

ib. 

18.  A  judgment  agaiost  lands  for  taxes,  under  the  revenue  law  of  1839,  is  con- 
clusive that  the  officer  has  performed  his  duty  in  attempting  to  collect  the 
taxes  by  the  seizure  of  the  goods  and  chattels  of  the  owner.  The  fact  that 
he  has  not  so  performed  his  duty  should  be  interposed  as  a  defence  to  the 
judgment;  but  if  judgment  is  allowed  to  be  entered,  the  purchaser  of  the  land 
is  not  bound  to  prove  that  a  demand  was  made  for  the  taxes,  nor  will  the  for- 
mer owner  be  permitted  to  defeat  the  the  purchaser's  title  by  showing  that  the 
taxes  might  have  been  collected  out  of  personal  property.  ib. 

19.  To  prove  the  due  publication  of  a  town  ordinance,  the  records  of  the  corpo- 
ration Were  produced,  and  the  clerk  was  called,  and  the  defendant  offered  to 
prove  by  him  that  he  had  posted  up  copies  of  said  ordinance.  The  plaintiff 
objected  to  the  testimony,  and  the  Court  excluded  it  on  the  ground  that  the 
defendant  must  either  produce  the  notices,  or  one  of  them,  which  were  pri- 
nally  posted,  or  account  for  their  absence:  Hdd,  that  the  testimony  was  im- 
properly excluded,  its  object  being  to  establish  the  fact  of  publication,  and 
not  to  prove  the  contents  of  the  ordinance.  l^eft  v.  8ixey  432. 

20.  In  an  action  for  cutting  trees,  the  plaintiff  proved  by  two  witnesses  that  the 
Ifpid  on  which  the  trespass  was  committed  belonged  to  him.  No  objection 
was  made  by  the  defendants  to  this  testimony,  but  after  the  cause  bad  been 
submitted  to  the  jury,  their  counsel  asked  the  Court  to  instruct  the  jury  that 
if  the  plaintiff  had  failed  to  prove  by  the  production  of  paper  title  that  he 
was  the  owner  of  the  land  on  which  the  trees  were  cut,  oral  proof  of  such 
fact  was  not  sufficient  The  Court  refused  the  instruction,  because  parol 
proof  had  been  given  and  not  objected  to:  Hddy  that  the  defendants,  by  not 
objecting  to  the  introduction  of  the  parol  testimony,  dispensed  with  the 
production  of  the  higher  evidence.  Clay  v.  Boyer,  506. 

21.  The  declarations  of  County  Commissioners  are  not  evidence  against  the 
County  unless  made  while  officially  representing  the  County,  and  engaged 
in  the  transaction  cpnceming  which  the  declarations  are  made. 

County  of  La  SdUe  v.  Simmonty  513. 

22.  A  book  kept  in  the  Clerk's  office  of  the  County  Commissioners,  under  their 
direction,  respecting  the  affairs  of  the  County,  though  not  a  public  record, 
is  jet  prima  facie  evidence  against  the  County  of  the  facts  stated  therein. 

ib. 
See  Receipt,  1;  Agbexment,  3;  PaACTics,  14. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  If  an  administrator  or  guardian,  in  his  representative  capacity,  make  a  con- 
tract or  covenant  which  he  has  no  right  to  make,  and  which  is  not  binding 
upon  the  estate  or  ward,  he  is  personally  bound  to  make  it  good. 

Mason  V.  Caidwdl,  196. 

2.  An  administrator  may  assign  a  promissory  note  payable  to  his  intestate  so  as 
to  vest  the  legal  interest  in  the  assignee.  Makepeace  v.  Moorey  474. 

3.  An  administrator  succeeds  to  the  legal  title  to  the  personal  estate  of  his  intes- 
tate, and  the  title  takes  effect  by  relation  from  the  death  of  the  latter. 

ib. 
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4.  As  a  general  principle,  an  administrator  hai  the  power  to  diapose  of  the  per* 
aonal  estate  of  his  intestate,  and  it  cannot  be  followed  into  the  handa  of  th« 
alienee.    There,  are,  however,  exceptions  to  this  rule,  as  where  the  pur- 
chaser knows,  or  has  reason  to  believe,  that  the  sale  is  made  with  a  design  to  • 
misapply  the  funds ;  or  where  property  is  transferred  by  the  adminiatrator  in 
payment  of  a  private  debt  $  or  where  it  is  sold  for  a  grossly  inadequate  price. 

See  Apmiiiistbation  of  Asbkts^  Wills. 

FEE  BILL:-  , 

1.  A  fee-bill,  to  have  the  force  and  effect  of  an  execution,  must  run  in  the  name 
of  "TAe  People  of  the  State  of  JZKnow.^'  FerrU  v.  Crovf,  96. 

2.  The  Legislature  may  prescribe  its  own  means  for  the  collection  of  fee-bills, 
but  it  cannot  dispense  with  a  constitutional  provision,  which  beconfes  a  mat- 
ter of  substance,  and  must  be  pursued.  ib. 

FEME  COVERT. 

The  certificate  and  acknowledgment  of  a  deed  from  9,  feme  covert  to  convey  her 

own  lands  is  as  much  an  essential  part  of  the  execution  of  the  deed  as  her  seal 

and  signature,  and  without  it,  the  law  presumes  that  it  was  obtained  by  fraud 

or  coercion.  Mariner  v.  Saundersy  113. 

See  Husband  and-  Wife,  2. 

a 

FENCES. 
See  Teespass,  3^ 

FERRY. 

Where  County  Commissioners  gave  notice  that  they  would  grant  a  certain  Ferry 
License  to  the  person  who  wonld  donate  the  largest  sum  to  the  County,  and, 
several  offers  being  made,  the  person  who  had  previously  kept  the  ferry,  and 
was  an  applicant  for  a  license  to  continue  the  same,  finally  ofler«'d  $500,. 
which  offer  was  accepted  by  the  Commissioners  and  the  money  paid ;  Held, 
by  the  Court,  that,  inasmuch  as  the  law  in  force  at  the  time  of  this  transac- 
tion, authorized  County  Commissioners,  in  granting  a  ferry  license,  to  im- 
pose an  annual  tax  not  exceedinf^  one  hundred  dollars,  they  had  no  right  to 
annex  conditions  or  impose  restrictions  not  prescribed  by  the  statute,  an^ 
that  the  $506  was  to  be  considered  a  compulsory  payment  which  could  be 
recovered  back :  Held,  aUo,  that  interest  can  be  recovered  on  a  compulsory 

payment  thus  made.  County  of  La  SaUe  v.  Simmonsy  513. 

* 

FORCIBLE  ENTHY  AND  DETAINER. 

1.  A.  leased  certain  premises  to  B.  for  a  term  of  years,  reserving  the  right  of 
re-entry  in  case  of  a  failure  to  pay  the  stipulated  rent.  B.  attorned  to  C.  be- 
fore the  expiration  of  the  term,  and  A.  brought  an  action  of  forcible  detainer 
against  them :  Held,  that  by  this  disavowel  of  A.'s  title  by  B.  and  claiming 
to  set  up  a  hostile  title  in  C.  the  lease  become  forfeited,  and  A.^s  right  of 

entry  complete.  Fortier  v.  Ballance^SfL  ^W^  «^  4(/ 

2.  In  case  of  forcible  detainer,  where  the  relation  of  landlord  and  tenant  exists,  ^ 
it  is  wholly  immaterial  whether  the  tenant,  or  he  to  whom  the  tenant  haa 
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surrendered  the  premises,  shows  title  or  not.    The  object  of  the  proceeding 
is  not  to  try  the  title  to  the  land,  but  to  enable  the  landlord  to  regain  the 
possession  of  the  premises  after  the  termination  of  the  lease,  either  by  for- 
•  feituie  or  by  the  lapse  of  time.  t^. 

3.  In  a  case  of  forcible  detainer  by  the  landlord  against  the  tenant,  the  latter  is 

not  permitted  to  show  that  the  title  of  the  former  has  expired,  or  that  some 
ihird  person  has  the  right  to  the  possession.  The  tenant  must  first  surrender 
the  possession  to  him  from  whom  he  received  it,*  before  he  shall  be  permit- 
ted to  say  that  his  landlord  has  no  longer  a  right  to  retain  it  ib. 

4.  To  maintain  an  action  for  forcible  entry  and  detainer  under  the  statute,  two 
things  must  concuf :  firsty  the  possession  must  be  illegally  or  forcibly  taken, 
which  constitutes  the  entry ;  and  §econdy  the  possession  so  taken  must  be 
withheld,  which  constitutes  the  detainer.  The  rule  of  the  Common  Law  is 
changed.  Robinson  v.  Crummery  219. 

5.  The  action  of  forcible  entry  and  detainer  is  purely  a  civil  remedy,  the  sole 
object  of  which  is  to  regain  a  possession  which  has  been  invaded,  and  the 
only  judgment  that  can  be  rendered  is,  that  the  plaintiff  have  restitution  of 
the  premises  of  which  he  has  been  unjustly  deprived.  ib. 

6.  In  an  action  of  forcible  detainer,  there  is  no  precise  form  for  a  complaint  It 
is  sufficient,  if  the  complaint  show  the  relation  of  landlord  and  tenant  to  have 
existed,  that  the  time  for  which  the  premises  were  let  has  expired,  and  that 
the  tenant  persists  in'  holding  the  premises  after  demand  made  in  writing  for 
the  possession  ttyreof.  Smith  v.  KUleek,  293. 

.7.  In  an  action  of  forcible  detainer,  the  jury  simply  found  the  defendant  ^'guil- 
ty :"  Held,  that  the  verdict  was  sufficient,  though  it  would  have  been  more 
formal  to  have  been  *^in  manner  and  form  as  alleged  in  the  complaint" 

ib. 

FORTHCOMING  BOND. 
Bee  Attachment,  3;  Pleading,  4. 

FRAUD.      . 

1.  Where  a  Schoool' Commissioner  had  been  removed  from  office,  a  debtor  to 
the  school  fund  paid  to  him  the  amount  of  his  indebtedness  and  received  his 
obligations,  although  aware  of  such  removal.    In  a  suit  against  the  debtor 

,  by  the  successor  of  that  officer,  the  Court  held  that  the  payment  was  made  in 
fraud  of  the  rights  of  the  successor.  Jameion  v.  Conicay,  227. 

2.  A  Court  of  Law  may  investigate  some  questions  of  fraud,  and,  when  proved, 
treat  a^eed  as  a  nullity;  but  in  general,  it  will  not  go  behind  the  naked  legal 
title,  and  inquire  into  the  equities.  Even  in'  case  of  a  naked  trustee,  a  trus> 
tee  mi^  recover-  in  ejectment  against  ih^-^eatui  que  trust 

Reece  v.  JlUtn,  236. 

3.  The'Common  Law  Courts  may  entertain  jurisdiction  of  questions  of  fraud, 
and  a  conveyance,  whether  by  deed  from  an  individual,  or  by  Patent  from 
the  Government,  although  executed  with  all  the  forms  of  laW;  when  ob- 
tained in  fraud  of  the  rights  of  others,  may,  in  an  action  of  ejectment,  be  dis- 

^  y     regarded  by  the  Court  as  void,  at  the  instance  of  the  injured  party  or  those 
Vf^  "^    *  W     Holding  under  him. .  Rogers  v.  Brent,  573. 

4.  A  title  derived  from  the  Government  is  to  be  adjudged  by  the  same  rules  of 
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law  as  one  derived  from  an  individual  owing  the  fee,  ai^when  the  Govern- 
ment is  made  the  instrument  of  fraud  in  granting  title.  Courts  will  interfere 
to  protect  the  injured  party  as  readily  as  in  cases  of  fraud  between  indi- 
viduals. *  ib. 

GUARDIAN  AND  WARD. 

1.  A  bond  for  the  conveyance  of  real  estate  contained  the  following  clause: 
"Then  thf  said  Sarah  Mason,  guardian  as  aforesaid,  by  the  said  Paris,  her 
attorney  as  aforesaid,  covenants  for  herself  and  tier  successor,  to  make  ami 
execute  a  good  and  sufficient  deed,  with  warranty,"  dec.  After  the  ward 
became  of  lawful  vjpe,  and  had  married,  she,' with  her  husband  and  former 
guardian,  executed  a  deed  of  warranty  to  the  obligee,  who  refused  to  make 
his  payments  and  to  receive  the  deed :  Held,  that  although  the  boqd  was  void 
so  far  as  the  ward  was  concerned,  it  was  binding  on  those  who  made  it ;  by 
making  and  tendering  the  deed,  the  bond  was  adopted  by  the  ward  after 
becoming  of  lawful  age  and  thereby  discharged  the  guardian  and  her  pttor- 
.ney ;  and  that  the  obligee,  by  neglecting  to  repudiate  and  deliver  up  the  bond, 
and  demand  bis  notes,  prior  to  such  adoption,  lost  his  claim  to  udemnity 
against  the  agent :  I^ld,  further,  that  the  terms  of  the  bond  were  complied 
with  by  the  making  and  tender  of  the  deed.  Mason  v.  Caldwell,  196. 

2  If  an  administrator  or  guardian,  in  his  representative  capacity,  make  a  con- 
-tract  or  covenant  which  he  has  no  right  to  make^  end  which  is  not  binding 
upon  the  estate  or  ward,  he  is  personally  bound  to  make  it  good.  t^. 

GRANTS. 

1.  In  a  grant  by  the  United  States,  of  land  bordering  on  a  stream  not  navigable, 
it  appeared  by  the  minutes  in  the  Surveyor's  Office  that  the  stream  was  me- 
andered, but  there*  was  no  iparked  line  upon  the  plat  by  which  the  grant  was 
made,  limiting  the  grant  to  the  margin  of  the  stream:  Heldy  that  the  grantee 
took  to  the  center  thread  of  the  stream.  A  meandered  line  run  for  the  pur- 
pose of  determining  the  quantity  of  land  in  the  fraction  is  not  a  boundary. 

Canal  Trustees  v.  Haven,  549. 

2.  The  grantee  of  land -bordering  on  «  stream  not  navigable  takes  to  the  center 
of  the  stream  unless  there  is  an  express  reservation  confining  him  to  the  mar- 
gin, and  is  entitled  io  recover  damages  against  a  party  who,  to  his  injury^ 
diverts  the  water  passing  over  his  land  from  its  natural  chaftiel.  ib, 

HABEAS  CORPUS. 

The  case  of  a  person  accused  of  the  crime  of  murder  was  duly  examined  before 
a  justice  of  the  peace,  and  the  accused  admitted  to  bail  to  answer  to  a  charge 
of  manslaughter.  He  was  a^in  arrested  on  the  same  charge,  and  the  justice 
before  whom  be  was  brought,  on  being  advised  of  tiie  prior  proceedings, 
discharged  him  from  arrest.  On  a  third  arrest  and  examination  for  the  same 
cause,  he  was  committed  to  jail  to  answer  to  a  charge  of  murder.  A  writ  of 
Habeas  corpus  was  sued  out :  Held,  that  the  last  magistrate  had  jurisdiction 
of  the  case,  and  that  the  testimony  should  be  heard  upon  habeas  corpus. 

Jn  re  Mclntyre,  422. 
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•  HIGHWAY. 

Individuals  may  make  any  erections  on  their  own  land  which  do  not  infringe 
upon  the  public  easement ;  but  they  have  no  right  to  erect  a  nuisance  in  the 
highway.  It  is  not  for  them,  but  the  State,  to  judge  whethar  the  whole  of  s 
public  highway  is  necessary  for  the  public  accommodation. 

The  People  t.  City  of  m,  Lo^ie,  351. 

HUSBAND  AND  WIFE. 

1.  On  the  trial  of  a  joint  action  of  trespass  against  a  husband  and  wife  for  an  as- 
sault, the  Couit  admitted  evidence  of  an  assault  by  the  hu<'band  alone,  and 
refused  to  instruct  the  jiiry  Ifaat  the  plaintiff  could  not  recover  damages  for 
such  separate  assault  s  HeM^'that  the  decisions  were  clearly  erroneous. 

Goddard  v.  Hatt^  95. 

2.  A  conveyance  of  the  fee  to  a  man  and  his  Wife  makes  them  neither  joint  ten- 
•    ants,  nor  tenants  in  common,  but  tenants  of  the  entirety,  and  neither  can  dis- 

,  pose  of  any  part  of  the  estate  without  the  assent  of  the  other.  The  provinon 
in  our  statute  relative  to  the  creation  of  tenancies  in  common  does  not 
extend  to  this  case.  Mariner  v.  Saunders,  113. 

3.  llie  nusband  is  liable  for  necessaries  furnished  to  the  wife  living  apart  from 
him,  where  the  leparation  was  caused  by  improper  treatment  on  bis  part,  or 
he  assents  to,  or  acquiesces  in  it;  alikr  if  she  l<^t  him  without  good  cause 
and  against  his  consent.  Evane  v.  FUher^  569. 

IMPROVEMENTS. 
See  JMoBTOAGs,  1,2. 
* 

INFANT. 
Laches  is  net  imputable  to  an  infant.  «  SmUh  v.  Saekeitf  534. 

See  Chajtceby,  7-9. 

INJUNCTION. . 

1 .  The  Circuit  Court,  sitting  as  a  Court  of  Chancery,  may  restrain,  by  injunction, 
a  Commissioner  from  executing  a  decree  of  sale. 

The  People  Y.  Oilmer,  242. 

2.  The  duties  antf  responsibilities  of  a  Commissioner  in  Chancery  under  a  decree 

of  sale  are  similar  to  those  of  a  sheriff  under  an  execution  at  Law.  Injunc- 
tions may  issue  in  the  one  case  as  well  as  in  the  other,  though  the  desired  end 
might  generally  be  accomplished  by  a  motion  in  the  original  case.  The  in- 
terest of  third  persons,  however,  might  intervene,  or  new  rights  or  equities 
arise,  which  would  render  a  resort  to  Chancery  necessary  in  order  to  a  fair 
examination  and  protection  of  their  rights.  ib. 

3.  A  Commissioner  in  Chancery  has  no  right  to  inquire  whether  an  injunction 
issued  against  him  was  properly  sued  out,  but  must  obey  its  mandate. 

ib. 

4.  The  Circuit  Court  cannot,  in  a  proceeding  by  injunction  of  a  decree,  inquire 
into  the  rights  of  par^s  existing  antecedent  to  the  time  when  the  case  was 
set  for  a  hearing,  and  vhich  might  have  been  pi esented  at  that  time.      t6. 


INDEX.  649 

INSTRUCTIONS. 

When  it  is  stated  in  a  bill  of  exceptions  that  an  instruction  was  refused  because 
inapplicable,  the  Supreme  Court  will  not  further  inquire  infb  the  propriety 
of  the  decision,  unless  the  evidence  is  reported  to  which  the  instruction  is 
claimed  to  apply.  Pittman  ^Jj^afy,  186. 

f 

INTEREST* 
See  Compulsory   Payment,  2. 

•      JUDGMENT. 

1.  To  sustain  a  judgment  by  default,  the  record  should  affirmatively  show  that  the 

defendant  was  regularly  served  with  process,  or  in  the  case  of  an  attachment, 
that  he  was  duly  notified  of  the  proceeding.        Varien  v.  Edmonsony  270. 

2.  A  judgment  of  the  Circuit  Court  is  a  lien  upon  land  held  by  the  defendant  in 
the  judgment,  at  the  time  of  its  rendition,  under  a  certificate  of  entry  or  pur- 
chase from  the  United  States,  and  such  lien  is  not  affected  by  a  subsequent 
assignment  of  bis  certificate  by  the  defendant  and  the  issuing  of  a  Patent  from 
the  Government  to  the  assignee.  Rogers  v.  Brent,  573. 

3.  A.  Mtered  a  tract  of  land  in  the  United  States  Land  Office ;  while  he  held  the 
land  under  his  certificate  of  entiy  a  judgment  was  recovered  against  him  in 
the  Circuit  Court,  execution  issued,  the  land  sold  on  the  execution,  and  a 
deed,  in  due  time,  made  by  the  sheriff;  subsequent  to  the  sale,  and  before  the 
time  of  redemption  expired,  A.  assigned  bis  certificate  of  entry  to  B.  who 
received  a  Patent  for  the  land  from  the  Government,  and  then  conveyed  fo  C. : 
Held,  in  an  action  of  ejectment  brought  by  C,  that  the  sheriff's  deed  related 
back  to  the  judgment  and  operated  a  complete  transfer  of  A's  title ;  that  the 
assignment  from  A.  to  B.  only  passed  the  right  of  redemption ;  that  this  right 
not  having  been  exercised,  the  assignment  to  B.  was  wholly  void,  and  the 
Patent  issued  on  such  assignment  fraudulent,  and  to  be  treated  in  this  action 
as  conveying  no  title  to  the  patentee  as  against  the  claimant  under  the  sheriff's 
deed,  and  that  C.  could  not  recover  in  the  ejectment.  ib. 

See  Error,  1 ;  Attachment,  4 ;  Sale  for  Taxes,  4 ;  Taxes,  5. 

JUDICIAL  POWER. 
See  Constitutional  Law,  8. 

JURISDICTION. 

An  appeal  was  prayed  in  the  Circuit  Court  of  one  of  the  counties  embraced 
within  the  Third  Grand  Division  prior  to  the  first  day  of  April,  A.  D.  1848, 
the  day  on  which  the  new  Constitution  took  effect :  Held,  that  the  appeal 
was  pending  in  the  Supreme  Court  for  that  Division. 

Simpton  v.  AUxandtty  260 ;  also,  OtMiw  v.  McWdke,  79. 

LANDLORD  A*ND  TENANT. 
1.  A.  teased  certain  premises  to  B.  for  a  term  of  years,  reserving  the  right  of  re- 
entry in  case  of  a  failure  to  pay  the  stipulated  rest.    B.  attorned  to  C.  before 
the  expiration  of  the  term,  and  A.  brought  an  action  of  forcible  detainer 
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against  tbem :  Heliy  that  by  this  disavowal  of  A's  title  by  B.  and  claiming 
to  set  up  a  bostils  title  in  C.  the  lease  became  forfeited  and  A's  rig:ht  of 
entry  complete.  ForUtr  y,  BaUanceyAl. 

2.  In  cases  of  forcible  detainer,  where  the  relation  of  landlord  and  tenant  exists, 
it  is  wholly  immaterial  whether  the  tenant,  or  he  to  whom  the  tenant  has 
surrendered  the  premises,  shows  title  or  not;  The  object  of  the  proceeding 
is  not  to  try  the  title  to  the  land,  but  to  enable  the  landlord  to  regain  the  pos- 
session of  the  premises  after  the  termination  of  the  lease,  either  by  forfeiture 
or  by  the  lapse  of  time.  ih. 

3.  In  a  case  of  forcible  detainer  by  the  landlord  against  the  tenant,  the  latter  is 
not  permitted  to  show  that  the  title  of  the  oriAer  has  expired,  or  that  some 
third  person  has  the  right  to  the  possession.  The  tenant  must  first  surrender 
the  possession  to  him  from  whom  he  received  it,  before  he  shall  be  permitted 
to  say  that  his  landlord  has  no  longer  a  right  to  retain  it.  t^. 

See  Notice,  1. 

LARCENY. 
'S  ee  Criminal  Law,  1,2. 

LEASE. 
See  Landlord  and  Tsnant,  1,  2,  3. 

LEGISLATURE,  AND  LEGISLATIVE  POWER. 

A  coiinty  is  a  public  corporation,  subject  completely  to  the  control  of  the  Legif- 
lature,  and  the  acts  of  the  Executive  pursuant  to  the  provisions  of  the  Con- 
stitution.   The  Legislature  may,  after  verdict,  release  a  penalty  in  a  popular 
action  brought  for  the  benefit  of  a  county. 

HoUiday  ▼.  The  People,  214. 
See  Constitutional  Law,  1-4, 7-9. 

LIEN. 
See  Judgment,  2,  3. 

0 

LOST  INSTRUMENT. 
See  EvjDENCE,  4,  5,  7  ;  Deed,  2. 

■ 

MANDAMUS. 

A  mandamut  can  only  be  issued  to  compel  a  party  to  act  where  it  is  his  duty  to 
act  without  it  The  People  v.  Gilmer,  242. 

MASTER  AND  SERVANT. 

If  a  fire  be  set  out  in  the  prairie  by  a  servant  under  th«  direction  of  his  master, 
the  latter  is  responsibWfor  all  the  consequences  resultingfrom  it,  and  be  can- 
not shield  himself  from  such  responsibility  by  showing  ihat  his  instructions 
were  not  strictly  pursued  by  his  servant  in  doing  the  illf  gal  act.  Even  when 
the  act  is  legal,  he  is  responsible  for  the  manner  of  its  performence,  if  done  in 
the  course  of  his  employment,  and  not  in  wilful  violation  of  his  instruction?. 

jirmetrong  v.  Cooley,  509. 
See  Principal  and  Agent,  2-7. 
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MEASURE  OF  DAMAGES. 

In  actions  upon  official  bonds  of  constables,  for  failure  to  return  an  exBCution 
within  the  time  required  bylaw,  the  measure  of  damages  isthe  amount  of  the 
execution  with  interest  from  the  date  of  the  judgment  on  which  it  issued,  not- 
withstanding the  defendant  in  execution  'was  whoUy  insolvent  from  the  time 
of  its  issue  to  that  .of  its  return. 

Robertton  v.  County  Commitnonen^  559. 

^e  School  Commissiokxb,  5. 

« 

MISSISSIPPI  RIVER.  , 

1.  The  Mississippi  river  is  a  navigable  stream,  declared  to  be  so,  and  recognized 
as  such  by  mimerous  treaties  and  many  public  laws. 

The  Peoj)U  v.  City  of  St.  Xouw,  351 . 

2.  The  eastern'  channel  of  the  Missi'ssippi  river  between  Bloody  Island  and  the 

main  land  is,  in  fact,  and  within  the  meaning  of  the  law,  navigable,  and  a-part 
of  the  common  highway,  and  cannot,  therefore,  be  obstructed.  ib. 

3.  The  several  States  bordering  on  the  Mississippi  river  may  change  its  current, 
or  even  fill  up  some  of  its  navigable  channds,  whenever  they  find  it  necessary 
to  their  own  well  being,  taking  care  that  they  leave  a  free  navigation  to  those 
who  have  a  right  to  navigate  it  ib. 

MORTGAGE. 

1.  Improvements  by  a  mortgagee  in  possession  have  sometimes  been  allowed  and 
sometimes  not,  such  allowance,  however,  being  made  to  depend  upon  the 
particular  circumstances  of  the  case,  and  is  considered  rather  as  an  exception 
to  a  general  rule  than  the  rule  itself.  Smith  v.  Sinclair y  108. 

2.  The  assignee  of  a  subsequent  mortgage,  seeking  to  redeem  from  a  foreclosure 
under  a  prior  mortgage  to  which  he  was  not  a  party,  is  not  bound  to  pay  for 
improvements  made  upon  the  land  by  the  purchaser  under  the  decree  of  fore- 
closure  after  the  filing  of  the  bill  to  redeem.  ifr. 

See  Agreement,  1. 

NEW  TRIAU 

1.  It  is  only  in  cases  where  the  verdict  of  the  jury  strikes  the  mind  at  first  bhish 
as  manifestly  and  palpably  contrary  to  evidence,  that  the  Court  will,  for  that 
reason,  interfere  to  set  it  aside.  Dawson  y.  Robbins,  72. 

2.  The  evidence  as  preserved  in  the  record  being  inconclusive  and  contradictory, 
and  a  jury  having  passed  upon  it,  this  Court  will  not  make  the  refusal  of  the 
Circuit  Court  to  set  aside  the  verdict  as  against  evidence,  a  ground  for  rever- 
sing the  judgment  £vana  y.'Fither^  569. 

NOTICE. 

In  an  action  of  ejectment,  the  plaintiff  claimed  under  a  Aerifies  deed  founded  on  a 
judgment  in  attachment  The  debtor,  some  days  prior  to  the  levy,  conveyed 
the  land  to  a  third  person,  the  defendant  in  ejectment  who  held  the  deed  un- 
recorded. At  the  time  of  the  levy,  another  person  was  in  possession:  Heldy 
that  if  the  latter  was  the  tenant  of  the  defendant,  the  possession  was  construe- 
tive  notice  to  the  attaching  creditor  of  the  defendant's  unregistered  deed. 

Pt/tmany.  Ga/y,  186. 
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NUISANCE.  :.;l:: 

See  Chancebt^  5, 6 ;  Highway,  1. 

OYER. 
See  Practice^  3. 

PARDON. 

A  person  waa  convicted  of  a  criminal  qffence,  i^d  sentenced  to  imprisonffient 
for  a  specified  time,  and  to  pay  a  fine  of  one  hundred  dollars.  Subseqaently, 
he  was  pardoned  for  the  ^'crime  of  which  be  stands  convicted."  AAer  this, 
an  execution  was  issued  against  him  for  the  amount  of  the  fine  and  the  costs 
of  the  prosftution,  and  also  a  fee  bill  for  the  costs  made  by  him :  Udd,  that 
he  was  discharged  from  the  fine,  but  not  from  the  costs. 

BoUiday  v.  The  PeopU,  214 


PARTIES  TO  SUITa 

1.  Courts  will  recognize  the  rights  of  a  beneficial  party  and  protect  him  against 
the  acts  of  a  party  possessing  the  naked  legal  interest 

Dazey  v.  AfiM*,  67.* 

2.  An  assignee  is  allowed  to  sue  in  the  name  of  the  person  having  the  legal  in* 
terest,  and  to  control  the  proceedings  without  the  interference  of  the  latter 
further  than  to  require  indemnity  against  the  payment  of  costs.  ib. 

3.  The  declarations  of  a  nominal  plaintiff,  made  after  he  has  parted  with  his 
interest  ^  the  cause  of  action,  are  not  admissible  in  evidence  to  defeat  the 
action.  ib, 

4.  The  rule  as  to  parties  to  suits  is  wholly  different  in  Chancery  from  what  it  is 
at  Law.  In  Equity,  a  party  in  interest  may  always  institute  a  suit  in  his  own 
name,  while  in  Law,  he  alone  can  sue  in  whom  is  vested  the  legal  title. 

Frye  v.  The  Bank  of  IllinoU,  332, 

5.  A  person  interested  in  the  subject  matter  of  a  suit  in  Equity,  refusing  to  join 
with  the  complainant,  may  be  made  a  defendant,  though  his  interest  is  with 
the  complainant  Smith  v.  Sacketty  534. 


PARTNERSHIP. 

1 .  A  mere  agreement  to  form  a  partnership  does  not,  of  itself,  create  a  partner- 
ship. The  parties  must  enter  on  the  execution  of  the  agreement  before  the 
relation  of  partners  exists  between  them.  "While  the  agreement  remains  exe- 
cutory, if  one  of  them  refuses  to  carry  it  into  effect  the  only  remedy  of  the 
Other  is  by  an  action  at  Law  for  the  violation  of  the  agreement,  or  by  a  bill 
in  Equity  to  enforce  specifically  its  performance. 

WiUon  y.  Campbell,  383. 

2.  The  provision  in  the  Revised  Statutes,  Chap.  40,  §  7,  dispensing,  where  there 
is  no  plea  in  abatement,  with  the  proof  of  partnership,  and  of  the  names  of 
the  partners  in  a  suit  brought  by  a  firm,  applies  as  well  to  f  uits  conunenced 
before  justices  of  the  peace  as  to  those  brought  in  the  Circuit  Court 

Evans  v.  Fither,  569. 


INDEX.  663 

PATENT. 

See  EixcTMSNT^  3-6. 

PERFORMANCE. 
See  CoNTBACT^  1>  4^  6 ;  Chakceby^  1^  2  $  Tendsb,  1. 

■ 

PLEADING. 

1  In  suits  brought  by  corporations,  the  defendant,  by  pleading  the  general  issue, 
admits  the  capacity  of  the  plaintiff  to  sue.  If  he  would  deny  the  existence  of 
the  corporation,  he  must  put  in  a  plea  for  that  purpose. 

Mclntyre  v.  Prettony  48. 

2.  A  count  in  debt  upon  a  contract,  after  setting  forth  the  facts  necessary  to 
establish  the  defendant's  liability,  further  alleged  a  promise  to  pay  in  consid- 
eration of  the  premises :  Htld,  that  the  count  commencing  and  concluding 
in  debt,  was  not  to  be  regarded  as  a  count  in  cusumpsii  merely  because  the 
word  promised  vtas  used  instead  of  agreed.  €ruikshank  v.  Brown ,  75. 

3.  A  declaration  in  debt  contained  a  count  for  work  done,  goods  sold,  &c.  which 
concluded  thus:  '^undertook  and  then  and  there  promised,''  &c.  Held,  that 
it  was  simply  an  iihdebitatus  assumpsit  count,  and  therefore  a  misjoinder. 

ib, 

4.  A  declaration  upon  a  forthcoming  bond  averred,  that  the  defendants  did  not 
have  the  property  forthcoming  according  to  the  tenor  and  effect  of  the  bond, 
*'but  wholly  and  totally  failed,  and  neglected  and  refused  to  do  so :"  Held, 
that  the  declaration  was  sufficient  to  show  a  breach  of  the  condition  and  to 
entitle  the  plaintiff  to  recover.  Young  y.  Campbell,  80. 

5.  In  an  action  of  debt,  it  was  alleged  in  one  count  of  the  declaration,  that  the 
defendant,  at,  &c.,"by  his  promissory  note. of  that  date  by  him  made,  for 
value  received,  four  mouths  after  the  date  of  said  note  promised  the  said 
plaintiffs  to  pay  them  or  their  order  without  defalcation  the  sum  of  four  hun- 
dred and  ten  dollars,"  and  the  count  concluded  with  the  usual  refusal  and  re- 
quest to  pay:  Held,  that  the  count  was  sufficient,  and  not  bad  as  a  count  in 
debt,  the  word  ^^promised"  not  being  used  by  way  of  averment,  but  as  a  de- 
scription of  the  instrument  sued  on.  McGinnity  v.  Laguerenne,  101. 

6.  Another  count  in  the  same  action  alleged  an  indebtedness  for  money  lent, 
goods  sold,  work  done,  &c  ,  and  concluded  with  an  averment  that  the  defend- 
ant ^^in  consideration  thereof  jyromweii  the  plaintiffs  to  pay  them  said  last  sum 
when  thereunto  requested,"  &c.:  Held,  that  the  conclusion  made  it  a  count 
in  assumpsit,  the  word  '^promised"  being  used  instead  of  '^agreed."        t(. 

7.  The  only  distinguishing  feature  between  the  common  counts  in  assumpsit  and 

in  debt  is,  that  in  the  former  action  the  word  '^promised"  is  used,  and  in  the 
latter  the  word  '^agreed."  ib. 

POSSESSION. 

>  1.  Where  two  sales  of  personal  property  have  been  made,  both  equally  valid,  his 
'      is  the  better  right  who  first  obtains  possession  of  the  property. 

Bumell  Y,  Jhbtrtson,  282. 
2.  Where  personal  property  was  sold  at  private  sale,  the  property  being  at  a 
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distance  from  the  place  of  sale,  and  was  sabsequently  attached  by  a  creditor 
of  the  vendor,  and  before  it  was  taken  into  possession  by  the  purchaser,  it 
was  held  to  be  subject  to  the  attachment.  ib. 

See  NoTicB^  1. 

• 

PRACTICE. 

1.  Whenever  a  non-resident  commences  an  action,  either  in  the  Circuit  or -Su- 
preme Court  without  flSing  secvity  for  the  costs,  the  Court  is  required  to  dis- 
miss the  same.  Hickman  v.  Haines,  20. 

2.  An  appeal  or  writ  of  error  does  not  lie  from  an  interlocul|)ry  judgment  or  de- 
cree, but  there  must  be  a  final  decision  of  the  ctise  llefore  either  party  can 
have  it  reviewed  in  the  Supreme  Court ;  such  a  decision  as  settles  the  rights 
of  the  parties  respectiilg  the  subject  matter  of  the  suit,  and  which  concludes 
them  until  it  is  reversed  or  set  aside.  Hayes  v.  Caldwell,  33. 

3.  Upon  demurrer  and  oyer  craved  of  a  writing  obligatory,  it  should  be  set  forth 
in  the  record.  *  Youvg  v.  Campbell^  80. 

4.  Affidavits  and  other  papers  copied  into  a  record  do  not  thereby  become  a  part 
of  the  record.  To  make  them  evidence,  they  tfaould  be  Incorporated  in  a  bill 
of  exceptions.  Edwards  w  Patterson,  126. 

5.  When  evidence,  which  is  irrelevant,  gets  into  a  case  in  the  shape  of  depositions 
or  otherwise,  it  is  the  duty  of  the  Court,  when  required,  at  any  stage  of  the 
trial,  to  exclude  it,  or  direct  the  jury  to  disregard  it. 

Pittman  v.  Gaty,  186. 

6.  Where  various  objections  may  be  made  to  evidence,  some  of  which  may  be  re- 
moved by  other  proof,  the  party  making  the  objection  should  point  out  spe- 
cially those  insisted  on,  and  thereby  put  the  adverse  part}'  on  his  guard  aLd 
afford  him  an  opportunity  to  obviate  them.  Sargcanl  v.  Kellogg,  273. 

7.  If  evidence  tends  to  prove  two  things,  one  of  which  is  proper,  and  the  other 
improper,  it  should  go  to  the  jury  with  an  explanation  from  the  Court  of  its 
legitimate  bearing.  Webster  v.  Enfield,  298. 

8^.  A  suit  was  brought  upon  a  judgment  in  the  name  of  A.  for  the  u<e  of  B.  and 
C.  to  whom  it  had  been  assigned.  At  the  trial,  the  defendant  moved  for  a 
continuance  because  no  copy  of  the  assignment  was  filed  with  the  declaration. 
The  motion  was  overruled :  Held,  that  it  was  not  necessary  to  file  such  copy, 
the  suit  being  upon  the  record  of  the  judgment  and  not  upon  the  assignment. 

Love  V.  Fairfield,  303. 

9.  A  bill  of  exceptions  should  be  reduced  to  form,  and  signed  during  the  term  in 
which  the  cause  is  tried,  except  in  cases  where  counsel  consent,  or  the  Judge 
by  -an  entry  on  the  record  directs,  that  it  may  be  prepared  in  vacation,  and 
signed  ivnnc  pro  tu'nc.  In  all  cases,  it  should  appear  on  its  face  to  have  been 
taken  and  signed  at  the  trial.  Evans  v.  Fisher,  453. 

10.  Where  counsel  consent  that  the  bill  of  exceptions  may  be  settled  out  of  term, 
the  better  practice  is  to  preserve  the  evidence  of  the  agreement  by  the  filing 
of  a  written  stipulation,  or  by  an  entry  on  the  records  of  the  Court 

ih, 

1 1 .  A  writ  of  attachment  was  issued  and  tested  in  the  name  of  the  Circnit  Judge. 
At  the  return  term,  an -attorney,  on  behalf  of  the  defendants,  moved  to  quaah^ 
the  attachment  because  of  the  insufficieney  of  the  affidavit  on  which  it  was" 
based.    The  plaintiffs  obtained  leave  to  amend,  the  defendants  were  defaulted, 
and  the.  plaintiff's  damages  were  then  asaessed.    The  same  attorney  then 
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again  appeared  and  entered  a  motion  in  arrest  of  judgment,  which  motion  was 
overruled,  and  judgment  entered  upon  the  assessment  of  damages:  HeW,  that 
the  attorney,  in  appearing  for  the  purpose  of  quashing  the  attachment,  should 
havrf  urged  all  the  objections  he  had  intended  to  make  in  support  of  his 
motion,  and  in  omitting  to  raise  other  objections,  he  must  be  considered  as 
having  waived  them.  Norton  v.  Dow,  458. 

12.  Substantial  justice  and  a  fair  practice  seem  alike  to  require  a  party,  who  ob- 
jects to  a  particular  step  in  the  progress  of  a  frause^  to  take  all  the  objections 
which  can  be  reached  by  his  motion,  and  removed  by  amendment.  Omitting 
to  do  so,  he  will  be  considered  as  having  waived  those  not  raised.  ib. 

13.  The  provision  in  the  Revised  ^atutes,  Chap.  40,  §  7,  dispensing,  where  there 
is  no  plea  in  abatement,  with  the  nroof  of  partner  ship,  and  of  the  names  of  the 
partners,  in  a  suit  brought  by  a  firm,  applies  as  well  to  suits  commenced  before 
justices  of  the  peact  as  to  those.  Ifrought  in  the  Circuit  Court. 

Evans  v.  Fisher,  569. 

14.  It  is  the  right  of  a  party,  when  he  o.Tdrs  evidence  in  its  proper  order,  which 
proves,  or  tends  to  prove  any  necessary  fact  in  the  case,  to  have  it  go  to  the 
jury ;  for  the  reasonable  presumption  is,  that  it  will  be  followed  by  such  other 
proof  as  is  necessary  for  its  proper  connection  ;  and  if  it  is  not,  it  then  be- 
comes irrelevant,  and,  if  desired,  may  be  withdrawn  from  the  jury. 

'  Rogers  v.  lirent,  573. 
See  New  Trial,  1 ;  Appeal,  2,  3  5  Continuance,  1  ;  Error,  2,  3 ;  Arpeal 
FROM  Justices  of  the  Peace,  1, 2;  Evidence,  20. 

PRACTICE  IN  SUPREME  COURT. 

1.  The  Sapreme  Court,  on  reversing  a  judgment,  may  render  such  a  judgment  as 
should  have  been  rendered  by  the  Circuit  Court, 

Peck  V.  Stephins,  127. 

2.  An  appeal  is  not  pznding  in  the  Supreme  Court  until  it  is  consummated  by  the 
filing  of  the  bond.  Simpson  v.  Alexander,  260. 

3.  The  general  practice  of  the  Supreme  Court  has  been  to  require  applications  for 

a  re-hearlDg  to  be  made  during  the  term  in  which  the  judgment  is  pronounced. 

Selbg  Y.  Hutchinson,  261. 

4.  Where  the  Opinion  of  the  Court  is  filed  after  the  close  of  the  term,  or  so  late 
In  the  term  that  counsel  have  not  time  to  prepare  a  petition  for  a  re-hearing 
before  the  final  adjournment,  the  aj^lication  should  be  made  at  the  earliest 
opportunity  in  the  succeeding  term.  :  ib, 

5.  A  party  against  whom  a  peremptory  mandamus  had  been  awarded,  presented 
a  copy  of  the  record  in  the  case  to  one  of  the  Justices  of  the  Supreme  .Court) 
and  obtained  an  order  for  a  supersedeas  on  entering  into  bond,  &.c»  The  bond 
was  executed  and.filed  in  the  Circuit  Court^but  the  record  was  never  filed  in 
tha  Supreme  Courts  nor  was  a  writ  of  error  issued.  The  counsel  for  the  op- 
posite party,  supposing  the  case  to  be  pending  in  the  Supreme  Courty  moved  to 
dismiss  it  for  want  of  prosecution.    The  .motion  was  overruled. 

Blackerby  v.  The  People,  266. 
9.  The  administrator  of  an  intestate,  pending  a  suit  in  the  Supreme  Court,  died, 
and  on  the  suggestion  of  his  death,  the  public  administrator  of  the  county,  by 
order  of  the  •Court,^as  substituted  in  his  place.    At  a  succeeding  term,  a  mo- 
tion was  made  to  dismiss  the  writ  of  error  because  the  public  administrator, 
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n«t  having  taken  out  letters  of  administration  in  the  case^  had  no  authority  to 
^.    maintain  the  suit    The  motion  was  sustained. 

TkomoM  y.  jSdatnty  319. 

7.  In  cases  of  writs  of  error  to  judgments  of  the  Circuit  Courts  directing  a  sale 
of  lands  for  the  non-payment  of  taxes^  the  Supreme  Court  will  only  mquire 
iato  the  regularity  and  validity  of  so  much  of  tiie  proceedings  as  relates  to  the 
lands  of  the  parties  More  the  Court  Olcott  v.  The  SUtU,  481. 

8.  Any  number  of  persons  intesested  in  lands  condemned  by  a  judgment  for  taxes 
may  join  in  a  writ  of  error  for  its  reversal,  and  if  the  judgment  is  valid  as 
to  part  of  the  plaintiffs  in  error  and  erroneous  as  to  the  rest,  it  may  be  affirmed 
in  part  and  reversed  in  part.  ib^ 

9.  Where  a  reference  was  made  to  a  Master  to  compute  the  amount  due  upon 
certain  notes,  and  he  made  his  report  to*the  Court,  when  no  objections  were 
made  to  its  confirmation,  and  it  was  accordingly  confirmed,  but  objections 
were  made  in  the  Supreme  Court,  it  was  held  that  they  could  not  be  inquired 
into  by  the  latter  tribunal.  Ihtgunin  v.  8tarkweather,A92. 

See  Bill  or  Ezcxftioiis,  1, 2, 3. 

PRESUMPTIONS. 
See  Corporations,  5|7,  8;  Alteration,  1 ;  Recsipt,  1;  Record,  1. 

PRINCIPAL  AND  AGENT. 

1 .  If  a  person  professing  to  act  on  behalf  of  another,  but  without  authority,  en- 
ters into  a  contract,  which,  for  the  want  of  such  authority,  would  render  the 
professed  agent  personally  liable,  such  contract  may  be  adopted  by  the  prin- 
cipal while  it  is  still  in  force  as  betwten  the  professed  agent  and  the  other 
party.  Mato%r.  CaldweU,'i96, 

2.  In  an  action  of  trespass  upon  the  case  for  setting  fire  to  a  prune,  Slc,,  the 
Court  was  asked  by  the  defendant  to  instruct  fte  jury  <*that  they  must  be  sat- 
isfied from  the  evidence  that  John  Johnson  was  the  agent  of  Peter  Johnson, 
employed  in  and  about  his  business,  and  that  he,  John,  was,  and  did  act  within 
the  scope  of  his  employment  at  the  time  he  set  fire  to  the  prairie,  or  he,  Peter 
Johnson,  is  not  liable,  and  they  will  acquit  him."  This  instruction  was 
given  with  this  qualification :  ^This  is  the  law  so  far  as  Peter  Johnson  is 
sought  to  be  made  liable  as  master,  or  principal,  for  the  acts  of  John  John- 
son: "  HeU  that  assuming  the  relation  of  master  and  servant  to  exist,  the 
qualification  was  proper.  Johiuon  v.  Barbery  425. 

3.  Hie  Court  was  further  asked  to  instruct  the  jury,  that  <^if  John  Johnson 
transcended  his  authority  given  him  by  said  Peter  Johnson,  then  he,  said  Peter, 
is  not  liable,  and  they,  the  jury,  should  acquit  him."  The  instruction  was 
given  with  this  qualification :  '^This  is  the  law  so  far  as  Peter  Johnson  is 
sought  to  be  made  liable  as  master  or  principal,  for  the  acts  of  John  John- 
son :"  Hddy  that  the  qualification  was  proper.  ih. 

4.  The  Court  was  also  asked  to  instruct  the  jury  that  it  was  ^<for  the  plaintiff  to 
prove  that  the  agent  acted  with  the  assent,  or  under  the  directions  of  the  prin- 
cipal, when  he  commits  the  tortious  acts,  and  that  it  cannot  be  presumed,  al- 
though he  is  in  the  employ  of  the  principal,  and  unless  it  is  proved,  they 
must  acquit  the  principal."    The  instruction  was  given  with  the  following 
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qualification :  ''This  mast  be  understood  so  far  as  it  is  sou^t  to  recover  .for  a 
tortious  act  of  servant  w  agent  acting  in  relation  to  the  principal  or  master.'^ 
Held  J  that  the  qualification  was  proper.  i6. 

5.  A  principal  is  liable  to  third  persons  for  the  frauds^torts,  and  negligences  of 
the  agent^  even  though  the  conduct  of  the  agent  is  without  his  participation  or 
consent,  provided  the  act  i^  done  in  the  course  of  the  employment,  and  is  not 
a  wilful  departure  from  it.  ib. 

6.  If  one  of  two  defendants  in  an  action  of  trespass  on  the  case,  while  engaged  in 
the  prosecution  of  the  business  of  the  other,  carelessly  or  negligently  set  fire 
to  the  prairie,  or  even  purposely  with  a  view  to  benefit  or  protect  the  inter- 
ests of  the  employer,  the  latter  would  be  liable  for  the  consequences  5  but  if 
he  set  out  the  fire  from  motives  of  malice  ^r  wantonness,  the  principal  would 
not  be  liable,  for  it  would  be  an  abandonment  of  the  business  of  the  agc^icy. 

7.  If  one  person  commit  an  unlawful  act  under  the  direction  of  another,  that  fact 

will  not  shield  him  from  responsibility^  but  both  are  equally  liable  to  the  in- 
jured party.  ib. 

8.  Whenever  a  factor  barters  or  otherwise  disposes  of  the  goods  of  his  principal, 
in  a  manner  not  authorized  by  his  principal,  and  not  within  the  ordinary  and 
accustomed  modes  of  transacting  the  like  business,  the  principal  may  follow 
and  reclaim  the  property,  whether  the  person  dealing  with  the  factor  knew 
him  to  be  such  or  not,  and  although  the  factor  was  in  possession  of  the  goods 
and  sold  them  in  his  own  name.  Potter  v.  Denniton^  690. 

9.  If,  however,  the  principal,  by  any  act  of  his  own,  has  induced  such  third  per- 
son to  believe  be  has  given  the  factor  authority  so  to  dispose  lef  the  goods, 
the  principal  cannot  reclaim  the  goods.  ib. 

10.  Although  the  owner  of  goods  permit  his  agent  to  transact  the  ordinary  busi- 
ness of  a  merchant,  with  such  goods,  in  his  own  name,  yet  the  owner  is  bound 
by  the  acts  of  his  agent  only  so  far  as  they  are  within  the  ordinary  mode  of 
transacting 'that  particular  bitnch  of  business,  provided  there  are  no  circum*- 
atances  tending  to  show  that  he  permitted  the  agent  to  use  his  own  name  with 
a  view  of  imposing  upo&  others.  ih. 

PRINCIPAL  AND  SURETY. 

In  Courts  of  Law,  the  liability  of  a  surety  will  not  be  extended  by  implication 
beyond  the  terms  of  the  contract.  Sharp  v.  JBedeU,  88. 

PROBATE  JUSTICES  OF  THE  PEACE, 

Probate  Justioesof  the  Peace  have  jurisdiction  of  suits  upon  official  b«vU. 

RobersUon  ▼.  Oowihty  Commun^mrsy  569. 

I  PROMISSORY  NOTE, 

1 .  Where  a  note  is  assigned  after  maturity,  the  maker  is  permitted  to  interpose  the 
same  defence  against  the  assignee,  which  he  might  make  in  an  action  brought 
in  the  name  of  the  payee.  Sargeant  v.  Killogg,  273. 

2.  An  administrator  may  assign  a  promissory  note  payable  to  his  intestate  so  as 
to  vest  the  legal  interest  in  the  assignee.  Makepeace  v.^  lfoor€,  473. 

See  EscBow,  1 ;  Cobposatxon,  3-10 }  Contbact,  3. 
VOL.  V.  42 
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PUBLICATION. 
See  Attachment^  5^  6. 

PUBLIC  ADMINISTRATOR. 

A  public  administrator  mufit  give  a  bond  and  take  out  letters  of  administration  in 
each  particular  case^  before  be  can  be  vested  with  any  control  over  an  estate. 

TTyomas  v.  Adamsy  319. 

PUBLIC  LANDS. 

1.  The  poflsessory  claims  of  settlers  on  the  public  lands  have  been  recognized 
as  valid,  and  the  proper  subject  matter  of  sale  and  transfer,  by  various  stat- 
utes and  decisions  in  this  State.  Sargtamit  v.  KdloggyfnZ, 

2.  To  constitute  a  valid  claim  te  unsurveyed  public  lands,  the  claim  must  be  so 
plainly  marked  and  designated,  as  to  be  distinguished  from  adjacent  lands. 

ib. 

PUBLIC  OFFICER. 

In  an  action  of  debt  upon  a  guardian's  bond,  for  the  purpose  of  austaiaing  an 
issue  made,  the  appointment  of  a  second  guardian  signed  by  a  person  claim- 
ing to  be  a  Probate  Justice  and  tested  with  a  scroll,  was  offered  in  evidence. 
There  was  no  certificate  from  him  that  he  had  no  official  seal,  nor  from  the 
County  Commissioners'  Clerk  of  his  official  capacity.  A  witness  was  called 
for  the  purpose  of  proving  the  handwriting  of  the  Probate  Justice,  and  that 
he  was  recognized  and  acted  in  that  capacity,  as  well  as  that  there  had  been 
no  public  seal  provided  for  his  office.  The  Court  did  not  permit  the  testi- 
mony to  be  given.  Hddy  that  the  testimony  was  improperly  excluded,  as 
it  would  have  shown  that  he  was  an  officer  de  factOy  and  as  such,  his  acts 
would  have  been  as  valid  and  binding  where  the  interests  of  third  persons- 
or  the  public  were  concerned,  as  if  he  had  been  an  officer  dejure. 

The  People  v.  .^inmoM,  105. 

See  School  Commissxoneb,  1, 2, 3. 

PURPRESTURE. 

It  is  not  every  purpresture  that  amounts  to  a  nuisance,  and  if  it  does  not,  when 
the  interposition  of  a  Court  of  Equity  is  invoked,  it  will  take  upon  itself  to  in- 
quire whether  the  interests  of  the  State  would  be  promoted  by  its  interference, 
and  if  they  would  not,  the  Court  would  refuse  its  aid.  But  if  the  |«urpresture 
do  amount  to  a  nuisance,  then  the  Court  cannot  inquire  how  the  public  good 
may  be  affected,  but  will  interpose,  and  abate  the  nuisance. 

Tke  People  v.  The  City  of  8t,  Dmi»y  351. 

RECEIPT. 

A  general  receipt  in  full  of  all  demands  is  presumed  to  be  given  on  an  adjust- 
ment of  all  transactions  between  the  parties ;  but  such  a  receipt  is  subject  to 
explanation,  and  may,  upon  satisfactory  proof,  be  restrained  in  its  operation. 
It  may  be  shown  that  the  settlement  was  in  fact  but  a  partial  one,  or  though 
intended  to"  be  general,  that  a  particular  transaction  was  not  taken  into  con- 
sideration. Walrath  v.  AV<on,  437. 
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RECORD. 

The  record  of  a  criminal  case  stated  that  the  jury  retired  to  consider  of  their 

verdict  in  charge  of  a  sworn  officer :  Held,  that  fhe  presumption  was  that  the 

Court  performed  its  duty  by  requiring  the  proper  oath  to  be  administered  ; 

that  if  the  officer  was  not  in  factswom^  the  defendants  should  iiave  objected 

to  the  irregularity  at  the  time^  and  if  not  corrected  by  the  Court,  have  taken  a 

bill  of  exceptions.  Holmea  v.  The  People,  478. 

See  Evidence,  15;  Bill  op  Exceptions,  1, 3, 7. 

RE-HEARING. 
See  Pbacticx  in  the  Suprex e  Court,  3, 4. 

RESULTING  TRUST. 

Where  land  is  bought  by  one  person,  with  the  money  of  another,  and  title  mad& 
to  the  former,  there  is  a  resulting  trust  in  faror  of  the  latter  and  his- heirs, 

Smith  y.  Sackett,  534. 

See  Chanceby,  7. 

REVENUE  LAW. 
See  Sale  for  Taxes,  1-4 ;  Taxes,  2, 4-8. 

RIPARIAN  PROPRIETORS. 

1.  The  several  States  bordering  ontthe  Mississippi  river  may  change  its  current, 
or  even  fill  up  some  of  its  navigable -channels,  whenever  they  find  it  neces- 
sary to  their  own  well  being,  taking  care  that  they  leave  a  free  navigation  to 
those  who  have  a  right  to  navigate  it 

The  PeopU  v.  CUy  of  ^.  LowU,  351. 

2.  In  a  grant  by  the  United  States,  of  land  bordering  on  a  stream  not  navigable, 
it  appeared  by  the  minutes  in  the  Surveyor's  Office  that  the  stream  was  mean- 
dered, but  there  was  no  marked  line  upon  the  plat  by  which  the  grant  was 
made,  limiting  the  grant  to  the  margin  of  the  stream :  Held,  that  the  grantee 
took  to  the  center  thread  of  the  stream.  A  meandered  line  run  for  the  pur- 
pose of  determiniflg  the  quantity  of  land  in  the  fraction  is  not  a  boundary. 

Canal  Tnuteee  v.  Haven,  548. 

3.  The  grantee  of  land  bordering  on  a  stream  not  navigable  takes  to  the  center 
of  the  stream  unless  there  is  an  express  reservation  confining  him  to  the  mar- 
gin, and'  is  entitled  to  recover  damages  against  a  party  who,  to  his  injury, 
diverts  the  water  passing  over  his  land  from  its  natural  channel.         .    ib. 

SALE. 

1.  Where  two  sales  of  personal  property  have  been  made,  both  equally  valid, 
his  is  the  better  right  who  first  obtains  possession  of  the  property. 

BnmeU  v.  Roherteon,  282. 

2.  Where  personal  property  was  sold  at  private  sale,  the  property  being  at  a 
distance  from  the  place  of  sale,  and  was  subseauently  attached  by  a  creditor 
of  the  vendor,  and  before  it  was  taken  into  possession  by  the  purchaser,  it 
was  held  to  be  subject  to  the  attachment.  ib. 

See  Warranty,  1. 
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SALE  FOR  TAXES.    * 

1.  To  MsUio  a  tit]«  derived  from  a  sale  for  taxes  under  the  law  of  1829,  the  Au* 
ditor's  deed  is  prima  facie  evidence^  and  it  is  incumbent  afmn  the  opposite 
party,  in  order  to  defeat  its  effect,  to  prove  that  the  requisitions  of  the  law 
under  whi^  the  sale  was  made*  had  not  been  complied  with. 

Job  V.  TibbetU,  376. 

2.  The  deposition  %i  the  Auditor  of  Public  Accounts,  consisting  of  extracts  from 
the  books  in  bis  office,  and  his  explanations  of  the*  records,  and  the  entries 
therein,  if  it  purport  to  g^ive  all  the  information  in  his  office  concerning  the 
matter  in  issue,  is  proper  evidence  to  establish  thh  fact  of  compliance,  or  non- 
compliance with  the  requisitions  of  the  revelHie  law  in  existence  in  1833. 

ib, 

3.  The  precept  issued  upon  a  judgment  against  lands  for  taxes  under  the  revenue 
law  of  February,  1839,  need  not  contain  a  copy  of  the  lands  ordered  to  be 
sold.         >  '  ib. 

4.  A  judgment  against  lands  for  taxes,  under  the  revenue  law  of  1839,  is  conclu- 
sive that  the  officer  has  performed  his  duty  in  attempting  to  collect  the  taxes 
by  the  seizure  of  the  goods  and  chattels  of  the  owner.  The  fact  that  he  has 
not  so  performed  his  duty  should  be  interposed  as  a  defence  to  the  judgment; 
but  if  judgment  is  allowed  to  be  entered,  the  purchaser  of  the  land  is  not  bound 
to  prove  that  a  demand  was  made  for  the  taxes,  nor  will  the  former  owner  be 
permitted  to  defeat  the  purchaser's  title  by  showing  that  the  taxes  might  have 
been  collected  out  of  personal  property.  ih. 

SCHOOL  COMMISSIONER. 

1.  A  School  Coipmissioner,  who  is  authorized  to  sell  school  lands  uypu  a  credit 
under  the  provisions  of  the  Act  of  January  12, 1833,  may  contract  with  the 
purchaser  for  the  payment  of  interest.  Kidder  v.  DauieeSy  191. 

2.  A  School  Commissioner  is  a  ministerial  officer,  and  acts  under  a  power  dele- 
gated by  the  Legislature.  The  inhabitants  of  his  township  may  determine 
whether  the  school  lands  shall  be  sold  on  a  credit,  but  the  terms  of  that  credit 
are  left  to  the  discretion  of  the  Commissioner.  ib. 

3.  Where  a  School  Pommissioner  has  been  removed  from  office^  a  debtor  to  the 
school  fund  paid  to  him  the  amount  of  his  indebtedness  and  received  his  ob- 
ligations, although  aware  of  such  removal.  In  a  suit  against  the  debtor  by 
the  successor  of  that  officer,  the  Court  hdd  that  the  payment  waa  made  in 
fraud  of  the  rights  of  the  successor.  Jatneson  v.  Contvay^  227. 

4.  If  a  School  Commissioner,  in  loaning  school  money  for  a  longer  period  than 
one  year  on  real  estate  security,  take  the  security  on  real  estate  to  which  the 
mortgagor  has  no  title,  and  the  Commissioner,  by  using  due  caution,  could 
have  ascertained  this  fact  from  the  public  records,  or  any  other  accessible 
source  of  information,  he  has  violated  the  law,  and  is  at  once  liable  on  his 
bond.  The  People  v.  HaifMe,  528. ' 

5.  In  a  suit  brought  on  his  bond  in  such  cases,  the  measure  of  damages  is,  not 
merely  the  interest  in  arrear  on  the  loan,  but  the  fall  amount  of  the  loan, 
with  the  interest  in  arrear.  ib. 

SET-OFF. 

Under  the  statute  of  this  State,  unliquidated  damages  arising  out  of  contracts, 
express  or  implied,  may  be  set  off  in  actions  ex  confradiL    This,  however^ 
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cannot  be  done,  where  the  claim  for  unliquidated  damages  is  totally  discon- 
Dected  with  the  plaintiff's  cause  of  action.  Sargtant  v.  Kellogg^  273. 

SHERIFF. 

1.  Upon  a  Aiotion  that  a  sheriff  pay  over  maney  collected  by  him  on  execution, 

it  was  held  that  he  was  liable  in  that  mode  of  proceeding  for  the  amount  of 
the  money  so  collected  and  withheld  from  the  plaintiff,  together  with  interest 
thereon  from  the  time  of  collection  at  the  rate  of  twenty  per  rentnm  per  an- 
num. Buckmaster  v.  Drake,  321. 

2.  A  sheriff  does  not  filly  complete  the  ejreaution  of  process  until  he  has  ren- 
dered the  money  to  the  pliiatiff.  The  fact  of  his  going  out  or  office  before  its 
completion  do34  not  absolve  him  from  liability  to  pay  over  the  money  and 
tha  interest  provided  in  such  case,  on  motion.  i^. 

See  Attorney  at  Law,  1. 

SHERIFF'S  8.\LES. 

1.  It  is  only  on  the  gronnd  of  fraud,  or  that  some  one  may  have  been  prejudiced 
by  a  sale  of  real  estate  en  mastCy  that  the  sale  will  be  set  aside  in  equity  be- 
cause the  property  was  not  sold  in  separate  parcels.        Romb  v.  Meak,  171. 

2.  A  party  entitled  to  redeem  from  a  sale,  must  avail  himself  of  the  right  within 
the  time  prescribed  by  law.  %b. 

3.  A  bill  in  Chancery  to  set  aside  a  sheriff's  sale  of  land  on  execution  averred 
among  other  things,  that  no  notice  was  given  by  the  sheriff  of  the  sale  of  the 
land  to  take  place  upon  the  day  it  was  sold,  and  that  the  land  was  bid  off  for 
an  inconsiderable  sum  by  the  attorney  of  the  plaintiff  in  execution.  The  at- 
torney only  was  served  with  process,  who  appeared  and  filed  a  demurrer  to 
the  bill  for  want  of  equity,  which  was  sustained:  Held^  that  the  demurrer  ad* 
mitted  the  allegation  that  no  notice  was  given;  that  the  attorney,  being  the 
purchaser,  was  chargeable  with  notice  of  the  sheriff's  proceedings,  and  that, 
therefore,  the  denriirrer  should  have  been  overruled.     Stewart  v.  Cro29y  442. 

4.  In  a  bill  to  set  aside  a  sheriff's  sale  on  execution  of  land  en  moan  when  the 
same  was  susceptible  of  a  division,  the  value  of  the  land  at  the  time  of  the 
sale  should  be  alleged.  t(. 

5.  A  bill  in  Chancery  to  set.aside  a  sheriff's  sale  of  land  on  execution  averred, 
among  other  things,  that  the  sheriff  failed  to  return  the  execution  and  to  file 
a  certificate  of  sale  with  the  recorder:  HaUy  that  these  irregularities,  though 
violations  of  duty  on  the  part  of  the  sheriff,  were  not  such  as  to  affect  the 
validity  of  the  sale.  t6. 

See  Judgment,  2,  3. 

SPECIFIC  PERFORMANCE. 

1.  A  purchaser  who  has  bargained  for  a  good  title  will  not  be  compelled  to  take 
one  which  is  subject  to  suspicion.  It  must  be  free  from  a  reasonable  doubt: 
a  title  to  which  no  reasonable  man  would  object;  one  which  a  prudent  man 
would  not  hesitate  to  purchase  at  a  full  market  price.  It  is  not  sufficient 
that  the  title  is  probably  good,  but  it  must  be  one  which  the  purchaser  must 
feel  a  reasonable  certainty  to  be  so.  Brown  v.  Cafmon,  174. 

2.  It  is  a  stern  rule  of  Equity,  thit  it  will  not  decree  the  specific  execution  of  a 
contract  unless  it  is  based  on  some  fair  and  valuable  consideration. 

Wehh  V.  Mton  Marine  and  Fire  Ifu.  Co.  223. 
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STATE  OF  ILLINOIS. 

The  State  of  Illinois,  as  a  political  corporation,  has  a  right  to  institute  a  suit  in 
any  of  its  Courts,  whether  it  be  required  by  its  pecuniary  interests,  or  the 
genera]  public  welfare  demand  it  If  the  subject  of  the  suit  be  local,  the 
suit  must  be  commenced  in  the  county  of  its  locality,  unless  the  Legislature 
has  specially  authorized  it  to  be  commenced  elsewhere. 

The  People  v.  The  City  of  St.  Louu,  351. 

STATUTES,  CONSTRUCTION  OF. 

See  Costs,  1,4;  Attachment,  1, 2)  3,  5, 8,  9, 10;  Auministbation  of  Assets, 
];  Corporations,  9;  Trespass,  3;  Schooe  Commissioner,  1-5;  Appeal 
FROM  Justices  of  the  Peace,  1,  2;  Set-off,  1;  Practice,  8,  13;  Sale 
FOR  Taxes,  1-4;  Taxes,  2,^5;  Ferry,  1;  Measure  of  Damages,  1^  Eject- 
ment, 6. 

STATUTE  OF  LIMITATIONS. 

An  account  was  filed  against^  estate  after  the  expiration  of  two^ears  from  the 
time  of  granting  letters  of  administration  upon  the  estate.  The  claim  was 
established  before  the  Probate  Court,  and  an  order  of  allowance  entered  di- 
recting it  to  be  satisfied  from  assets  which  might  subsequently  be  discovered. 
The  plaintiff  toolF  an  appeal  to  the  Circuit  Court,  where  a  judgment  was  ren- 
dered for  the  defendant.  It  appeared  that  the  estate  was  solvent  and  that 
there  would  be  a  large  surplus  for  distribution  among  the  children  of  the  in- 
testate: Hdd,  that  the  order  of  the  Probate  Court  was  substantially  correct; 
that  the  creditor  had  a  right  to  have  his  claim  passed  upon  by  the  Circuit 
Court>  and  a  judgment  presently  for  the  amount  due,  to  be  satisfied  pro  rata 
out  of  any  estate  that  might  afterwards  be  found,  not  inventoried  or  accounted 
for  by  the  administrator.  Thorn  v.  Wateony  26. 

SUBSCRIBING  WITNESS. 

If  a  subscribing  witness  to  a  deed  reside  out  of  the  jurisdiction  of  the  Court,  be 
need  not  be  produced.  Mariner  v.  Saundersy  113. 

SUPERSEDEAS. 

An  order  allowing  a  tupertedeas  does  not  operate  as  a  suspension  of  the  judg- 
ment of  the  Circuit  Court  until  the  bond  is  filed  in  the  office  of  the  Clerk  of 
the  Supreme  Court,  and  a  writ  of  error  is  issued. 

Blackerby  v.  The  PeopUy  266 

TAXES. 

1.  The  Legislature  has  the  right  to  impose  local  taxes  for  specified  purposes, 
and  to  determine  what  extent  of  territory  shall  be  subjected  to  their  payment 

iS^io  v.  Denniiy  405 

t.  tJnder  the  25th  section  of  the  89th  chapter  of  the  Revised  Statutes,  where  a 
personal  demand  has  been  made  for  taxes  by  the  Collector,  it  is  discretionary 
with  him  whether  he  will  make  a  distress  before  the  expiration  of  ten  days 
from  the  lime  of  making  the  demand.  In  case  a  personal  demand  is  not 
made,  but  the  notice  is  left  as  is  required  by  the  34th  section,  then  the  de- 
mand may  be  considered  as  incomplete  until  the  expiration  of  the  ten  days, 
within  which,  by  the  terms  of  the  notice,  the  party  has  to  pay  the  tax.  t6. 
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• 

3.  A  warrant  for  the  coirection  of  taxes  imposed  by  a  Board  of  CommiBsioners 
appointed  for  the  purpose^  may  be  issued  by  a  nlajority  of  the  Board. 

ib. 

4.  Words,  figures  and  abbreviations  may  be  used  to  desigvate  lands  against 
which  a  judgment  is  asked  Sot  the  taxes,  &c.  due  thereon^  but  the  descrip- 
tion must  be  so  certain  that  a  definite  locality  can  be  given  them. 

OkottnTheStaUy^i. 

5.  A  judgment  against  lands  for  taxes  is  not  to  be  regarded  as  a  unit,  but  as  a 
several  judgment  against  each  particular  tract  of  land  ordered  to  be  a»id. 
The  judgment  is  not  in  personam  against  the  owners^  for  the  satisfaction  of 
which  they  are  jointly  liable^  but  ixerely  a  condemnation  of  each  tract  of 
land  for  the  non-payment  of  the  taxes  due  upon  it.  It  may  be  valid  as  to  a 
part  of  the  lands  returned  by  the  Collector^  and  erroneous  as  to  the  rest.* 

ib. 

6.  In  cases  of  writs  of  error  to  judgments  of  the  Circuit  Courts  directing  a  sale 
of  lands  for  the  non-payment  of  taxes,  the  Supreme  Court  will  only  inquire 
into  the  regularity  and  validity  of  so  much  of  the  proceedings  as  relates  to 
the  lands  of  the  parties  before  the  C9urt  ib, 

7.  Any  number  of  persons  interested  in  lands  condemned  by  a  judgment  for 
taxes  may  join  in  a  writ  of  error  for  its  reversal,  and  if  the  judgment  is  valid 
as  to  part  of  the  plaintiffs  in  error  and  erroneous  as  to  the  rest,  it  may  be 
affirmed  in  part  and  reversed  in  part  ib. 

8.  All  persons  uniting  in  a  writ  of  error  to  revene  a  judgment  against  lands  for 
taxes  will  be  liable  for  the  costs  accruing  thereon.  ib. 

•  TENDER. 

When  it  is  necessary  for  the  plafaitiff  to  execute  a  deed  to  the  defendant  before 
he  brings  his  suit,  and  he  does  all  in  his  power  towards  such  execution,  but 
is  prevented  by  the  defendant  from  completing  it,  his  rights  in  the  suit  will 
be  the  same  as  if  the  deed  had  been  executed.       PotUr  v.  Jknniton.  090. 

■ 

TIME. 
See  Chancery,  1, 2.    ' 

TRESPASS. 

1.  On  the  trial  of  a  joint  action  of  trespass  against  a  husband  and  wife  for  an  as- 
sault, the  Court  admitted  evidence  of  an  assault  by  the  husband  alone,  and 
refused  to  instruct  the  jury  that  the  plaintiff  could  not  recover  damages  for 
such  separate  assault :  Held,  that  the  decisions  were  clearly  erroneous* 

Goddard  v.  Hart,  95. 

2.  The  Common  Law  requiring  the  owner  of  cattle,  hogs,  &c.  to  keep  them  on 
his  own  land  has  never  been  in  force  in  Illinois.         SuUy  v.  Peteri,  130L 

3.  In  order  to  maintain  an  action  for  trespass  of  cattle  upon  one's  close,  the 
owner  of  the  close  must  have  it  surrounded  by  a  good  and  sufficient  fence. 

ib. 

4.  There  is  no  general  law  in  Illinois  prohibiting  cattle  from  running  at  large 

in  the  highway.  ib. 

5.  If  a  person  be  authorized^  under  the  158th  section  of  the  Criminal  Code,  to  set 


* 
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fire  to  the  prurie^  he  ie  bonod  to  Itee  ereiy  reasonable  precaution  1o  prevent 
injurious  results  to  others.  In  a  suft  for  an  injury  resulting  from  the  setting 
of  such  fire,  the  plaintiff  |f  anXf  required  to  prove  that  the  defendant  set  out 
the  fire  that  oqMsioned  it.  If  the  latter  have  any  excuse  or  justification  for 
the  act,%e  mustprore  it»  existence.  «      Johnsoi^  v.  Barber^  425. 

tf.  Grass  severed  froa  the  freehold  becomes  personal  property,  antf  in  an  action 
ior  its  destruction  by  %  fire  set  upon  a  prairie,  the  pl^tiff  is  not  required  to 
show  title  to  the  land  en  which  it  was  cut.  ib. 

7.  I%jni  action  for  cutting  trees,  the  plaintiff  must  prove  (hat  he  was  the  owner 
of  the  land  on  which  the  trespass  was  committed.  Clay  v.  Boyer,  506. 

8#  It  is  not. necessary,  in  order  to  maintain  an  action  for  damages  for  the  de- 
struction of  stacks  of  grain  and  hay  by  reason  of  a  fire  set  out  by  the  defend- 
ajit,  that  the  plaintiff  should  be  th^  owner  of  the  freehold  where  such  stacks 
were  standing.  Armstrong  v.  Cooleyy  509. 

See  Pbinctsal  and  Agent,  2-7.  . 

r 

TRUSTEES. 

The  grantee  of  a  trustee  is  not  bound  to  sh^wthat  the  ccnditions  of  the  trust 
deed  have  been  complied  with  by  the  trusteea»  The  deed  conveys  the  legal 
tlQe  to  the  estate.  Beece  v.  Mlen^  236. 

VARIANCE. 

No  advantage  can  be  taken  of  a  variance  between  the  writ  and  declaration  on  a 
writ  of  error.  It  must  be  taken  advantage  of  by  plea  in  abatement,  or  by  a 
motion*  Cruikthank  r.  Brown,  75. 

VENDOR  AND  PURCHASER. 

1.  A  bond  for  the  conveyance  of  real  estate  contained  the  following  clause : 
^*But  should  th^  said  John  R.  Caldwell,  or  his  assignee,  fail  to  pay  the  said 
sum  of  money  specified  in  said  n5tes,  wi4hin  ten  da}^  '•fter  the  same  become 
due,  he  hereby  forfeits  all  claim  to  said  lots,  and  all  moneys  paid  thereon,  and 
this  bond,  in  such  event,  Aall  be  void,  both  in  law  and  equity,  and  the  title 
to  said  lots  shall  continue  in  the  original  proprietor  as  if  no  sale  had  been 
made  #^  Held,  that  it  was  the  undoubted  intention  of  both  parties,  when  they 
inserted  tke  clause,  to  provide  a  pCnalty  to  insure  a  prompt  perforiLance  by 
the  purchaser.  ^     '  Mason  v.  Caldwell,  196. 

2.  A  boM  for  the  conveyance  of  real  estate  contained  the  following  clause: 
''Then  the  said  Sarah  Mason,  guardian  as  aforesaid,  by  the  said  Paris,  her 
attorney  as  aforesaid,  covenants  for  herself  and  her  successor,  to  make  and 
execute  a  good  z.wi  sufficient  deed,  with  warranty,"  &c.  After  the  ward  be- 
came of  lawful  age,  and  had  married,  she,  with  her  husband  and  former  guar- 
dian, executed  a  deed  of  warranty  to  the  obligee,  who  refused  to  make  bis 
payments  and  to  receive  the  deed :  Held,  that  although  the  bond  was  void  so 
far  as  the  ward  was  concerned,  it  was  binding  on  those  who  made  it ;  by 
making  and  tendering  the  deed,  the  bond  was  adopted  by  the  ward  after  be- 
coming of  lawful  age  and  thereby  discharged  the  guardian  and  her  attorney ; 
and  that  the  obligee^  by  neglecting  to  repudiate  and  deliver  up  the  bond,  and 
demand  his  notes,  prior  to  such  adoption,  lost  his  claim  to  indemnity  agaicst 
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the  agent :  Hili,  farther,  that  the  terms  of  the  bond  were  complied  with  bj 
the  making  and  tender  of  the  deed.  ^* 

See^PECiric  PerfoAian^.  1. 

WAIVER. 
S*e  Practice,  11, 12;  Chancery  Pleading  and  Practke,  8, 11,  22;-  Rec- 
ord, 1|  Evidence, 20;  Costs,  4}  Error,  6. 

WARRANTY.  * 

To  constitute  a  warranty,  the  term  warrant  need  not  be  used,  nor  is  any  precise 
form  of  expression  required;  but  there  must  b«  an  affirmation  as  to  the  quality, 
or  condition  of  the  thing  sold,.(Dot  asserted  as  a  matter  of  opinion  or  belief,) 
made  by  the  seller  at  the  time  of  the  sale,  for  the  purpose  of  assuring*  the 
buyer  of  the  truth  of  the  fact  affirmed,  and  inducing  him  to  make  the  par- 
chase,  which  is  so  received  and  relied  on  by  the  purchaser.  * 

HawkitiiV.  Berryy  36. 

WILLS. 
See  Adkinistration  of  Assets,  t. 

WITNESa 

1.  Bankrupts,  who  by  their  discharge  have  been  divested  of  all  liabUity,  or  inter- 
eat  in  tiie  subject  matter  of  a  suit,  are  competent  witnesses  in  such  suit. 

Strong  V.  Clawton,  346. 

2.  In  an  action  upon  two  promissory  notes  by  the  assignees  thereof  against  the 
maker,  the  defendants  introduced  evidence  tending  to  show  a  failure  of  con- 
sideration, when  the  plaintiffs  offered  as  a  witness  a  person  who  had  Acecuted 
a  mortgage  of  his  real  estate  to  said  assignee  to  secure  a  debt  due  from  the 
payees  of  the  notes  to  the  assignee,  for  which  debt  the  notes  in  said  suit  wfere 
assigned  to  i\\e  plaintiffs  as  collaters^  security.  The  defendants  objected  to 
his  introduction  on  the  ground  that  he  was  interested  in  the  event  of  the  suit. 
The  witness  stated  that  he  was  interested  in  no  other  way.  He  was  not  per- 
mitted to  testify :    JEW,  that  the  witness  was  competent. 

H  Curienint  v.  Wheeler ,  462. 

3.  It  is  well  settled,  as  a  general  rule,  that  to  disqualify  a  witness  from  testifying 
on  the  ground  of  interest,  he  must  h«ve  some  certain,  legal  and  immediate 
interest  in  the  result  of  the  cause,  or  in  tiie  record.  ^  ib. 

4.  Semble,  that  a  witness  is  never  disqualified  from  testifying  on  account  of  in- 
terest in  the  result  of  a  suit,  when  the  extent  of  his  own  liability  or  claim  is 
previously  fixed  and  certain,  and  a  judgment  either  way  would  not  directly 
and  certainly  increase  or  diminish  that  liability  or  claim.  ib, 

WRIT.       *  • 

A  writ  which  issues  from  the  Circuit  Court  is  required  by  statute  to  be  tested  in 
the  name  of  the  clerk  of  that  Court.    If  not  properly  tested,  it  may  on  mo. 
tion  be  amended.  Norton  v.  Dovf,  450. 

WRIT  OF  ERROR. 
See  Appeal. 
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Page  23,  line  7  from  bottom,  (ot  provision,  read  proviso. 
"      24,  "    3  from  bottom^  add  of,  after  judge. 
«      40,  «    U,  omit  that. 
"      47,  «    7,  forcxW,read&rt*^». 
<<      56,  lines  10  and  11  from  bottom,  for  poweVf  read  form. 
'^      62,  line  6,  after  inconsUtentf  add  vnth. 
*^      74,  "    12,  for  never,  read  «rcr. 
«      75,  "   7ofsyllabus,  for  t/,  read©/ 
"      83,  «  12,  fornor,  read  or. 
"      91,  "    22,  for  toottW,  read  n6€d. 
"      92,  "    8,  for  <A«re,  read  <Ae». 
'^      94,  '^    6,  for  authorized^  read  unauf  Aorie^d. 
«        «    *«   20,  for  first /Ae,  read  <A«|. 
<^  104,  ^^   8  from  bottom,  for  j^Zeodtn^,  read  pleadingt. 
a    li    a   7  from  bottom,  for  U,  read  are. 
"  1 18,  "  3,  for  tracep,  read  traced, 
u    u    cc  12  from  bottom,  add  a,  after  tolerate^ 
(c    «    €s  4  froiQ  bottom,  for  JBanna'^,  read  Houmat. 
*^  125,  «  17,  omit  and. 
*'    "    ^*  18,  add  and,  before  certificate, 
«  W6,  «  «,  for/ottf,  Tend  fence. 
"  142,  <<  5,  for  it  can,  read  con  it. 

"    "    "  12,  omit  oiAer.  1 

{(    cc    cc  5  f^QiQ  bottom,  for  and  suffered,  read  supposed. 
"  143,  ^^  6,  for  Legislckture,  read  ie^Iah'on. 
"    "    "  9,  add  the,  before  common. 
«  144,  «  8,  for  herd,  read  A^od 
"  148,  "  6  from  bottom,  for  for,  rend  from. 
"  149,  ^^  7  from  bottom,  omit  in,  after  places. 
"    «f    *'  «        *^  for  adopted,  read  adapted. 

"  150,  "  23,  for  oumert,  read  ofMrou«. 
"  161,  "  13,  for  proves,  read  provides. 
«    "      «  21,  for  inierwt,  read  intent. 
<^  162,  11  from  bottom,  add  which,  before  would, 

"  163,  last  line,  place  period  after  first  law,  and  make  the  next  letter  capital. 
"  174,  line  6,  of  syllabus,  omit  such. 
<M80,    (M9,  for  in(2ttced,  read  indined. 
<*  186,    <^  1  of  syllabus,  for/orm^,  read /ottn<ie<i. 
'^  195,    *'  IZ,  for  consistentfTend contended. 
"  205,    **  13,  add  other,  before^wirty. 
<<  209,    "  1,  for  Ae,  read  the  vendor. 


668  ERRATA. 

Page  209,  line  4,  for  first  he,  reai  the  purchaser. 

"  215,  add  marginal  note,  TrumbuU,  J.,  didw}t  tit  in  thit  cote. 

"  217,  line  3,  for  receii>e,  read  recover. 

«  230,   «    ft  ftoai  bottom,  add  taken,  after  have. 

«    «      u^  (c      .     for  i»y  read  on. 

«  240,   «  J 1  ^nd  12,  for  »haU,  read  tAoiOi. 

•*  241,   «    1,  add  thai,  after  »Aow.  ' 

«  281,   "   20,  omit  as,  before  /A<rt. 

"  288,  **   4,  for  ioA«n,  read  whose.  \ 

"  289,   "   7,  for  on«,  read  or. 

«  292,   «   8  from  bottom,  for  first  or,  read  of. 
.  *'  316,   *<   12,  for  consideration,  read  condition. 

"330,  *'    1,  for  twed,  read  fctfmei. 

<«.    a      (c   4  from  bottom,  add  being  shown,  after  oeconnt 

"  335,  last  line,  add  the,  before  ordinary.  '  \ 

"  338,  line  21,  for  no,  read  an.  | 

'<  345,   <<    19,  for  i»dti;idiiaZ,  read  nndiMsA. 

"  375,   "   4  frem  bottom,  for  arrest,  read  erecL 

«  420,   «    15,  add  the,  before  /epy. 

"478,   *,   2,  for  |Niyee,  read  mofcer. 

"  492,  <^   3, for  d«cinon,  read  repimn. 

«  572,  «   9,  add  not,  after  oii^ft<.  | 
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